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PREFACE. 


THE  following  work  is  the  result  of  an  attempt  to  write 
a  concise  treatise  upon  the  law  relating  to  private  cor- 
porations of  a  business  character.  The  author  has 
endeavored  to  make  a  full  collection  of  the  authorities 
bearing  upon  this  branch  of  the  law,  and  to  state 
clearly  and  concisely  the  principles  which  the  author- 
ities establish. 

The  difficulties  of  such  an  undertaking  will  be  rec- 
ognized by  every  one  who  is  familiar  with  the  subject. 
There  is  perhaps  no  branch  of  the  law  which  is  in  a  less 
satisfactory  state  than  the  law  of  private  corporations. 
Many  of  its  acknowledged  rules  are  so  vaguely  defined 
as  to  be  of  no  practical  value  in  determining  the  law 
of  a  particular  case,  and  upon  important  questions  the 
authorities  are  often  wholly  irreconcilable.  It  is  hoped, 
therefore,  that  any  attempt  to  classify  the  decided  cases 
and  to  ascertain  the  real  principles  which  they  illustrate 
will  be  received  with  indulgence  by  the  profession. 

The  plan  of  the  work  differs  in  some  respects  from 
that  followed  in  other  treatises  upon  the  same  subject. 
It  was  adopted  after  careful  consideration,  in  the  belief 
that  it  was  correct  in  principle,  and  that  it  would  lead 
to  clearness  and  conciseness. 


IV  PREFACE. 

It  has  been  deemed  advisable  not  to  make  use  of 
the  expression  ultra  vires  in  the  text,  partly  because  it 
is  too  vague  to  serve  any  useful  purpose,  and  partly 
because  the  variety  of  meanings  attributed  to  it  lead  to 
inevitable  confusion  of  thought.  The  matters  generally 
considered  under  the  head  of  ultra  vires  are  discussed 
chiefly  in  Chapters  IL  and  III.  Chapter  II.  treats  of 
"The  Legal  Validity  of  Corporate  Acts."  Under  this 
head  an  attempt  has  been  made  to  distinguish  the 
different  principles  of  law  upon  which  the  legal  effect 
of  corporate  acts  depends,  and  to  deduce  from  the 
authorities  a  series  of  rules  by  which  the  validity  of 
transactions  entered  into  by  corporations  in  violation 
of  their  charters  can  be  determined.  The  question 
what  transactions  corporations  are  authorized  by  their 
charters  to  enter  into  is  treated  of  in  Chapter  III., 
under  the  title,  "The  Construction  of  Charters." 

In  conclusion,  it  is  proper  to  state  that  the  author 
has  endeavored  to  confine  himself  strictly  to  the  law 
peculiar  to  private  corporations ;  collateral  branches  of 
the  law  have  been  touched  upon  only  so  far  as  has 
been  deemed  essential  to  a  clear  understanding  of  the 
main  subject. 

N«w  YORK,  N.  Y.,  January,  1882. 
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THE  LAW  OF  PRIVATE  CORPORATIONS. 


CHAPTER    I. 

THE  FORMATION  OF  A  CORPORATION. 

§  1.  Definition  of  a  Corporation.  — A  corporation  was  de- 
scribed by  Chief  Justice  Marshall,  in  the  Dartmouth  College 
Case,1  as  "  an  artificial  being,  invisible,  intangible,  and  existing 
only  in  contemplation  of  law."  A  corporation  has  also  been 
designated  as  a  legal  entity,  a  creature  of  the  law,  a  legal  insti- 
tution, a  fictitious  or  political  person.2 

It  is  evident,  however,  that  a  corporation  is  not  in  reality  a 
person  or  a  thing  distinct  from  the  corporators  who  compose  it. 
The  word  "  corporation  "  is  a  collective  name  for  the  corporators 
or  members  who  compose  an  incorporated  association  ;  and  when 
it  is  said  that  a  corporation  is  itself  a  person,  or  being,  or  creature, 
this  must  be  understood  in  a  figurative  sense  only. 

Accordingly,  Kyd  defined  a  corporation  as  "a  collection  of 
many  individuals  united  into  one  body,  under  a  special  denomi- 
nation, having  perpetual  succession  under  an  artificial  form,  and 

1  Dartmouth  College ».  Woodward,  Co.,  63  Me.  278  ;   Thomas  v.  Dakin, 
4  Wheat.  518,  636.  22  Wend.  73,  104,  107;   Merrick  v. 

2  Head  v.  Providence  Ins.  Co.,  2  Santvoord,  34  N.  Y.  218 ;   Thompson 
Cranch,  127,  167 ;  Bank  of  U.  S.  v.  v.  Waters,  25  Mich.  223,  224 ;   State 
Deveaux,  5  Cranch,  38,  per  Marshall,  v.  Milwaukee,  &c.  R.  R.  Co.,  45  Wis. 
C.  J. ;  Bank  of  Augusta  v.  Earle,  13  592  ;  Brice  on  Ultra  Vires,  1 ;  Angell 
Pet.  587;    Ohio,  &c.   R.   R.  Co.   v.  &  Ames  on  Corp.   §   1;    Dillon  on 
Wheeler,    1   Black,   295,  per  Taney,  Mun.    Corp.    §    9  a;    Civil   Code  of 
C.  J. ;  Louisville  R.  R.  Co.  ».  Letson,  Louisiana,  §  418  ;  Civil  Code  of  Cal- 
2  How.  555,  558,  per  Wayne,  J.;  Tip-  ifornia,  §  283;  and  see  infra,  \\  457, 
pecanoc  Co.  v.  Lafayette,  &c.  R.  R.  458. 

Co.,  50  Ind.  108 ;  Goddard  v.  Grand  Blackstone  defined  a  corporation  as 

Trunk  Ry.  Co.,  57  Me.  223;  Rail-  "a  franchise."     1  Bl.  Com.  123.    See 

road  Com'rs  v.  Portland,  &c.  R,  R.  also  2  Kent's  Com.  267,  268. 
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vested  by  the  policy  of  the  law  with  the  capacity  of  acting  in 
several  respects  as  an  individual,  particularly  of  taking  and 
granting  property,  of  contracting  obligations,  and  of  suing  and 
being  sued,  of  enjoying  privileges  and  immunities  in  common, 
and  of  exercising  a  variety  of  political  rights,  more  or  less  ex- 
tensive according  to  the  design  of  its  institution,  or  the  powers 
conferred  upon  it,  either  at  the  time  of  its  creation  or  any  subse- 
quent period  of  its  existence." 1 

The  difference  between  this  definition  and  that  given  by  Chief 
Justice  Marshall  is  apparent.  Kyd  describes  a  corporation  as  a 
collection  of  many  individuals  authorized  by  law  to  act  as  if  they 
were  one  person.  Chief  Justice  Marshall,  on  the. other  hand, 
treats  the  corporation  itself  as  a  unit,  and  personifies  it,  while  he 
considers  the  individuals  who  together  compose  the  corporation, 
merely  as  component  parts. 

Although  a  corporation  is  frequently  spoken  of  as  a  person  or 
unit,  it  is  essential  to  a  clear  understanding  of  many  important 
branches  of  the  law  of  corporations  to  bear  in  mind  distinctly, 
that  the  existence  of  a  corporation  independently  of  its  share- 
holders is  a  fiction ;  and  that  the  rights  and  duties  of  an  incor- 
porated association  are  in  reality  the  rights  and  duties  of  the 
persons  who  compose  it,  and  not  of  an  imaginary  being. 

§  2.  Different  Kinds  of  Corporations.  —  The  word  "  corpora- 
tion" has  been  applied  to  various  widely  dissimilar  classes  of 
institutions.  Thus,  certain  corporations,  called  corporations  ag- 
gregate, are  composed  of  many  members ;  while  others,  called 
corporations  sole,  consist  of  a  single  person  each. 

By  another  classification,  corporations  have  been  divided  into 
public  corporations  and  private  corporations.  The  former  are 
political  institutions,  created  by  law  for  purposes  of  civil  gov- 
ernment, while  the  latter  are  formed  by  the  voluntary  associa- 
tion of  their  members,  and  for  private  purposes  chiefly. 

1  1  Kyd  on  Corporations,  13.    See  Dartmouth   College  v.  Woodward,  4 

also  Thomas  v.  Dakin,  22  Wend.  9,  69 ;  Wheat.  667,  per  Story,  J. ;  Warner  v. 

Gelpcke  v.  Blake,  19  Iowa,  208,  per  Beers,  23  Wend.  103,  122-124,  143- 

Lowe,  J. ;  People  v.  Assessors,  1  Hill,  145,    and    authorities    there   quoted  ; 

620,  per  Bronson,  J. ;   Hightower  v.  Railway   Co.    v.   Allerton,   18   Wall. 

Thornton,  8  Ga.  486,  per  Lumpkin,  233,  235,  per  Mr.  Justice  Bradley ; 

J. ;   Payne  v.  Bullard,  23  Miss.  90 ;  and  see  infra,  Chapters  IV.,  V.,  VI. 
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Private  corporations  have  been  subdivided  into  ecclesiastical 
corporations,  such  as  abbeys,  priories,  and  the  church  dignitaries ; 
eleemosynary  or  charitable  corporations,  such  as  colleges,  hospitals, 
&c. ;  and  civil  corporations,  including  railroad  companies,  banks, 
and  other  associations  formed  for  purposes  of  pecuniary  profit. 

This  treatise  will  be  confined  to  the  law  of  private  corporations 
ftjr  pecuniary  profit.  The  various  associations  of  this  general 
description  differ  widely  from  each  other  in  character  and  organ- 
ization. Hence  it  follows  that  no  detailed  description  can  be 
framed  which  would  apply  to  all  such  companies  with  accuracy. 
But  the  general  nature  of  an  ordinary  trading  corporation  may 
be  ascertained  readily,  by  comparing  such  an  association  with  an 
association  having  similar  purposes,  but  not  invested  with  the 
privilege  of  acting  in  a  corporate  capacity,  —  namely,  an  ordinary 
copartnership.1 

§  3.  General  Nature  of  a  Private  Trading  Corporation.  —  A 
trading  corporation  and  a  trading  copartnership  are  in  many 
respects  alike.  Each  is  an  association  formed  by  agreement 
of  its  members  for  the  sake  of  pecuniary  gain.  In  the  one  case 
the  objects  of  the  company  and  the  amount  of  its  capital  are  set 
forth  in  a  charter  or  articles  of  association ;  in  the  other  case  the 
same  purposes  are  attained  by  means  of  articles  of  copartner- 
ship.2 But,  while  a  copartnership  is  the  result  of  an  agreement 
resting  wholly  upon  the  general  laws  of  contracts  and  agency 
for  its  validity,  the  agreement  by  which  a  private  corporation  is 
formed  is  of  such  a  nature,  that  it  can  be  entered  into  and  car- 
ried into  effect  lawfully,  only  when  authorized  by  an  act  of  the 
legislature.3 

By  the  common  law,  an  unincorporated  association,  like  a  firm, 
is  not  recognized  as  a  united  body  having  collective  rights  to 
assert  and  duties  to  perform ;  but  only  the  individual  members 

1  See  Thomas  «.  Dakin,  22  Wend,    cerned.      The    difference   consists  in 
88,  89,  per  Cowen,  J.  this  :  the  former  are  authorized  by  the 

2  Infra,  Chapters  III.,  IV.  general  law   among  natural  persons, 
8  Infra,  §§.27-31,  126-135.     In    exercising  their  ordinary  powers ;  the 

Thomas    v.   Dakin,    22    Wend.    109,  latter,  by  a  special  authority,  usually, 

Cowen,  J.,  said  :  "  Both  partnerships  if  not  necessarily,  emanating  from  the 

arid  private  corporations  are  conven-  legislature,   and  conferring  extraordi- 

tional,  so  far  as  the  members  are  con-  nary  privileges." 
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of  the  association  and  their  individual  rights  and  duties  are 
considered.  A  corporation,  on  the  other  hand,  is  recognized  by 
its  corporate  name,  as  an  association  having  collective  or  cor- 
porate rights  and  duties.  Indeed,  the  courts  of  law  recognize  an 
incorporated  association  in  its  corporate  capacity  only:  they 
ignore  the  fact  that  a  corporation  is  composed  of  members 
having  rights  and  duties  as  between  themselves.1  For  these 
reasons  a  corporation  can  sue  its  members  and  be  sued  by  them 
at  law. 

The  business  of  a  corporation  is  managed,  on  behalf  of  the 
association  in  its  corporate  capacity,  by  particular  agents,  se- 
lected by  the  shareholders.  On  the  other  hand,  every  act  and 
every  contract  of  a  copartnership  is,  in  legal  contemplation,  the 
act  or  contract  of  the  individual  members  of  the  firm. 

The  members  of  a  copartnership,  as  a  rule,  are  jointly  liable 
for  the  debts  of  the  firm.  The  members  of  a  corporation  are 
ordinarily  not  liable  at  all,  and  creditors  can  have  recourse  only 
against  property  belonging  to  the  association  in  its  corporate 
capacity ;  but  the  capital  subscribed  or  contributed  by  the  share- 
holders of  a  corporation  is  impliedly  pledged  to  creditors  as 
security  for  their  claims.2 

It  is  a  general  rule  applicable  to  all  associations,  whether 
incorporated  or  not,  that  a  majority  of  the  shareholders  or  mem- 
bers are  impliedly  authorized  to  bind  the  whole  association  by 
their  vote,  while  acting  in  the  manner  and  for  the  purposes 
originally  agreed  upon.3 

But,  while  every  individual  member  of  an  ordinary  copartner- 
ship is  impliedly  constituted  agent  of  the  other  members  in  car- 
rying on  the  common  business,  this  is  not  the  rule  in  case  of  a 
corporation.  The  several  shareholders  in  a  corporation  have  no 
implied  authority  to  act  as  agents  for  each  other  or  for  the  cor- 
poration ;  but  certain  officers  or  agents  are  elected,  by  vote  of 
the  majority,  to  act  on  behalf  of  the  whole  association,  and  in 
the  corporate  name.4 

§  4.  By  what  Authority  a  Corporation  may  be  formed.  —  At 
common  law  a  corporation  cannot  be  formed,  like  a  partnership, 

1  Infra,  §§  381,  670.  8  Infra,  §§  33-35,  354-360. 

2  Infra,  Chapter  X.,  Part  I.  *  Infra,  §§  36,  236-254. 
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merely  by  a  contract  between  the  individuals  composing  it. 
The  right  of  acting  in  a  corporate  capacity  is  a  special  privilege 
which  may  not  be  assumed  without  authority  from  some  gov- 
erning power.1 

In  England  the  privilege  of  acting  in  a  corporate  capacity 
may  be  granted  either  by  the  king  alone  or  by  act  of  Parlia- 
nlant.  The  authority  of  the  king  to  charter  a  corporation  rests 
on  prescription;2  and  in  former  times  the  same  power  seems 
to  have  been  exercised  by  the  lesser  feudal  lords  within  their 
respective  demesnes.8 

In  the  United  States,  where  written  constitutions  define  the 
powers  of  the  several  branches  of  the  government,  the  power  of 
chartering  corporations  belongs  to  the  legislature  only.*  It  is  a 
power  which  belongs  to  the  legislature,  unless  expressly  taken 
away  by  the  constitution,  and  is  incidental  to  the  general  power 
of  making  laws  for  the  welfare  of  the  State.5 

§  5.  Of  the  Power  of  Congress  to  charter  a  Corporation.  —  Con- 
gress has  power  to  grant  a  charter  of  incorporation  whenever 
this  is  an  appropriate  measure  for  carrying  out  the  purposes  of 
the  Federal  government.6  The  power  of  granting  corporate  fran- 
chises is  not  given  to  Congress  in  express  terms  by  the  Consti- 
tution, but  it  belongs  to  Congress  as  an  incident  to  the  powers 
expressly  granted.  Whether  Congress  can  charter  a  corporation 
in  a  particular  case,  therefore,  depends  wholly  upon  the  constitu- 
tionality of  the  ultimate  object  to  be  attained,  and  the  fact  that 
the  formation  of  a  corporation  is  really  adapted  to  effect  this 

1  Infra,  \\  27-31,  535  etseq.;  State    Farmers',  &c.  Nat.  Bank  v.  Bearing, 
v.  Bradford,  32  Vt.  53,  per  Redfield,  J.    91  U.  S.  27. 

2  Kyd,  44.  Congress  has  passed  incorporation 
8  Kyd,  42.                                            laws  of  great  importance  since  the  deci- 
4  McKim  v.  Odom,  3  Bland  Ch.    sion  in  favor  of  the  constitutionality  ot 

417 ;  Stowe  v.  Flagge,  72  111.  401.  the  charter  of  the  Bank  of  North  Amer- 

6  Briscoe  v.  Bank  of  Kentucky,  11  ica  in  McCullough  v.  Maryland,  supra; 

Pet.  257;  Bell  v.  Bank  of  Nashville,  for  example,  the    National    Banking 

Peck   (Tenn.),    269 ;    Bank   of  Che-  Acts,  and  the  acts  incorporating  the 

nango  v.  Brown,  26  N.  Y.  467.  Pacific  Railroad  Companies.   Congress 

6  McCullough     v.     Maryland,     4  may  charter  a  savings  bank  in  the  Dis- 

Wheat.    316 ;     Osborn    v.    Bank    of  trict  of  Columbia.     Hadley  v.  Freed- 

U.  S.,  9  Wheat.  738;   Thompson  v.  man's  Savings  Bank,  2  Tenn.  Ch.  126; 

Pacific    R.    R.    Co.,  9    Wall.    588;  Williams  v.  Cresswell,  51  Miss.  822. 
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object  But  the  courts  can  in  no  case  inquire  into  the  neces- 
sity or  the  policy  of  resorting  to  the  particular  means  selected 
by  Congress  in  attaining  its  lawful  objects.1 

§  6.  Constitutional  Limitations  upon  the  Power  of  the  State 
Legislatures.  —  In  many  of  the  States  the  legislature  is  prohib- 
ited by  constitutional  provision  from  granting  corporate  fran- 
chises except  in  accordance  with  certain  prescribed  rules.  These 
constitutional  limitations  should  be  construed  according  to  their 
spirit,  and  not  according  to  technical  rules.  Thus,  the  Su- 
preme Court  of  Michigan  held,  under  a  constitution  which 
provided  that  "  the  legislature  shall  pass  no  act  of  incorporation, 
unless  with  the  assent  of  at  least  two-thirds  of  each  House," 
that  a  general  incorporation  law  was  unconstitutional,  although 
passed  with  the  assent  of  two-thirds  of  each  House  ;  for  it  was 
the  intention  of  the  framers  of  the  constitution  that  the  legis- 
lature should  remain  directly  responsible  to  the  people  for  each 
and  every  act  of  incorporation.2 

If  a  legislature  is  prohibited  from  granting  charters  of  incor- 
poration-by  special  act,  it  cannot  by  special  act  confer  new 
franchises  upon  a  corporation  already  in  existence,  or  afterwards 
formed  under  general  laws.3  But  it  has  been  held  that  a  pro- 
vision of  this  character  was  not  intended  to  prohibit  the  legisla- 
ture from  conferring  authority  upon  an  existing  corporation  to 
purchase  additional  property,  or  from  changing  the  company's 
name,4  or  from  extending  the  duration  of  corporate  franchises 
previously  granted  for  a  limited  period  of  time.6  Under  a  sim- 
ilar constitutional  prohibition  it  was  held  that  the  legislature 

1  McCullough     ».     Maryland,     4    legislature  might  charter  a  number  of 
Wheat.  316,  423.     Compare  Thomp-    corporations  by  a  single  act. 

son  v.  Pacific   R.   R.    Co.,   9   Wall.         8  San  Francisco   v.  Spring  Valley 

588.  Water  Works,  48  Cal.  493  ;  Ex  parte 

2  Green  v.  Graves,  1  Douglas,  351 ;  Pritz,  9  Iowa,  30 ;   contra,  St.  Paul 
contra,  Falconer  v.  Campbell,  2  Me-  Fire,  &c.  Insurance  Co.  v.  Allis,  24 
Lean,  195 ;  see  also  Thomas  v.  Dakin,  Minn.  75. 

22  Wend.  76,  111,  per  Nelson,  C.  J.,         4  Wallace  v.  Loomis,  97  U.  S.  146; 

and  Cowen,  J. ;  Warner  v.  Beers,  23  see  also  County  of  Callaway  v.  Foster, 

Wend.  103,  125.    In  Green  v.  Graves,  93  U.  S.  570 ;  Missouri  v.  Cape  Gir- 

1  Douglas,  368,  the  court  concurred  in  ardeau,  &c.  R.  R.  Co.,  48  Mo.  468. 
the  opinion  expressed  by  Judge  Me-         6  Cotton  v.  Mississippi  Boom  Co., 

Lean  in  Falconer  v.  Campbell,  that  the  22  Minn.  372. 
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had  no  power  to  transfer  the  corporate  franchises  of  a  rail- 
road company  to  the  purchasers  under  a  foreclosure  sale  ;  l 
nor  could  'it  legalize  a  corporation  formed  without  proper 
authority,  by  recognizing  the  association  as  a  corporation  in 
public  laws.2 

The  legislature  of  a  State  cannot  incorporate  an  association 
foi/ned  for  a  purpose  prohibited  by  the  Constitution  of  the 
United  States.  Thus,  it  has  been  held  that  a  grant  of  corpo- 
rate franchises  by  a  State  to  an  association  formed  for  the  pur- 
pose of  aiding  the  rebellion,  was  in  violation  of  the  Constitution, 
and  therefore  invalid.3 

The  assent  of  the  members  of  a  corporation  to  an  unconstitu- 
tional law  altering  their  charter  cannot  give  it  validity  ;  for  the 
legislature  and  the  corporators  are  not  the  only  parties  inter- 
ested. The  people  are  interested  in  maintaining  the  constitu- 
tional limits  of  legislative  authority.4 

§  7.  Delegation  of  the  Power  to  charter  Corporations.  —  Power 
to  grant  charters  of  incorporation  may  be  conferred  by  Parlia- 
ment upon  any  person,  since  Parliament  is  not  limited  by  any 
higher  law.  It  is  held  also  that  the  king  alone  can  license 
another  to  grant  corporate  franchises  ;  the  grant  in  such  case 
being  considered  the  king's  own  act,  upon  the  principle,  that 
qui  fac.it  per  alium  facit  per  se.5 

In  the  United  States,  other  considerations  must  be  borne  in 
mind.  "  One  of  the  settled  maxims  of  constitutional  law  is,  that 
the  power  conferred  upon  the  legislature  to  make  laws  cannot 
be  delegated  by  that  department  to  any  other  body  or  authority. 
Where  the  sovereign  power  of  the  State  has  located  the  author- 
ity, there  it  must  remain."  6  The  principle  that  delegata  potestas 
non  potest  delegari  applies  to  all  cases  where  the  special  fitness 
of  the  trustee  or  agent  exercising  the  power  is  material,  or  where 
a  discretion  must  be  used.  It  seems,  therefore,  that  a  general 


1  Oroville,  &c.  R.  R.  Co.  v.  Plumas  Chicora  Co.  v.  Crews,  6  Rich.  (S.  C.) 

County,  37  Cal.  354.    See  infra,  §  536.  243. 

8  Atkinson  v.  Marietta,  &c.  R.  R.         4  Allen  v.  McKeau,  1  Sumn.  276. 
Co.,  15  Ohio  St.  21.  6  1  Bl.  Com.  474  ;  Kyd,  50  ;  An- 

8    Trustees  of  N.  C.  Endowment  gell  &  Ames  on  Corp.  §  74. 
Fund  v.  SatchweU,   71  "N.   C.  Ill  ;         6  Cooley's  Const.  Lim.  116. 
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power  to  confer  corporate  franchises  cannot  be  delegated  by  the 
legislature  to  any  other  agent.1 

However,  where  the  legislature  has  enacted  that  corporations 
may  be  formed  upon  compliance  with  certain  conditions,  it  is  no 
objection  that  ministerial  duties,  such  as  the  issuing  of  a  certifi- 
cate, must  be  performed  by  some  officer  before  the  incorporation 
takes  effect.2  And  such  officer  may  be  required  first  to  exercise 
his  judgment  whether  the  corporation  proposed  to  be  formed  falls 
within  the  provisions  of  the  general  law  or  not ;  but  he  has  no 
discretion  if  the  application  be  made  in  compliance  with  the  stat- 
ute ; 3  and  if  he  refuse  to  act  when  called  upon  in  a  proper  case, 
he  may  be  compelled  to  perform  his  duty  by  writ  of  mandamus* 

§  8.  The  maxim  that  the  legislature  cannot  delegate  its  au- 
thority must  not  be  understood  as  prohibiting  the  formation 
of  municipal  corporations  with  powers  of  local  government. 
Usage  in  this  country  and  in  England  from  time  immemorial 
has  established  this  practice  so  firmly,  that  the  constitutional 
maxim  must  be  taken  as  impliedly  qualified.5  However,  the 
powers  delegated  to  municipalities  under  this  custom  relate  to 
matters  of  local  government  only,  and  do  not  include  the  power 
to  grant  charters  of  incorporation  to  private  companies.  This 
power  could  certainly  not  be  exercised  in  the  absence  of  an 
express  grant  of  authority.6 

Congress  has  authority,  under  Article  IV.  of  the  Constitution, 
to  make  all  needful  rules  and  regulations  respecting  the  Terri- 
tories. This  clause  authorizes  Congress  to  organize  territorial 
governments  having  full  legislative  powers,  including  the  power 
to  charter  corporations.7 

1  The  regents  of  the  University  of  8  Statutes  of  Pa.  Corporations,  §  1; 
New  York  are  invested  by  law  with  a  In  re  Medical  College,  3  Whart.  456  ; 
discretionary  power  to  establish  col-  Keyser  v.  Trustees  of  Bremen,  16  Mo. 
leges  according  to  certain  prescribed  88 ;   People  v.  Nelson,  10  Abb.  Pr. 
rules.     This  law  has  been  frequently  N.  s.  200. 

acted  upon,  and  has  been  recognized  4  In  re  Spring  Valley  Water  Works, 

as  valid.     Per  Cowen,  J.,  in  Thomas  17  Cal.  136. 

v.  Dakin,  22  Wend.  110.  «  Cooley's  Const.  Lim.  118. 

2  Franklin  Bridge  Co.   v.  Wood,  •  Kyd,  47 ;    Grant  on  Corp.  12 ; 
14  Ga.  80;  In  re  Deveaux,  54  Ga.  673 ;  Cuddon  v.  Eastwick,  1  Salk.  192. 
Bank  of  Chenango  v.  Brown,  26  N.  Y.  7  Vincennes  University  v.  Indiana, 
467.  14  How.  270;  Williams  v.  Bank  of 
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§  9.  What  constitutes  a  Grant  of  Corporate  Franchises.  —  No 
certain  forms  are  necessary  to  a  grant  of  corporate  franchises, 
unless  required  by  the  constitution ;  but  any  expression  showing 
an  intention  on  the  part  of  the  legislature  to  confer  the  right  to 
exercise  corporate  powers  is  sufficient.  And  this  intention  may 
be  deduced  from  the  whole  of  the  legislative  act.  The  use  of 
th^f  word  "  incorporate,"  or  a  similar  expression,  is  not  necessary. 
In  Thomas  v.  Dakin,1  Cowen,  J.,  said :  "  It  has  been  impos- 
sible for  me  to  see  the  force  of  the  argument  that,  because  the 
legislature  have  constantly  avoided  to  call  these  associations, 
or  any  of  their  machinery,  a  corporation,  therefore  we  cannot 
adjudge  them  to  be  so.  If  they  have  the  attributes  of  corpora- 
tions, if  they  are  so  in  the  nature  of  things,  we  can  no  more 
refuse  to  regard  them  as  such  than  we  could  refuse  to  ac- 
knowledge John  or  George  to  be  natural  persons,  because  the 
legislature  may,  in  making  provisions  for  their  benefit,  have 
been  pleased  to  designate  them  as  belonging  to  some  other 
species." 

For  this  reason  it  was  held  by  the  Supreme  Court  of  the 
United  States  that  a  company  formed  in  England  under  acts  of 
Parliament  investing  it  with  corporate  franchises  was  a  corpora- 
tion within  the  meaning  of  laws  passed  in  the  United  States, 
although  the  acts  of  Parliament  expressly  provided  that  they 
should  not  be  construed  to  incorporate  the  company.2  The  pro- 
vision that  the  acts  of  Parliament  should  not  be  construed  to 
incorporate  the  company  was  contradictory  to  the  other  pro- 
visions investing  the  company  with  corporate  franchises.  It 
might  alter  the  meaning  of  the  word  "  incorporate  "  in  English 
law,  but  it  could  not  affect  the  construction  of  statutes  passed 
by  a  foreign  State. 

An  act  of  the  legislature,  giving  an  association  powers  and 
privileges  which  it  can  exercise  or  enjoy  only  as  a  body,  incor- 
porates the  association  for  that  purpose;  for  this  result  must 

Michigan,  7  Wend.  539.     By  act  of         2  Liverpool  Ins.  Co.  ».  Massachu- 

Congress,  territorial  governments  can  setts,  10  Wall.  566.     See  also  People 

charter  corporations  only  through  gen-  v.  Assessors,  1  Hill,  620 ;  Thomas  v. 

eral  laws.     R.  S.  U.  S.  (1874)  §  1889.  Dakin,  22  Wend.  9,  69  ;  Warner  w. 

1  22  Wend.  103.  Beers,  23  Wend.  103. 
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necessarily  have  been  intended  by  the  legislature.  Thus,  the 
statute  chartering  the  Arkansas  State  Bank  contained  no  express 
words  incorporating  any  particular  persons,  but  provided  that 
the  management  of  the  bank  should  be  under  a  given  number 
of  directors  to  be  chosen  by  the  legislature,  and  conferred  the 
usual  banking  powers  upon  them.  This  was  held  to  incorporate 
the  directors,  inasmuch  as  they  exercise  the  powers  conferred 
upon  them,  only  in  a  corporate  capacity.1 

§  10.  The  intention  of  the  legislature  to  confer  corporate 
franchises  is  essential  to  an  act  of  incorporation,  and  no  pre- 
sumption should  be  allowed  in  favor  of  the  grant.  Thus,  where 
a  statute  provided  that  if  any  association  of  citizens  should 
thereafter  be  formed  for  the  purpose  of  banking,  every  mem- 
ber thereof  should  be  individually  and  personally  liable  for 
the  debts  of  the  association,  it  was  held  that  this  did  not  con- 
stitute an  association  formed  under  the  act  a  corporation;  and 
that  the  only  effect  of  the  act  was  to  guard  against  associations, 
the  members  of  which  attempted  to  protect  themselves  against 
personal  liability  by  expressly  stipulating  against  it.2  So,  a 
grant  of  the  privilege  to  raise  money  by  lottery  was  held  not  to 
incorporate  the  grantees  for  that  purpose.3 

§  11.  Ratification  by  the  Legislature  of  a  Claim  of  Corporate 
Franchises.  —  The  existence  of  a  corporate  association  formed 
without  lawful  authority  may  be  legalized  by  the  subsequent 
assent  of  the  legislature.  For  this  purpose  an  express  grant  of 
corporate  franchises  is  not  necessary ;  but  it  is  sufficient  if  the 
legislature  by  statute  recognizes  and  thereby  ratifies  the  fran- 
chises claimed.4  Thus  a  statute  annexing  other  territory  "to 


1  Mahoney  v.  Bank  of  Arkansas,  4  2  Wend.  109 ;   Cumberland  v.  Arm- 
Ark.  G20-     See  also  Kyd,  62  ;  Con-  strong,  2  Dev.  284. 
servators  ».  Ash,  10  B.  &  C.  349  ;  2  Myers  v.  Irwin,  2  S.  &  R.  368. 
Commonwealth  v.  West  Chester  R.  R.  8  Gregory  v.  Shelby,  2  Met.  (Ky.) 
Co.,  3  Grant  (Pa.)  Cas.  200 ;  Dean  v.  589.    See  also  Proprietors  of  Southold, 
Davis,  51  Cal.  406 ;   Delaware  Div.  &c.  v.  Horton,  6  Hill,  501 ;  Shelton 
Canal  Co.  v.  Commonwealth,  50  Pa.  v.  Banks,  10  Gray,  401. 
St.  399 ;  Bow  ».  Allentown,  34  N.  H.  4  Kanawha  Coal  Co.  v.  Kanawha, 
351 ;  Commissioners  v.  Boyd,  1  Ired.  &c.  Coal  Co.,  7  Blatchf.  391 ;  People 
L.  194;  Denton  v.  Jackson,  2  Johns,  r.  Farnham,  35  111.  562  ;  McAuley  v. 
Ch.  320 ;  Hempstead  v.  Hempstead,  Columbus,  &c.  R.  R.  Co.,  83  111.  348 ; 
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CHAP.  I.]   THE  FORMATION  OF  A  CORPORATION.       §  12 

the  town  of  A.,"  by  implication  makes  it  a  town  if  it  was  not  a 
town  before.1 

But  a  mere' recital  in  an  act  of  the  legislature,  of  a  company 
claiming  the  right  to  exercise  corporate  franchises,  does  not 
legalize  the  claim  unless  the  context  shows  that  this  was  in- 
tended.2 And  if  rights  and  powers  are  conferred  upon  an  asso- 
ciati^n  claiming  to  be  incorporated,  it  will  be  authorized  to 
exercise  those  powers  and  such  others  as  the  legislature  appears 
to  have  imputed  to  it. 

By  subsequent  ratification,  the  illegality  of  a  corporation, 
formed  without  authority,  may  be  cured,  so  that  every  corporate 
act  or  contract  of  the  association  will  be  as  valid  and  binding  as 
if  the  necessary  authority  had  been  previously  granted.3 

§  12.  Necessity  of  an  Agreement  between  the  Corporators.  — 
A  private  corporation  is  an  association  formed  by  the  mutual 
agreement  of  the  individuals  composing  it.4  It  is  therefore 
impossible,  in  the  nature  of  things,  that  a  private  corporation 
be  formed  by  law  without  the  action  of  the  corporators ;  for 
the  legislature  has  not  the  power  to  create  the  mutual  consent, 
which  is  essential  to  every  contractual  relation.6  Nor  is  the 
grant  of  a  charter  of  incorporation  intended  to  constitute  the 
grantees  a  corporation  without  their  concurrence  ;  its  purpose  is 
merely  to  confer  upon  the  grantees  the  franchise  or  privilege  of 
forming  a  corporation  and  of  acting  in  a  corporate  capacity.6 

Williams  v.  Union  Bank,  2  Humph,  sidered  in  detail,  in  Chapters  IV.,  V., 

339  ;  Society  for  Propagation  of  Gos-  VI.,  infra. 

pel  v.  Pawlet,  4  Pet.  480;  McDougald  8  Lauman  v.  Lebanon  Valley  R.  R. 

v.  Bellamy,  18  Ga.  412.  Co.,  30  Pa.   St.  46 ;    and  see  infra, 

1  Bow  v.  Alleutown,  34  N.  H.  351.  §  130. 

2  Green  v.  Seymour,  3  Sandf.  Ch.  6  "  That  a  man  may  refuse  a  grant, 
285  ;    Thornton  v.    Marginal  Freight  whether  from  the  government  or  an 
Ry.  Co.,  123  Mass.  32.  individual,  seems  a  principle  too  clear 

8  St.  Louis  R.  R.  Co.  v.  N.  W.  to  require  the  support  of  authorities." 

St.  Louis  Ry.  Co.,  2  Mo.  App.  69  ;  Per  Parker,  C.  J.,  in  Ellis  v.  Marshall, 

Basshorw.  Dressell,  34Md.  503 ;  Illinois  2  Mass.  277.   See  also  Dartmouth  Col- 

G.  T.  R.  R.  Co.  v.  Cook,  29  111.  237  ;  leger.  Woodward,  4  Wheat.  683,  684; 

Goodrich  v.   Reynolds,   31  111.   490.  Beaty  v.  Kuowles,  4  Pet.  167;  Grant 

See  infra,  \  30,  note.  on  Corporations,  18.     With  regard  to 

4  Supra,  §§  2,  3.     The  nature  of  the  legislative  powers  which  may  be 

the    agreement    between    the    share-  exercised  by  the  States  over  private 

holders  of  a  corporation  will  be  con-  corporations,  see  infra,  Chapter  VII. 
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§  14  THE  LAW  OF  PRIVATE   CORPORATIONS.      [CHAP.  I. 

These  principles  are  not  applicable  in  case  of  municipal  cor- 
porations. Municipalities  are  not  voluntary  associations,  and 
there  is  no  contractual  relation  between  the  corporators  who 
compose  them.  They  are  instituted  by  the  legislature  in  the 
exercise  of  its  powers  of  civil  government,  merely  for  the  con- 
venient administration  of  the  local  affairs  of  a  community ;  and 
they  remain  entirely  subject  to  legislative  control.1 

§  13.  Every  Member  must  consent.  —  No  person  can  be  made 
a  member  of  a  private  corporation  without  his  consent ;  but  the 
necessary  consent  may  in  certain  cases  be  implied.  Thus,  the 
majority  of  an  unincorporated  association  or  society  whose  pur- 
pose is  the  formation  of  a  corporation  are  impliedly  authorized 
to  accept  a  grant  of  corporate  franchises  on  behalf  of  all  the 
associates.2 

If  a  charter  is  accepted  by  the  majority  of  an  association, 
or  if  it  is  applied  for  by  the  majority  on  behalf  of  the  whole 
company,  the  presumption  is  that  all  acquiesce  who  do  not 
dissent.  And  in  such  case,  if  the  majority  have  acted  without 
authority,  the  dissenting  members  should,  without  delay,  make 
known  their  dissent,  and  restrain  every  attempt  to  act  under 
the  charter.3 

§  14.  Acceptance  of  the  Charter  is  Necessary.  —  The  rule  that 
a  grant  does  not  become  effective  and  binding  until  accepted  by 
the  grantee,  applies  to  a  grant  of  corporate  franchises.  A  grant 
of  a  charter  of  incorporation  to  parties  who  have  not  applied  for 
it,  is  merely  an  offer  which  may  be  withdrawn  by  the  State  at  any 
time  before  acceptance.4 

For  the  same  reason  it  follows,  that  no  rights  can  be  claimed 
under  a  charter  until  after  it  has  been  accepted  by  the  grantees.6 

1  1  Dillon  on  Mun.  Corporations,         8  Ferris  v.  Strong,  3  Edw.  Ch.  127; 
§  29  et  seq. ;  Dartmouth  College  v.    Owen  v.  Purdy,  12  Ohio  St.  73,  79. 
Woodwand,  4  Wheat.  668,  669;  infra,    Compare  infra,  \\  372,  414. 

§  423,  note.  <  State  v.  Dawson,    16   Ind.    40 ; 

2  St.  Paul  Division  v.  Brown,  11  Chesapeake  Canal  Co.  v.  Railroad  Co., 
Minn.  356,  360  ;  and  compare  Shortz  4  G.  &  J.  1,  145  ;  Dartmouth  College 
v.  Unangst,  3  W.  &  S.  45,  52,  53 ;  v.  Woodward,  4  Wheat.  688. 
Commonwealth  v.  Cullen,  13  Pa.  St.  6  Green  v.  Seymour,  3  Sandf.  Ch. 
133.     With  regard  to  the  powers  of  a  285,  291.     Compare  Lyons  v.  Orange, 
majority,  see  infra,  §  51  et  seq.  &c.  R,  R.  Co.,  32  Md.  18,  29. 
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CHAP.  I.]   THE  FORMATION  OP  A  CORPORATION.      §  16 

Hence  if  the  grantees  of  a  charter  refuse  to  accept  it,  and  still 
undertake  to  exercise  corporate  powers,  a  proceeding  of  quo  war- 
ranto  will  lie* 

The  offer  of  a  charter  of  incorporation  by  the  State  remains 
open  for  a  reasonable  time  only,  and  if  not  accepted  within  a 
reasonable  time  its  legal  effect  expires.1 

§/15.  The  Charter  must  be  accepted  as  offered.  —  A  charter 
must  be  accepted  as  it  is  offered  by  the  legislature,  and  no  terms 
can  be  imposed.2  The  rule  was  stated  by  Lord  Tenterden  as 
follows  :  "  A  charter  must  be  accepted  or  rejected  in  toto,  unless 
there  should  appear  an  intention  on  the  part  of  the  crown  that 
the  body  to  whom  the  charter  was  given  should  have  the  liberty 
and  power  to  accept  in  part  and  reject  in  part."8 

Upon  the  same  principle  a  charter  can  be  accepted  only  by 
those  to  whom  it  is  offered.  If  it  appears  to  be  the  intention  of 
the  legislature  that  all  the  grantees  shall  accept,  a  part  only  of 
the  grantees  can  acquire  no  rights  by  accepting.  Thus,  where 
a  charter  was  granted  to  the  mayor,  aldermen,  and  common- 
councilmen,  it  was  held  that  the  mayor  and  aldermen  alone 
could  not  accept  the  charter.4 

§  16.  "What  is  a  Sufficient  Acceptance. — No  particular  form 
of  acceptance  is  necessary ;  but  any  act  unequivocally  showing 
an  intention  to  accept  is  sufficient.6  Thus,  if  the  grantees  of  a 
charter  form  a  corporation  and -exercise  corporate  powers,  that 
will  in  general  be  sufficient ;  for  the  assumption  of  corporate 
powers  would  be  unauthorized  if  there  was  no  intention  to  accept 
the  franchises  granted.6 

It  has  been  held  that  grants  beneficial  to  a  corporation  may 
be  presumed  to  have  been  accepted,  although  no  express  accept- 

1  State  v.  Bull,  16  Conn.  179,  191.    &c.  Bridge  Co.,  10  Bush,  70 ;  Smead 

2  Lyons  v.  Orange,  &c.  R.  R.  Co.,    v.  Railroad  Co.,  11  Ind.  104. 

32  Md.  18,  29 ;  Rex  v.  Amery,  1  T.         6  Bank  of  U.  S.  v.  Dandridge,  12 

R.  589.  Wheat.   71 ;    Penobscot,   &c.   Co.   v. 

8  King  v.  Westwood,  2  Dow  &  Cl.    Lamson,  16  Me.  224  ;    Blandford  v. 

21 ;  7  Bingh.  1,  90.  Gibbs,  2  Gush.  39 ;   Middlesex,  &c. 

4  Rex  v.  Amery,  1  T.  R  589.  Co.  v.  Davis,  3  Mete.  137 ;  Ameris- 

6  Bank  of  U.  S.  v.  Dandridge,  12    coggin  Bridge  Co.  v.  Bragg,  11  N.  H. 

Wheat.  71 ;  Covington  v.  Covington,    102.     Compare  Lyons  v.  Orange,  &c- 

R.  R.  Co.,  32  Md!  18. 
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§  17  THE  LAW  OF  PRIVATE  CORPORATIONS.      [CHAP.  I. 

ance  can  be  shown.1  And  if  a  particular  charter  is  granted 
after  having  been  applied  for,  acceptance  may  be  presumed  from 
such  previous  application.  Indeed,  it  would  seem  that  no 
acceptance  would  be  required  in  the  latter  case,  since  the  con- 
sent of  the  grantees  was  given  in  advance.2 

§17.  Incorporation  under  General  Laws  —  Conditions  Prece- 
dent —  General  incorporation  laws  are  now  in  force  in  nearly 
every  State  in  the  Union.  By  virtue  of  these  laws  the  right  to 
form  a  corporation  and  to  exercise  corporate  powers  is  extended 
to  all  persons  who  comply  with  certain  prescribed  conditions ; 
an  association  which  has  satisfied  the  statutory  requirements 
becomes  invested  with  corporate  franchises  as  fully  as  if  it  had 
been  incorporated  under  a  special  charter. 

It  is  frequently  provided  that  the  parties  wishing  to  form  a 
corporation  under  a  general  law  shall  file  articles  detailing  the 
purposes  of  their  association  with  the  Secretary  of  State,  or  some 
other  officer  whose  duty  it  is  then  to  issue  a  certificate  or  char- 
ter. This  officer,  whose  duty  is  merely  ministerial,  may  there- 
fore be  required  to  decide  in  the  first  place  whether  the  proposed 
corporation  be  within  the  purview  of  the  general  law  or  not; 
but  the  ultimate  decision  rests  always  with  the  courts.3 

A  substantial  compliance  with  all  the  terms  of  a  general 
incorporation  law  is  a  prerequisite  of  the  right  to  form  a  cor- 
poration under  it.  Thus,  where  it  is  provided  that  a  certificate 
or  articles  of  association,  setting  forth  the  purposes  of  the  corpo- 
ration about  to  be  formed,  the  amount  of  its  capital,  .and  other 
details,  shall  be  filed  with  some  public  officer,  a  performance  of 
this  requirement  is  essential ;  and,  until  it  has  been  performed, 
the  association  will  have  no  right  whatever  to  assume  corporate 
franchises.4  Upon  the  same  principle  it  has  been  held  that 

1  Bank  of  U.  S.  v.  Dandridge,  12         8  Supra,  §  7.     Compare  Litchfield 
Wheat.  70 ;  Bangor,  &c.  R.  R.  Co.  v.  Bank  v.  Church,  29  Conn.  137,  148. 
Smith,  47  Me.  34;  Owen  v.  Purdy,  12         4  Mokelumne  Hill  Mining  Co.  v. 
Ohio  St  73  ;  Stirling  v.  Vaughn,  11  Woodbury,   14   Cal.  424 ;    Harris   v. 
East,  623 ;  Talladega  Ins.  Co.  v.  Lan-  McGregor,   29    Cal.    124;    People   v. 
der,  43  Ala.  136.  Selfridge,  52   Cal.   331 ;    Bigelow  v. 

2  Middlesex,  &c.  Co.  ».  Davis,  3  Gregory,   73  111.  197 ;    Field  &  Co. 
Mete.  138  ;  Smead  v.  Railroad  Co.,  11  v.  Cooks,  16  La.  Ann.  153 ;  Abbott  ». 
Incl.  104.  Omaha   Smelting  Co.,  4  Neb.   416 ; 
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§18 


a  person  cannot  become  a  member  of  an  existing  corporation, 
and  as  such  entitled  to  participate  in  the  corporate  franchises, 
except  by  complying  with  the  forms  prescribed  by  the  law 
under  which  the  corporation  was  formed.1 

However,  a  substantial  performance  of  the  requirements  of  the 
law  is  sufficient ;  mere  informalities  or  immaterial  variations  in 
matters  of  detail  do  not  affect  the  validity  of  an  incorporation.2 

§  18.  Conditions  Precedent  to  Incorporation  under  a  Special 
Charter.  —  Whether  the  grantees  of  a  charter  shall  be  entitled 
to  form  a  corporation  and  exercise  corporate  powers,  after  a 
simple  acceptance  of  their  charter,  or  only  after  the  performance 
of  certain  conditions  precedent,  must  necessarily  depend  upon 
the  terms  of  the  grant.3  If  not  provided  to  the  contrary,  the 
incorporation  will  take  effect  as  soon  as  the  charter  has  been 
accepted.  And  even  though  a  particular  mode  of  acceptance 
be  directed,  as  by  filing  a  certificate,  a  failure  to  comply  is  not 
decisive.  "  It  is  the  fact  of  acceptance  that  binds  the  company, 
and  the  certificate  is  merely  evidence  of  the  fact."  * 

Accordingly,  it  has  been  held  that,  under  a  charter  providing 


Doyle  v.  Mizner,  42  Mich.  332;  Utley 
v.  Union  Tool  Co.,  11  Gray,  139  ; 
Mclutire  v.  McLain  Ditching  Co.,  40 
Ind.  104  ;  Indianapolis  Furnace  Co.  v. 
Herkimer,  46  Ind.  142 ;  Reed  v.  Rich- 
mond Street  R.  R.  Co.,  50  Lid.  342 ; 
Richmond  Factory  v.  Alexander,  61  Me. 
351 ;  Unity  Insurance  Co.  v.  Crane, 
43  N.  H.  641 ;  Childs  v.  Smith,  55 
Barb.  45.  Compare  Gross  v.  Pinckney- 
ville  Mill  Co.,  17  111.  54 ;  Harrod  v. 
Hamer,  32  Wis.  162;  Hurt  v.  Salis- 
bury, 55  Mo.  310.  Upon  this  principle 
it  follows  that  a  corporation  cannot  ex- 
ercise its  franchises  in  a  foreign  State, 
without  complying  with  all  conditions 
precedent  prescribed  by  the  laws  of 
such  State.  See  infra,  '§§  44,  512. 

1  Infra,  \\  129,  266.  The  forma- 
tion of  a  corporation  under  general  laws 
will  be  considered  further  in  Chapter 
IV.,  infra,  in  treating  of  the  contract 
between  the  individual  shareholders. 


2  People  v.  Stockton,  &c.  R.  R. 
Co.,  45  Cal.  306  ;  In  re  Spring  Valley 
Water  Works,  17  Cal.  132  ;  Roman 
Catholic  Orphan  Asylum  v.  Abrams, 
49  Cal.  455 ;  Eakright  v.  Logansport, 
&c.  R.  R.  Co.,  13  Ind.  404 ;  Rogers 
v.  Danvers,  &c.  Society,  19  Vt.  187 ; 
De  Witt  v.  Hastings,  40  N.  I.  Super. 
Ct.  463;  Wallworth  v.  Brackett,  98 
Mass.  98.  In  Eastern  Plank  Road 
Co.  v.  Vaughan,  14  N.  Y.  546,  551,  it 
was  held  that  the  incorporation  of  a 
company  was  not  defective  merely 
because  the  articles  of  association  con- 
tained a  provision  which  was  unau- 
thorized by  the  general  law  under 
which  the  corporation  was  formed. 
The  unauthorized  provision  was  treated 
as  surplusage. 

8  See  N.  Y.  Fire  Department  v. 
Kip,  10  Wend.  267. 

4  Cincinnati,  &c.  R.  R.  Co.  0.  Cole, 
29  Ohio  St.  126. 
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§  19  THE  LAW  OF  PRIVATE   CORPORATIONS.      [CHAP.  I. 

that  the  grantees  and  such  other  persons  as  may  be  associated 
with  them,  "shall  be,  and  they  are  hereby  incorporated,"  the 
grantees  are  authorized  to  form  a  corporation  and  exercise  cor- 
porate powers,  without  having  taken  associates  or  appointed 
officers.1  So,  a  grant  of  a  charter  to  one,  with  liberty  to  take 
associates,  will  invest  the  sole  grantee  with  all  the  corporate 
franchises,  if  this  appear  to  be  the  intention  of  the  legislature ; 
and  even  if  it  were  the  duty  of  the  grantee  to  take  associates, 
this  would  be  a  condition  subsequent  only.2 

However,  where  a  charter  declared  that  the  grantees,  and  such 
other  persons  as  should  afterwards  become  stockholders,  "are 
hereby  constituted  a  body  politic,"  and  by  another  provision  of 
the  act  a  discretion  was  vested  in  certain  commissioners  to  dis- 
tribute the  whole  number  of  shares  into  which  the  company's 
capital  was  divided,  among  the  subscribers,  in  case  more  than 
the  amount  limited  had  been  applied  for,  the  distribution  of 
shares  was  a  condition  precedent  to  the  formation  of  a  corpora- 
tion. For,  in  this  case,  the  grantees  of  the  franchises  and  the 
members  of  the  company  could  not  be  ascertained  until  after 
the  shares  had  been  apportioned.3 

§  19.  What  are  Conditions  Precedent. — A  distinction  is  to 
be  noted  between  conditions  which  must  be  complied  with 
before  the  grantees  of  a  charter  are  entitled  to  form  a  cor- 
porate association,  and  conditions  the  performance  of  which  is 
merely  a  prerequisite  of  the  right  to  carry  on  business  after  the 
corporation  has  been  formed.  A  failure  to  comply  with  a  con- 
dition of  the  latter  kind  does  not  affect  the  rightful  existence  of 
the  corporation,  or  invalidate  the  contract  of  its  shareholders.4 

Thus,  where  the  capital  of  a  corporation  is  fixed  by  its  charter 

1  Frost  v.  Frostberg  Coal  Co.,  24         2  Penobscot  Boom  Co.  v.  Lamson, 

How.    278;    Hughes   v.  Parker,   20  16  Me.  224;  Day  ».  Stetson,  8  Greenl. 

N.   H.   58;    Stoops  v.  Greensburgh  (Me.)  365,  371 ;  Brouwer  v.  Appleby, 

Plank  Road  Co.,  10  Ind.  47;  Judah  v.  1  Sandf.  158. 

American  Live  Stock  Co.,  4  Ind.  333  ;         8  Crocker  v.  Crane,  21  Wend.  211; 

Rathbone  v.  Tioga  Nav.  Co.,  2  W.  &  Walker  v.  Devereux,  4  Paige,  229 ; 

S.  74,  79 ;   Vermont  Central  R.  R.  Franklin  Fire  Insurance  Co.  v.  Hart, 

Co.  v.  Clayes,  21  Vt.  30.     See  Minor  31  Md.  60. 

».  Mechanics'  Bank,  1  Pet.  46,  63 ;         4  Harrod  v.  Hamer,  32  Wis.  162. 
Perkins  v.  Sanders,  56  Miss.  733,  739; 
State  v.  Sibley,  25  Minn.  587. 
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at  a  certain  sum,  the  subscription  of  the  whole  capital  is  ordi- 
narily not  a  condition  precedent  to  the  right  of  forming  a  corpo- 
ration ;  and  tne  corporation  thus  formed  may  levy  assessments 
on  its  members,  and  do  all  other  corporate  acts  which  are  neces- 
sary to  a  complete  organization.1  But  even  when  fully  organ- 
ized, a  corporation  has  no  right  to  begin  the  prosecution  of  its 
business  before  the  whole  amount  of  capital  prescribed  by  the 
charter  has  been  obtained.  To  carry  on  business  and  incur  debts 
with  a  smaller  capital  would  be  a  fraud  upon  creditors,  and  a 
violation  of  the  contract  of  every  individual  shareholder.2 

On  the  other  hand,  where  the  payment  of  a  deposit  upon 
stock-subscriptions,3  the  riling  of  a  certificate,  or  any  other  for- 
mality,4 is  required  by  law  in  the  formation  of  a  corporation,  a 
compliance  with  the  requirements  of  the  law  is  ordinarily  a  con- 
dition precedent  to  the  right  of  forming  a  corporation  at  all. 

§  20.  If  the  charter  of  a  corporation  prescribes  a  duty  to  be 
performed  by  the  company  after  it  has  been  incorporated,  a  fail- 
ure to  perform  the  prescribed  duty  will  not  of  itself  render  the 
continued  existence  of  the  association  unauthorized.6  Nor  is 
the  legal  existence  of  a  corporation  terminated  by  the  fact  that 
it  has  violated  its  charter,  as  by  carrying  on  business  before  con- 
ditions precedent  imposed  by  the  charter  have  been  complied 
with.6  Only  the  State,  proceeding  by  quo  warranto,  can  object 
to  the  existence  of  an  association  under  corporate  organization, 
after  the  right  to  its  continuance  has  been  forfeited.7 

In  Mokelumne  Hill  Mining  Co.  v.  Woodbury,8  Cope,  J.,  said  : 

1  Central  Turnpike  Co.  v.  Valen-         3  People  v.  Chambers,  42  Cal.  201 ; 
tine,   10  Pick.   142 ;    City   Hotel  v.    infra,  \  267. 

Dickenson,  6  Gray,  593,  594;  infra,         4  Supra,  \  17. 

§  278.  5  Charles' River  Bridge  Co.  v.  War- 

2  Infra,   §§  276,   586.      The  rule  ren  Bridge   Co.,  7   Pick.  344,  371; 
above  stated  does  not  apply  where  the  Lyons  v.  Orange,  &c.  R.  R.  Co.,  32 
charter  expressly  authorizes  the  com-  Md.  18. 

pany  to  begin  the  prosecution  of  its  6  Harrod  ».  Hamer,  32  Wis.  162, 

enterprise  before  the  capital  has  been  166. 

fully  subscribed.     See  Hunt  u.  Kan-  7  Infra,  §  654. 

sas,  &c.  Bridge  Co.,  11  Kansas,  412 ;  8  14  Cal.  424,  426.    See  also  Lord 

Minor  v.  Mechanics'  Bank,  1  Pet.  46,  v.  Essex  Building  Ass.,  37  Md.  325- 

63 ;  Railroad  Co.  v.  White,  10  S.  C.  327 ;   Keene  ».  Van  Reuth,  48  Md, 

155 ;  and  cases  cited  infra,  §  278.  195  ;  First  National  Bank  v.  Davies, 
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§  21  THE  LAW  OP  PRIVATE  CORPORATIONS.      [CHAP.  I. 

"  There  is  a  broad  and  obvious  distinction  between  such  acts  as 
are  declared  to  be  necessary  steps  in  the  process  of  incorporation, 
and  such  as  are  required  of  the  individuals  seeking  to  become 
incorporated,  but  which  are  not  made  prerequisites  to  the  as- 
sumption of  corporate  powers.  In  respect  to  the  former,  any 
material  omission  will  be  fatal  to  the  existence  of  the  corpora- 
tion, and  may  be  taken  advantage  of,  collaterally,  in  any  form 
in  which  the  fact  of  incorporation  can  properly  be  called  in 
question.  In  respect  to  the  latter,  the  corporation  is  responsible 
only  to  the  government,  and  in  a  direct  proceeding  to  forfeit  its 
charter." 

§  21.  Who  can  form  a  Corporation.  —  Kyd  said:  "A  corpo- 
ration is  usually  composed  of  natural  persons,  merely  in  their 
natural  capacity;  but  it  may  also  be  composed  of  persons  in 
their  political  capacity  of  members  of  other  corporations."1 
Thus  the  "mayor,  citizens,  and  commonalty,"  or  the  "mayor, 
aldermen,  and  common  council-men,"  may  be  incorporated.2 

Any  person  capable  of  contracting  may  become  an  original 
shareholder  in  a  private  corporation,  unless  the  contrary  is  pro- 
vided by  the  charter  or  act  of  incorporation.  And  even  women 
and  children,  and  persons  non  compos  mentis,  may  become  cor- 
porators by  transfer  or  inheritance  of  the  shares  of  a  prior 
holder;  for  a  member  of  an  ordinary  trading  corporation  does 
not  occupy  a  position  of  special  confidence  and  trust  as  a  part- 
ner does,  but  his  interest  and  all  the  rights  pertaining  thereto 
may  be  assigned  like  personal  property.8 

The  right  of  membership  in  a  corporation  may,  however, 
be  restricted  by  express  provision  of  the  charter.  Thus,  a 
corporation  may  be  limited  to  a  certain  class  of  people  or 
tradesmen.4 

Several  distinct  and  independent  corporations  may  together 

43  Iowa,  424 ;  State  v.  Real  Estate  139,   and    cases    in    note    4,    supra, 

Bank,  5  Ark.  596 ;  Scarsburgh  Turn-  §  17. 

pike  Co.  ».  Cutler,  6  Vt.  314;  Holmes         *  Kyd,  32,  33,  35. 

t>.  Gilliland,  41  Barb.  568 ;  Narragan-         2  Kyd,  33 ;  Rex  v.  Amery,  1  T.  R. 

sett  Silk  Co.  v.  Atlantic  Silk  Co.,  3  589. 

Mete.  287;    Hurst  v.  Salisbury,   55         8  Infra,  \  321. 

Mo.   310 ;    infra,    §    631.     Compare         4  Kyd,  35  ;  Inhabitants  of  Mitford 

Utley  ».  Union  Tool  Co.,  11  Gray,  v.  Godfrey,  1  Pick.  98. 
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CHAP.  I.]      THE  FORMATION   OF  A   CORPORATION.  §  22 

i 

form  one  general  corporate  body.1  It  is  a  matter  of  common 
occurrence  for  one  business  corporation  to  hold  shares  in  an- 
other corporation  of  a  similar  kind.2 

A  State  or  municipality  may  become  a  shareholder  in  a  pri- 
vate corporation ;  and  the  fact  that  a  State  is  a  shareholder,  or 
even  the  sole  shareholder,  does  not  alter  the  legal  status  of  the 
company  as  a  private  corporation.3 

§  22.  Corporations  by  Prescription.  —  "Corporations  by  the 
common  law"  are  those  corporations  of  a  political  character 
which  have  existed  with  the  universal  assent  of  the  community 
from  time  immemorial ;  as  the  king,  bishops,  and  other  church 
officers.4  A  corporation  is  said  to  exist  by  prescription  if  its  com- 
mencement cannot  be  shown,  but  a  grant  by  Parliament  may  be 
presumed  from  long-continued  user  of  the  corporate  franchises.5 

The  same  doctrine  has  been  frequently  asserted  in  America 
with  regard  to  public  corporations.  "Municipal  corporations 
are  created  for  the  public  good,  —  are  demanded  by  the  wants  of 
the  community ;  and  the  law,  after  long-continued  user  of  cor- 
porate powers,  and  the  public  acquiescence,  will  indulge  in  pre- 
sumptions in  favor  of  their  legal  existence."  6 

General  reputation  and  a  long-continued  user  of  corporate 
powers  have  been  held  sufficient  to  establish  the  franchises  of  a 
municipal  corporation,  without  first  showing  a  loss  of  its  charter, 
or  that  it  ever  had  one.7  And  this  may  be  sustained  upon  the 
ground  that  the  general  consent  of  the  public  makes  a  custom- 
ary or  common  law. 

But  the  acquiescence  of  the  public  cannot  upon  the  same 
principle  be  held  to  legalize  a  private  corporation ;  for  the  public 

1  Kyd,  34.  6  Jameson  v.  The  People,  16  111. 

2  Infra,  §  279.  257,  259,  per  Skinner,  J. ;  1  Dillon  on 
8  Bank  of  U.  S.  v.  Planters'  Bank     Mun.  Corp.  §  37  (17). 

of  Georgia,  9  Wheat.  904 ;  Briscoe  v.         7  People  v.  Maynard,  15  Mich.  463, 

Bank  of  Kentucky,  11  Pet.  257;  State  470;   Bow  v.  Allentown,   34   N.  H. 

Bank  ».  Gibbs,  3  McCord,  377 ;  State  351;   Dillingham   v.   Snow,    5   Mass. 

Bank   v.  Clark,  1   Hawks,  36.     The  547;   New  Boston  v.  Dunbarton,  15 

United  States  held  shares  in  the  United  N.  H.  201 ;   Sherwin  v.  Bugbee,  16 

States  Bank,  incorporated  in  1791.  Vt.  439  ;  Londonderry  v.  Andover,  28 

4  Kyd,  40.*  Vt.  416 ;  Robie  v.  Sedgwick,  35  Barb. 

6  Kyd,  41.  326. 
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§  23  THE   LAW  OF   PEIVATE   CORPORATIONS.       [CHAP.  I. 

are  ordinarily  not  concerned  in  the  existence  of  a  private  cor- 
poration, and  acquiescence  can  have  no  weight  where  there  is  no 
cause  for  objecting. 

§  23.  Proof  of  Incorporation  —  Public  and  Private  Acts.  — 
The  formation  of  a  corporation  chartered  by  special  enactment 
may  be  proven  by  showing  the  grant  of  a  charter,  and  its  accept- 
ance by  the  corporation.1  If  the  charier  of  a  corporation  is  a 
public  law,  the  courts  will  take  judicial  notice  of  its  existence ; 
but  a  charter  granted  by  private  act  must  be  proven. 

No  certain  rule  can  be  laid  down,  showing  which  laws  are 
public  and  which  are  private.  Charters  of  incorporation  granted 
to  a  plank-road  company,2  a  railroad  company,3  and  an  acad- 
emy,4 were  held  to  be  private  acts  which  could  not  be  judicially 
noticed.  On  the  other  hand,  it  has  been  held  that  the  charter 
of  a  bank  was  a  public  law  which  required  no  proof.6  The  line 
of  distinction  has  been  sometimes  drawn  between  those  corpora- 
tions which  were  created  to  subserve  a  public  purpose,  and  those 
which  were  chartered  for  the  benefit  of  the  corporators  only.  It 
has  been  held  that  in  the  former  case  the  courts  will  take  judi- 
cial notice  of  the  charter,  but  not  in  the  latter  case.6  The  dis- 
tinction itself  has,  however,  been  strongly  condemned.  In  the 
opinion  of  Can',  J.,  it  is  "  founded  much  more  in  technical  rea- 
soning than  in  common  sense."  7 

Charters  of  incorporation  often  expressly  provide  that  they 
shall  be  considered  as  public  acts.  If  the  grant  of  a  charter  is 
referred  to  or  recognized  in  a  public  law,  the  courts  will  there- 
after take  judicial  notice  of  its  existence.8  And  an  act  confer- 

1  As  to  when  the  fact  of  incorpora-    v.  Bank,  2  Humph.  339 ;  Townson  v. 
tiou  is  material,  see  infra,  Rule  XV.    Bank,  6  H.  &  J.  47. 

§  126.  •  State  v.  Vincennes  Univ.,  5  Ind. 

2  City  Council  of  Montgomery  v.  91;   White  Water,  &c.  Canal  Co.  v. 
Montgomery,  &c.  Plank  R.  Co.,  31  Borden,  8   Blackf.  130;   Williams  v. 
Ala.  N.  s.  76.  Union  Bank,  2  Humph.  339. 

8  Ohio,  &c.  R.  R.  Co.  v.  Ridge,  5         7  Stribling  v.  Bank,  5  Rand.  138. 
Blackf.  78.  8  Supra,  §  11 ;   and  see  Beaty  v. 

4  Bailey   ».    Trustees    of  Lincoln  Knowles,  4-  Pet.  152 ;  Young  v.  Bank 

Academy,  12  Mo.  174.  of  Alexandria,  4  Cranch,  384 ;  Strib,- 

8  Stribling  v.  Bank,  5  Rand.  132 ;  ling  v.  Bank,  5  Rand.  138. 
Hays  v.  Bank,  9  Gratt.  127 ;  Williams 
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CHAP.  I.]      THE  FORMATION  OF  A  CORPORATION.  §  25 

ring  new  franchises  upon  a  corporation  already  formed  under  a 
public  law  will  be  treated  as  a  public  law  also.1 

§  24.  Foreign  Charters.  —  A  charter  of  incorporation  granted 
by  a  foreign  country  or  a  sister  State  must  be  proven  like  any 
other  foreign  law.2 

The  different  States  of  the  Union  have  provided  convenient 
methods  of  proving  the  laws  and  enactments  of  the  other  States ; 
as  by  authenticated  copy,  or  by  the  printed  volumes  purporting 
to  be  issued  by  authority.  But  this  does  not  exclude  the  com- 
mon-law proof  of  a  charter  by  a  witness  testifying  to .  the  ac- 
curacy of  a  copy.3  The  United  States  courts  held  within  a 
State  must  take  judicial  notice  of  a  charter  passed  by  the  State 
legislature.*  And  under  the  act  of  Congress  of  May  26,  1790, 
subsequently  re-enacted,  a  charter  granted  by  the  legislature  of 
one  State  may  be  proven  in  another  State,  by  the  production  of 
a  copy  having  the  seal  of  State  affixed.5 

§  25.  Proof  of  Acceptance.  —  We  have  seen  that  if  a  corpora- 
tion acts  under  its  charter,  this  is  in  general  a  sufficient  accept- 
ance, and  that  in  certain  cases  acceptance  of  the  charter  may  be 
presumed  without  evidence.6  It  has  been  held  that  the  books 
of  a  corporation  are  the  best  evidence  that  its  charter  has  been 
accepted,  and  that  evidence  of  user  of  the  corporate  franchises 
should  be  admitted  only  after  the  absence  of  the  records  has 
been  accounted  for.7 

The  books  of  a  corporation  are  admissible  against  the  com- 
pany and  its  members  only  on  the  principle  that  they  are 
admissions;  they  are  not  evidence  against  strangers.8  And 
no  reason  is  obvious  why  an  entry  on  the  private  records 
of  a  company  should  be  deemed  better  evidence  of  the  ac- 

1  Bank  of  Utica  v.  Magher,   18  5  United  States  v.  Johns,  4  Dallas, 
Johns.  341.  412 ;  s.  c.  1  Wash.  C.  C.  363. 

2  United  States  Bank  ».  Stearns,  6  See  supra,    §    16 ;    Sampson   v. 
15   Wend.   314;   Society  for  Propa-  Bowdoiuham,  &c.   Co.,   36   Me.  81; 
gating,  &c.  v.  Young,  2  N.  H.  310;  Bank  of  Manchester  v.  Allen,  11  Vt. 
State  v.  Carr,  5  N.  H.  367.  302,  307 ;  Bank  of  U.  S.  v.  Lyman, 

8  Society  for  Propagating,  &c.  v.  20  Vt.  666 ;  Jones  v.  Dana,  24  Barb. 
Young,  2  N.H.  310,  312.  395;  Bank  of  U.  S.  v.  Lyman,  1 

4  Covington    Drawbridge    Co.    v.    Blatchf.  297. 

Shepherd,  20  How.  227.  7  Hudson  v.  Carman,  41  Me.  84. 

8  1  Wharton  on  Ev.  §  661. 
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ceptance  of  a  grant  of  franchises  than  public  user  of  the  rights 
conferred. 

§  26.  Proof  of  Performance  of  Conditions  Precedent.  —  In 
order  to  prove  the  legal  existence  of  a  corporation  it  is  neces- 
sary to  show  that  every  condition  precedent,  subject  to  which 
the  franchise  of  forming  the  corporation  was  conferred,  has 
been  complied  with.  Thus,  it  is  essential,  in  order  to  establish 
the  incorporation  of  a  company  under  a  general  law,  to  show 
that  all  formalities  prescribed  by  the  law  have  been  followed. 

In  Mokelumne  Hill  Mining  Co.  v.  Woodbury,1  Cope,  J.,  said : 
"The  general  rule  is  that  the  existence  of  a  corporation  may 
be  proved  by  producing  its  charter  and  showing  acts  of  user 
under  it;  but  this  rule  has  no  application  to  a  corporation 
formed  under  the  provisions  of  a  general  statute  requiring  cer- 
tain acts  to  be  performed  before  the  corporation  can  be  con- 
sidered in  esse,  or  its  transactions  possess  any  validity.  The 
existence  of  a  corporation  thus  formed  must  be  proved  by  show- 
ing, at  least,  a  substantial  compliance  with  the  requirements  of 
the  statute." 

The  subscriptions  to  shares  in  a  corporation  may  be  proven 
by  production  of  the  stock-books ;  and  the  election  of  officers, 
and  the  doing  of  all  other  acts  necessary  to  a  legal  organization, 
may  be  shown  by  the  entries  or  minutes  of  the  proceedings,  if 
made  at  the  time.2  It  has  been  held  that  the  books  of  a  corpo- 
ration are  admissible  in  evidence  to  show  that  all  things  required 
by  law  in  the  incorporation  of  the  company  have  been  per- 
formed.3 They  are  undoubtedly  evidence  against  the  corpora- 
tion as  admissions ;  but  the  propriety  of  admitting  them  in  its 
favor  may  be  doubted.4 

1  14  Cal.  424 ;  and  see  cases  supra,  194 ;    Penobscot,   &c.   R.   R.   Co.   v. 
§§  17,  18.     Compare  Methodist  E.  Dunn,  39   Me.   588,  596;   Ryder  v. 
Church  v.   Pickett,   19   N.   Y.   482;  Alton,  &c.  R.  R.  Co.,   13   111.  523; 
Bank  of  Toledo  v.  International  Bank,  Duke  v.  Cahawba  Nav.  Co.,  10  Ala. 
21  N.  Y.  542 ;  Eagle  Works  v.  Church-  N.  s.  82 ;   Hall  v.  Carey,  5  Ga.  239. 
ill,  2  Bosw.  166 ;  Barrett  v.  Mead,  10  See  infra,  §  270. 

Allen,  337 ;  Marsh  v.  Astoria  Lodge,  8  Grant  v.  Coal  Co.,  80  Pa.  St.  208. 

27  111.  421 ;  and  see  cases  infra,  Rule  4  Wheeler  v.  Walker,  45   N.  H. 

XV.  §  126  et  seq.  355,  358 ;  Wharton  on  Ev.  §  661. 

2  Wood  v.  Jefferson  Bank,  9  Cow. 

22 


CHAP.  IL]      LEGAL  VALIDITY  OF  CORPORATE  ACTS.          §  28 


CHAPTER    H. 

THE  LEGAL  VALIDITY  OF  CORPORATE  ACTS. 


PART    I. 

GENERAL  PRINCIPLES. 

§  27.  Of  the  Absence  of  Authority  to  act  in  a  Corporate 
Capacity.  —  We  have  seen  that  the  formation  of  a  corporation  is 
not  authorized  by  law,  unless  an  enabling  act  or  charter  has  been 
passed  by  the  legislature,  granting  to  the  corporators  the  privilege 
of  acting  in  a  corporate  capacity.1  The  right  thus  bestowed  by 
law  is  never  indefinite ;  but  its  limits  are  fixed  by  the  terms  of 
the  grant  itself.2  When  the  legislature  incorporates  an  associa- 
tion for  the  purpose  of  carrying  on  a  particular  business  in  a 
particular  manner,  it  thereby  grants  permission  to  the  association 
to  act  in  a  corporate  capacity  for  the  purpose  of  prosecuting  the 
particular  enterprise  described,  and  no  other.  Privileges  not 
granted  by  law  cannot  be  assumed.  An  association  which  has 
been  authorized  by  its  charter  to  act  in  a  corporate  capacity  for 
the  purpose  of  prosecuting  a  certain  enterprise,  and  that  only,  has 
no  better  right  to  act  in  a  corporate  capacity  in  the  prosecution 
of  another  enterprise,  than  if  it  had  never  been  chartered  at  all. 

Any  corporate  act  of  an  association,  which  the  latter  was 
not  authorized  by  law  to  perform  in  a  corporate  capacity,  has 
been  said  to  be  beyond  the  corporate  powers  of  the  association, 
or  ultra  vires. 

§  28.  It  is  obvious  that  the  words  powers  and  vires  are  here 
used  in  the  sense  of  authority,  and  not  in  the  sense  of  ability? 

1  Supra,  §  4.  8  A  person  has  no  authority  to 

2  Upon  the  Construction  of  Char-    commit  a  tort  or  a  breach  of  trust  or 
ters,  see  infra,  Chapter  III.  make  an  illegal  contract,  yet  he  has 
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There  is  nothing  contradictory  in  speaking  of  an  unauthorized 
exercise  of  corporate  power.  Any  association  is  able  to  act  in 
a  corporate  capacity  without  first  receiving  a  charter. 

The  fact  that  the  popular  conception  of  a  copartnership  is 
essentially  that  of  a  corporation  shows  that  the  idea  of  a  cor- 
poration does  not  necessarily  imply  a  grant  of  corporate  power 
by  statute.  So,  in  numberless  other  instances,  associations  which 
are  not  legally  incorporated  are  considered  as  personified  enti- 
ties, acting  as  a  unit,  and  in  one  name ;  for  example,  political 
parties,  societies,  committees,  courts,  newspapers. 

§  29.  The  exercise  of  corporate  powers  without  legal  authority 
may  be  prevented  and  punished  by  the  State,  through  a  pro- 
ceeding of  quo  warranto  or  scire  facias.1  But  the  important 
question  frequently  arises,  —  What  is  the  legal  effect  of  an  act 
performed  in  a  corporate  capacity,  without  legislative  permission  ? 
Is  the  act  absolutely  void,  in  legal  contemplation;  and  if  not 
void,  how  far  will  it  be  upheld  ?  This  question  has  been  much 
agitated  in  the  courts  during  the  last  thirty  or  forty  years,  and 
the  decisions  upon  it  are  far  from  being  in  harmony ;  but  the 
highest  authorities  in  this  country  seem  now  to  have  arrived  at 
a  philosophical  and  reasonable  solution  of  the  difficulty. 

An  assumption  of  the  privilege  of  acting  in  a  corporate 
capacity  does  not  involve  an  infringement  of  the  rights  of  other 
persons.  It  neither  interferes  with  their  property,  their  per- 
sonal liberty,  nor  their  security.  Hence  there  is  no  reason  of 
immediate  justice  to  others,  why  a  number  of  individuals  should 
not  be  permitted  to  form  a  corporation  of  their  own  free  will, 
and  without  first  obtaining  permission  from  the  legislature,  just 
as  they  may  form  a  partnership  or  enter  into  ordinary  contracts 
with  each  other. 

The  only  argument  against  leaving  the  exercise  of  corporate 
power  entirely  unrestricted  by  law  is  the  argument  of  public 

power  to  do  either.     An  illegal  con-  nature  implies  the  voluntary  consent  of 

tract  or  breach  of  trust  may  or  may  the  contracting  parties ;  and  to  speak 

not  be  recognized  by  law ;  it  may  be  of  a  contract  made  by  a  dead  man  or 

void,  voidable,  or  valid,  as  the  law  di-  an  insane  man  involves  a  contradic- 

rects.     On  the  other  hand,  a  dead  man  tion  in  terms.     See  infra,  §  110. 
or  an  insane  man  cannot  possibly  make         1  Infra,  §§  640,  648. 
a  contract ;  for  a  contract  by  its  very 
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policy.  It  may  be  said  that  the  non-responsibility  of  the  indi- 
vidual shareholders  for  corporate  acts  and  liabilities  would  be 
productive  ot  fraud  and  imposition ;  for  persons  dealing  with  a 
self-constituted  corporation  would  have  no  means  of  knowing 
its  capital  and  its  constitution,  and  yet  could  not  have  recourse 
against  the  individual  members,  as  in  case  of  a  copartnership. 
The  objection  here  stated  might,  however,  be  remedied  by 
requiring  due  notice  of  the  corporate  organization  to  be  given  to 
the  world.  And  this  seems  to  be  the  chief  office  of  the  general 
incorporation  laws  which  are  now  in  force  nearly  everywhere. 
To  a  great  extent  they  repeal  the  prohibition  of  the  common 
law,  and  leave  the  right  of  forming  a  corporation  and  of  acting 
in  a  corporate  capacity  free  to  all,  subject  merely  to  such  limi- 
tations and  safeguards  as  are  required  for  the  protection  of  the 
public. 

§  30.  Having  now  considered  the  reason  of  the  doctrine  of 
ultra  vires,  its  legal  significance  will  be  perceived  more  readily. 

It  has  sometimes  been  said,  that  since  a  corporation  possesses 
only  such  powers  as  are  given  it  by  law,  it  can  exercise  no  other 
powers ;  that  every  act  outside  of  the  corporate  powers  of  an 
association  cannot  be  performed  as  a  corporate  act ;  and  that  a 
contract  which  is  ultra  vires  is  impossible  and  void.  We  have 
seen,  however,  that  "corporate  power"  means  "permission  by 
law  to  exercise  corporate  power,"  and  that  acts  are  said  to 
be  ultra  vires,  not  because  the  power  to  do  the  acts  has  not 
been  given,  but  because  the  exercise  of  the  power  has  been 
forbidden  for  reasons  of  general  public  policy.  To  say  that  the 
absence  of  legal  authority,  or  a  legal  prohibition  for  reasons  of 
public  policy,  must  render  any  attempt  to  act  in  a  corporate 
capacity  a  mere  nullity  in  legal  contemplation,  is  begging  the 
question;  for  that  consequence  does  not  necessarily  follow.1 

1  In  Bissell  v.  Michigan  Southern,  are  illegal  and  void,  is  not  and  cannot 
&c.  R.  R.  Co.,  22  N.  Y.  285,  Selden,  be  denied.  The  doctrine  is  universal. 
J.,  said :  "  The  contracts  of  corpora-  It  admits  of  no  exception."  It  may 
tions  which  are  not  authorized  by  their  be  replied,  that  if  public  policy  re- 
charters  are  illegal,  because  they  are  quires  that  a  contract  should  be  merely 
made  in  contravention  of  public  policy,  voidable,  public  policy  will  not  render 
That  contracts  which  do  in  reality  con-  it  absolutely  void ;  and  that  for  this 
travene  any  principle  of  public  policy  reason  the  contracts  of  corporations 
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An  illegal  transaction  may  be  voidable,  and  subject  the  parties 
to  it  to  a  penalty,  and  yet  be  recognized  by  law  after  it  has  been 
consummated.  There  is  no  inconsistency  in  holding  a  corpora- 
tion liable  for  a  tort,  and  yet  it  is  plain  that  authority  to  commit 
the  tort,  in  a  corporate  capacity,  was  not  conferred  by  law.  So 
a  contract  made  by  a  corporation  in  excess  of  its  chartered 
powers  is  not  necessarily  void.  Every  element  of  a  contract 
may  be  there;1  and  the  absence  of  permission  to  make  the 
contract  in  a  corporate  capacity  may  merely  impose  a  penalty,  or 
render  the  contract  voidable  while  yet  unperformed. 

§  31.  Inasmuch  as  the  prohibition  of  the  common  law  against 
any  unauthorized  exercise  of  corporate  power  is  based  upon 
grounds  of  public  policy  alone,  it  seems  but  reasonable  that  the 
effect  of  this  prohibition  upon  the  legal  validity  of  corporate 
acts  should  be  determined  by  the  requirements  of  public 
policy. 

Public  policy  clearly  demands  that  a  corporation  be  made  re- 
sponsible for  the  torts  of  its  agents,  to  the  same  extent  that  an 
individual  is  made  liable  under  similar  circumstances ;  and  it 
has  been  held  accordingly,  by  almost  universal  consent.2  It 
seems  equally  clear  that  a  corporation  should  never  be  coerced 

which    are    not   authorized   by  their  Louis,  &c.  R.  R.   Co.,  2  Mo.  App. 

charters  are  not  absolutely  void.     See  69 ;  Basshor  v.  Dressell,  34  Md.  503 ; 

the  opinion  of  Comstock,  J.,  in  the  Richards  v.  Merrimack,  &c.  R.  R.  Co., 

same  case,  pages  266,  273.  44   N.  H.  127 ;    Shepley  v.  Atlantic, 

1  The  invalidity  of  a  contract  made  &c.  R.  R.  Co.,  55  Me.  395  ;  Hall  v. 

by  a  corporation  in  excess  of  its  char-  Sullivan   Ry.  Co.,  2    Redf.  Am.  Ry. 

tered  powers  may  be  cured  by  a  sub-  Gas.  621 ;  Shaw  v.  Norfolk,  &c.  R.  R. 

sequent  act   of  the  legislature.      By  Co.,   5    Gray,   162 ;    New   Haven    & 

such  subsequent  act  the  contract  is  Northampton  Cu.  v.  Hayden,  107  Mass, 

made  as  valid  as  if  it  had  been  orig-  525  ;  Black  v.  Bernard,  31  Barb.  258 ; 

inally  authorized.      This   shows   that  Mitchell  v.  Deeds,  49    111.  416 ;  Illi- 

the  want  of  legislative  authority  to  nois  Grand  Trunk  R.  R.  Co.  v.  Cooke, 

enter  iuto  a  contract  in  a  corporate  29  111.  237 ;  Goodrich  v.  Reynolds,  31 

capacity   affects   the    remedy  merely,  111.  491 ;  and  compare  Richmond,  &c. 

and  not  the  existence  of  the  contract  Ass.    v.    Clarke,    61    Me.    351,    358 ; 

itself;  for  the  legislature  would  have  Lauman  v.  Lebanon  Valley,  &c.  R.  R. 

no  power  to  create  a  contract  between  Co.,  30  Pa.  St.  46  ;  Reiser  v.  William 

the  parties  where  there  was  none  be-  Tell  B.  Ass.,  39  Pa.  St.  137 ;  White 

fore.     See  Whitewater,  &c.  Canal  Co.  v.  Howard,  46  N.  Y.  165. 
v.  Vallette,  21   How.   414,  425 ;   St.         2  Infra,  Rule  X.  §  89. 
Louis,  &c.  R.  R.  Co.  v.  N.  W.  St. 
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to  do  an  unauthorized  act.  Hence  a  corporation  cannot  be 
compelled,  by  a  decree  of  specific  performance,  to  carry  out  a 
contract  the  performance  of  which  would  involve  an  unauthor- 
ized exercise  of  corporate  power.1  And  for  the  same  reason,  a 
contract  of  this  description  will  be  treated  as  voidable  by  either 
party,  while  yet  wholly  unperformed.2 

But,  after  a  contract  made  by  a  corporation  in  excess  of  its 
chartered  powers  has  been  wholly  performed  by  either  party, 
another  question  arises.  To  hold  the  contract  absolutely  void  in 
such  case  would  often  be  productive  of  great  injustice.  If  a 
trading  corporation  should  purchase  property  for  a  purpose  un- 
authorized by  its  charter,  it  would  be  at  least  questionable 
whether  public  policy  really  required  that  the  company  should 
be  at  liberty  to  refuse  paying  for  what  it  had  obtained.  Urgent 
considerations  of  equity  to  those  immediately  concerned  may 
countervail  the  distant  demands  of  a  general  public  policy.3 
Again,  it  would  clearly  be  inequitable  to  allow  innocent  par- 
ties without  notice  to  be  prejudiced  by  an  unlawful  exercise  of 
corporate  power.  It  has  therefore  been  held  universally  that  if 
a  corporation  conveys  property  or  enters  into  a  contract,  in  the 
course  of  a  transaction  which  was  not  authorized  by  its  charter, 
it  will  nevertheless  be  bound  as  against  a  party  acting  in  good 
faith  and  without  notice.4 

The  penalty  of  dissolution  may  always  be  imposed  upon  an 
offending  corporation  by  a  proceeding  of  quo  warranto  or  scire 
facias.  But  it  has  been  stated  by  high  authority  that  "  the  doc- 
trine of  ultra  vires,  when  invoked  for  or  against  a  corporation, 
should  not  be  allowed  to  prevail  when  it  would  defeat  the  ends 
of  justice,  or  work  a  legal  wrong."  6 

§  32.  Acts  prohibited  by  Statute  or  illegal  at  Common  Law.  — 
In  the  preceding  sections  the  legal  effect  of  a  simple  absence  of 
authority  to  act  in  a  corporate  capacity  has  been  considered. 
A  different  question  arises  where  an  act  or  contract  of  a  corpo- 
ration is  in  violation  of  a  statutory  enactment,  or  is  forbidden 
by  the  common  law  without  regard  to  the  fact  that  it  involves 

1  Infra,  Rule  IX.  §  87.  4  Infra,  Rule  VI.  §  62. 

2  Infra,  Rule  VIII.  §  85.  6   Railway    Co.   v.  McCarthy,   96 
8  Infra,  Rule  XII.  §  100.                   TJ.  S.  267,  per  Mr.  Justice  Swayne. 
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an  unauthorized  exercise  of  corporate  power.  The  legal  effect 
of  the  statutory  or  common-law  prohibition  must  be  considered 
in  this  case,  and  not  merely  the  effect  of  a  want  of  authority  to 
act  in  a  corporate  capacity.  It  requires  no  argument  to  show 
that,  by  incorporating  an  association,  the  legislature  does  not 
intend  to  emancipate  it  from  the  general  laws  of  the  land.  An 
act  of  incorporation  is  merely  a  grant  of  the  privilege  of  forming 
a  corporation  and  of  acting  in  a  corporate  capacity.  The  persons 
upon  whom  this  privilege  is  conferred  remain  subject  to  the  gen- 
eral laws,  whether  they  be  acting  singly  or  jointly,  or  in  a  corpo- 
rate capacity. 

Accordingly  it  is  well  settled,  that  the  rules  of  law  govern- 
ing property  and  contract  rights  apply  to  corporations  as  well 
as  to  individuals.  A  corporation  is  bound  by  the  usury  laws 
and  the  Statute  of  Frauds  ;  and  the  validity  of  its  contracts 
depends  upon  the  same  principles  of  the  common  law  which 
govern  the  contracts  of  an  individual.  So  it  is  clear,  that 
persons  acting  in  a  corporate  capacity  have  no  more  right  to 
appropriate  property  belonging  to  others,  or  to  assume  the  right 
of  condemning  land  under  the  power  of  eminent  domain,  unless 
expressly  authorized  to  do  so,  than  persons  not  acting  in  a  corpo- 
rate capacity. 

Contracts  made  in  violation  of  an  express  prohibition  of  the 
charter  of  a  corporation  are  ordinarily  illegal  and  void,  for  a 
charter  is  a  legislative  enactment.1  But  it  is  always  necessary 
to  ascertain  the  intention  of  the  legislature  in  order  to  deter- 
mine the  legal  effect  of  a  provision  in  charter  or  in  any  other 
law.  Thus,  where  a  provision  in  the  charter  of  a  corporation 
is  intended  for  the  benefit  of  the  shareholders,  a  contract 
made  in  violation  of  the  provision  will  not  be  invalid,  if  the 
shareholders  themselves  have  waived  the  objection.  It  has 
also  been  decided,  that  contracts  made  by  a  corporation  with- 
out complying  with  mere  formalities  prescribed  by  its  charter, 
should  not  be  treated  as  void,  unless  this  appear  clearly  to  have 
been  intended  by  the  legislature/ 

Every  act  or  contract  of  a  corporation,  contravening  an  ex- 
press provision  of  its  charter,  necessarily  involves  an  unauthor- 
1  Infra,  §  40.  2  Infra,  \\  45-50. 
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ized  exercise  of  corporate  power ;  for  it  is  evident  that  a  char- 
ter cannot  confer  authority  upon  the  corporators  to  act  in 
a  corporate  capacity  in  violation  of  the  terms  of  the  charter 
itself. 

§  33.  The  Responsibility  of  a  Corporation  for  the  Acts  of  a 
Majority.  —  Every  act  of  an  association,  whether  incorporated 
or  not,  must  necessarily  be  the  act  of  all  the  members  who 
compose  the  association.  A  partnership  act  is  an  act  per- 
formed by  the  partners  jointly;  and  an  act  of  a  corporation 
means  an  act  of  the  corporators  performed  in  a  corporate  capa- 
city ;  but  in  both  cases  every  act  of  the  whole  association  must 
be  the  act  of  all  of  its  members. 

It  is  not  necessary,  however,  that  all  the  members  of  an 
association  shall  personally  join  in  performing  an  act,  in  order 
to  make  it  legally  binding  upon  them  all:  they  may  dele- 
gate authority  to  others  to  bind  them  by  acting  as  agents  on 
their  behalf.  Upon  this  principle,  and  for  obvious  reasons  of 
convenience,  it  has  always  been  a  rule,  applying  both  to  corpora- 
tions and  to  partnerships,  that  every  member  of  such  an  associa- 
tion must  be  held  to  have  impliedly  agreed  that  a  majority  of 
members  shall  have  power  to  bind  him  by  their  vote,  so  long  as 
they  act  within  the  express  or  implied  terms  of  the  charter  or 
partnership  agreement.  From  this  it  follows  as  a  legal  conse- 
quence :  — 

"First.  That  within  the  limits  set  by  the  original  constitu- 
tion of  a  partnership  or  company  the  voice  of  the  majority 
must  prevail 

"  Second.  That  it  is  not  competent  for  any  number  of  part- 
ners or  shareholders,  less  than  all,  to  pass  beyond  those  limits."  1 

The  same  principles  apply  with  full  force  to  corporations. 
"  Incorporated  companies  are  subject  to  the  same  principle 
which  prevails  in  the  community  at  large,  that  the  acts  of  a 
majority,  in  cases  within  their  charter  powers,  are  obligatory  on 
the  minority.  The  general  rule  on  the  subject  is  well  expressed 
by  Ch.  J.  Tilghman :  He  says  :  '  The  fundamental  principle  of 
every  association  for  self-government  is,  that  no  one  shall  be 
bound,  except  with  his  own  consent,  expressed  by  himself  or 
1  1  Lindley  on  Part.  (4th  ed.)  608. 
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his  representatives  ;  but  actual  assent  is  immaterial ;  the  assent 
of  the  majority  being  the  assent  of  all;  and  this  is  not  only 
constructively  true,  but  actually  true ;  for  that  the  will  of  the 
majority  shall  in  all  cases  be  taken  as  the  will  of  the  whole  is 
an  implied,  but  essential,  stipulation  in  all  associations  of  this 
sort.'"1 

For  the  purpose  of  carrying  out  the  corporate  enterprise,  the 
majority  of  stockholders  are  authorized  to  act  as  agent  for  the 
remainder;  and  the  voice  of  the  majority  is  the  voice  of 
the  corporation.  But  in  matters  outside  of  the  corporate  enter- 
prise the  individual  corporators  have  not  authorized  the  ma- 
jority to  act  for  them  ;  and  it  follows  that  in  those  matters 
the  majority  cannot  represent  the  corporation.  The  majority 
are  not  the  corporation  itself,  but  only  its  agent  or  spokes- 
man.2 

§  34.  The  charter  of  a  corporation  serves  a  twofold  purpose. 
It  contains  the  terms  upon  which  the  corporators  have  agreed 
to  associate,  and  therefore  gives  the  measure  of  authority  which 
a  majority  can  exercise ;  and  it  also  fixes  the  limits  within 
which  the  body  of  corporators  can  lawfully  act  in  a  corporate 
capacity.  Any  act  which  is  not  authorized  by  the  charter  is 
therefore  usually,  at  the  same  time,  in  excess  of  the  powers 
delegated  to  the  majority  as  agent  of  the  corporation,  and  also 
in  excess  of  the  corporate  powers  which  the  association  can 
lawfully  exercise.3 

The  distinction  between  the  delegated  authority  of  a  majority 
and  the  corporate  authority  granted  by  law  is  of  much  impor- 
tance, on  account  of  its  bearing  upon  the  legal  validity  of  cor- 
porate acts.  In  the  one  case  the  doctrines  of  the  law  of  agency 
apply,  while  in  the  other  case  the  question  is  as  to  the  legal 
effect  of  a  statutory  or  common-law  prohibition.  In  the  former 
case  the  familiar  rule  applies  that  an  unauthorized  act  of  an  agent 
may  be  ratified ;  in  the  latter  case  it  has  no  application.  Thus, 

1  Per  Mr.  Chief  Justice  Smith  in  9  Bush,  578 ;  Stevens  v.  Rutland,  &c. 

New  Orleans,  &c.  R.  R.  Co.  v.  Harris,  R.  R.  Co.,  29  Vt.  545 ;  infra,  §  354. 
27  Miss.  537 ;  per  Tilghman,  C.  J.,  In         *  Infra,  Rule  II.  §  51. 
re  St.  Mary's  Church,  7  S.  &  R.  517;         8  Infra,  Chapter  III 
Dudley  v.  Kentucky    High    School, 
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if  the  benefits  of  an  authorized  transaction  of  the  majority  were 
received  by  the  corporation  with  the  knowledge  and  consent 
of  the  other  shareholders,  this  is  usually  sufficient  to  show 
acquiescence  or  ratification  on  the  part  of  the  whole  associa- 
tion. But  the  unanimous  consent  of  the  members  of  a  corpora- 
tion cannot  cure  an  objection  arising  out  of  the  absence  of  a 
legal  right  to  act  in  a  corporate  capacity.1 

§  35.  The  powers  of  a  majority  are  fixed  by  the  express  or 
implied  terms  of  the  agreement  by  which  the  corporation  was 
formed  ;  and  as  all  persons  who  deal  with  a  corporation  must  be 
considered  to  have  notice  of  the  contents  of  its  charter,  it  fol- 
lows that  they  must  also  be  considered  to  have  notice  of  the 
extent  of  the  powers  delegated  to  a  majority. 

In  many  cases,  however,  the  authority  of  a  majority  to  do  a 
given  act  depends  upon  the  existence  of  facts  which  cannot  be 
gathered  from  the  charter  itself.  For  example,  the  charter  of  a 
bank  impliedly  authorizes  the  issue  of  notes  in  ordinary  banking 
transactions;  but  it  does  not  authorize  the  issue  of  notes  by 
way  of  gift,  or  for  the  purpose  of  building  a  railroad.  In  this 
case,  a  person  having  notice  that  notes  were  issued  by  vote  of 
the  majority  for  an  unauthorized  purpose  cannot  hold  the  cor- 
poration liable ;  but,  in  accordance  with  a  well-established  rule 
of  the  law  of  agency,  the  fact  that  the  majority  exceeded  their 
powers  in  issuing  the  notes  would  not  be  a  defence  against  a 
bona  fide  purchaser  for  value.  The  effect  of  a  want  of  legal 
right  in  the  corporation  itself,  to  issue  notes  for  a  purpose  not 
authorized  by  its  charter,  depends  upon  an  entirely  different 
principle.2 

§  36.  The  Responsibility  of  a  Corporation  for  the  Acts  of  its 
Agents.  —  There  are  few  acts  which  it  is  practically  possible  for 
a  corporation  aggregate  to  perform  without  the  intervention  of 
agents.  We  have  seen  that  it  is  implied  in  the  formation  of 
every  corporation  that  the  majority  of  stockholders  shall  have 
authority  to  represent  the  whole  body  within  the  scope  of  their 
charter.  Yet  even  the  majority  cannot  conveniently  perform 
the  many  and  various  acts  which  it  is  necessary  that  a  trading 

1  Infra,  §§  75,  77,  79. 

2  See  infra,  Rules  III.,  VI.,  and  XI.  §§  56,  62,  97. 

31 


§  37  THE  LAW  OP  PEIVATE   CORPORATIONS.       [CHAP.  TJ. 

corporation  should  perform  in  its  daily  business  ;  for  a  majority 
can  usually  act  only  in  general  shareholders'  meeting,  by  vote. 
It  is  therefore  implied  in  the  constitution  of  every  trading  cor- 
poration, that  inferior  agents  shall  be  appointed,  who  shall  have 
authority  to  represent  the  body  corporate  in  all  matters  within 
the  scope  of  the  powers  granted  them. 

The  president,  the  directors,  and  other  agents  who  occupy  im- 
portant positions  of  trust  are  usually  elected  by  vote  of  the 
majority  in  shareholders'  meeting,  while  many  of  the  inferior 
agents  receive  their  appointment  through  the  higher  officers. 
All  of  them,  however,  indirectly  derive  their  powers  from  the 
corporation,  that  is,  the  whole  body  of  shareholders,  and.  can 
exercise  no  powers  except  those  which  have  been  granted.  It 
is  obvious  that  no  agent  of  a  corporation  can  have  authority  to 
represent  it  in  any  matter  outside  of  its  charter ;  for  an'  agent 
must  represent  every  shareholder  in  order  to  represent  the  cor- 
poration, and  it  is  only  by  virtue  of  the  charter,  to  which  every 
shareholder  has  given  his  consent,  that  any  agent  can  be  ap- 
pointed by  the  majority  with  authority  to  represent  the  whole 
corporation.  , 

§  37.  Recapitulation.  —  In  the  preceding  sections  it  has  been 
shown  that  the  legal  effect  of  acts  performed  in  the  name  of  a 
corporation,  and  on  its  behalf,  may  depend  upon  the  application 
of  several  entirely  distinct  principles  of  law.  Four  questions 
have  been  distinguished,  which  must  be  considered  in  order  to 
decide  how  far  a  corporation  can  be  held  responsible  for  any 
given  act  performed  on  its  behalf.  It  is  necessary  to  deter- 
mine, — 

First.  Whether  the  act  was  illegal  at  common  law,  or  was 
declared  illegal  by  legislative  enactment. 

Second.  Whether  the  act  was  within  the  authority  conferred 
by  the  charter  upon  a  majority  of  the  shareholders.1 

Third.  Whether  the  act  was  within  the  authority  of  the 
agent  who  performed  it. 

Fourth.  Whether  authority  was  conferred  by  the  legislature 
to  do  the  act  in  a  corporate  capacity. 

1  The  powers  of  a  majority  depend  and  might  properly  be  considered  un- 
wholly  upon  the  principle  of  agency,  der  the  same  head. 
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In  the  following  sections  an  attempt  will  be  made  to  classify 
the  authorities  bearing  upon  these  questions,  and  to  deduce  from 
them  a  series  af  concise  rules. 


PART    II. 

RULES   AND   AUTHORITIES. 

RULE  I.  —  A  contract  or  transfer  of  property  to  which  a  corpo- 
ration is  a  party,  is  absolutely  void,  if  declaredt  void'  by  the  act 
of  incorporation  or  ~by  a  general  law. 

§  38.  Contracts  forbidden  by  a  General  Statute  or  illegal  at 
Common  Law.  —  We  have  seen  that  a  corporation  is  merely  an 
association  of  individuals,  formed  by  permission  of  the  legisla- 
ture and  authorized  to  act  in  a  corporate  capacity.  An  associa- 
tion thus  formed  has  no  greater  privileges  than  are  conferred 
upon  it  by  the  legislature.  In  the  absence  of  an  express  exemp- 
tion, a  corporation  is  governed  by  the  same  rules  of  law  which 
govern  individuals  who  have  not  received  a  charter. 

It  follows,  therefore,  that  a  contract  or  transfer  of  property, 
made  by  a  corporation  in  violation  of  a  general  statute  or  a  prin- 
ciple of  the  common  law,  must  be  held  invalid  (unless  otherwise 
enacted),  if  a  contract  made  by  an  individual  would  be  held  in- 
valid under  similar  circumstances.1 

§  39.  Illustrations.  —  It  would  not  be  within  the  scope  of 
this  treatise,  to  refer  in  detail  to  the  various  classes  of  con- 
tracts which  are  invalid  upon  common-law  principles,  or  by 
the  operation  of  general  statutes  applicable  to  individuals  as 
well  as  to  corporations.  Only  a  few  ,of  those  cases  will  be 
referred  to,  which  are  peculiarly  applicable  to  corporations. 

A  franchise  or  privilege  cannot,  in  the  nature  of  things,  be 
transferred  or  delegated  without  the  consent  of  the  authority 

1  See  supra,  §  32;  infra,  §  457;  Farmers',  &c.  Bank  ».  Harrison,  57  Mo.  503. 
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which  granted  it.  Hence  an  attempt  on  the  part  of  a  corpora- 
tion to  sell  or  lease  its  franchises  without  the  sanction  of  the 
government  is  wholly  ineffective,  and  constitutes  no  considera- 
tion for  a  promise.1 

Certain  companies,  like  railroad  corporations,  have  public 
duties  to  perform.  Any  act  on  their  part  tending  to  incapacitate 
them  for  the  performance  of  these  duties,  is  forbidden,  upon 
grounds  of  public  policy,  and  therefore  illegal.  For  this  reason 
it  has  been  held  that  a  sale  or  lease  by  a  railroad  company  of 
all  of  its  property  is  void.  It  is  a  violation  of  a  positive  duty 
which  the  company  owes  to  the  State.2  So  a  contract  not  to 
operate  a  railroad  required  for  the  public  use  is  illegal,  and  can- 
not be  enforced.8 

It  has  been  held  that  a  contract  between  two  rival  railroad 
companies,  to  prevent  competition  between  them,  is  invalid  be- 
cause contrary  to  public  policy.4  So  a  contract  by  a  railroad 
company  to  give  a  preference  to  particular  shippers  is  in  viola- 
tion of  the  duties -which  the  company  owes  to  the  public  gen- 
erally.5 

§  40.  Contracts  prohibited  by  the  Charter  of  a  Corporation.  — 
A  contract  expressly  prohibited  by  statute  cannot,  as  a  rule,  be 
enforced.  However,  the  intention  of  the  legislature  is  control- 
ling, and  a  contract  will  not  be  treated  as  void  on  account  of  a 
provision  in  a  statute,  unless  this  be  necessary  in  order  to  give 
effect  to  the  law  according  to  its  meaning.6 

The  same  rule  applies  where  a  contract  is  in  violation  of  a 
provision  contained  in  the  charter  of  a  corporation.  A  charter 
is  a  legislative  enactment ;  and  if  it  appear  that  the  legislature 
intended  that  a  contract  made  by  a  corporation  in  violation  of 
its  charter  should  be  null  and  void,  the  courts  must  so  hold.7 

1  Infra,   §   537.     See  Thomas  v.    Co.  v.  New  York,  &c.  R.  R.  Co.,  3 
Railroad  Co.,   101    U.   S.   71;   Me-    Robt.  416. 

Gregor  v.  Dover  &  Deal  Ry.  Co.,  18         6  Infra,  §  497 ;  Messenger  v.  Penn- 

Q.  B.  618.  sylvania  R.  R.  Co.,  36  N.  J.  L.  413. 

2  Thomas    ».   Railroad   Co.,   101         6  See   Pangborn  v.  Westlake,   36 
U.  S.  71 ;  and  see  infra,  \  490.  Iowa,   546  ;    Harris   v.   Runnels,   12 

8  Infra,  §  486 ;  State  v.  Hartford,    How.  79. 

&c.  R.  R,  Co.,  29  Conn.  537.  'Bank  of  U.  S.  v.  Owens,  2  Pet. 

*  Infra,  §  495  ;  Hartford,  &c.  R,  R.    527;  Hitchcock  v.  Galveston,  96  U.  S. 
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But  it  is  in  every  case  a.  question  of  intention ;  a  provision  in  a 
charter  will  not  render  a  contract  illegal  and  void,  unless  the 
legislature  intended  it  should  have  that  result.1 

§  41.  Illustrations.  —  If  the  charter  of  a  bank  prohibits  it 
from  charging  interest  in  excess  of  a  certain  rate,  a  contract 
made  in  violation  of  this  provision  will  be  held  illegal  and 
void,  in  analogy  with  the  usury  laws  applying  to  contracts 
between  individuals.2  But  if  the  usury  laws  governing  indi- 
viduals do  not  render  their  usurious  contracts  absolutely  void, 
this  effect  will  not  be  attributed  to  a  clause  in  a  charter  limiting 
the  amount  of  interest  to  be  charged  by  the  corporation  formed 
under  it.3  A  provision  in  a  charter  or  general  law  restraining  a 
corporation  from  paying  interest  in  excess  of  a  certain  rate  would 
probably  in  no  case  be  held  to  render  a  contract  for  interest  in 
excess  of  the  rate  authorized  wholly  void  aud  illegal;  for  the 
object  of  a  provision  of  this  nature  must  evidently  be  the  gov- 
ernment of  the  corporation  and  the  protection  of  its  shareholders, 
not  the  protection  of  the  public  as  in  case  of  usury  laws.4 

It  has  been  held  that  a  note  or  bill  of  exchange,  issued  in  vio- 
lation of  a  general  law  which  enacted  that  no  banking  corpora- 
tion shall  issue  or  put  in  circulation  any  bill  or  note  unless  the 
same  shall  be  payable  on  demand  and  without  interest,  must  be 

351 ;  Hitchcock  v.  U.  S.  Bank,  7  Ala.  ing  Co.  v.  Clark,  13  Ohio,  1 ;  Orr  v. 
N.  s.  386,  434;  Ohio  Life  Ins.  Co.  v.  Lacey,  2  Dougl.  (Mich.)  230;  Hitch- 
Merchants'  Ins.  Co.,  11  Humph.  1,  cock  v.  United  States  Bank,  7  Ala. 
11,  24 ;  State  Board  v.  Citizens'  Ry.  ».  s.  386,  434. 

Co.,  47  Ind.  411 ;   Walter  A.  Wood         8  Philadelphia  Loan  Co.  v.  Towner, 

Machine  Co.  v.  Caldwell,  54  Ind.  271 ;  13  Conn.  249 ;    Commercial  Bank  v. 

Philadelphia  Loan  Co.  v.  Towner,  13  Nolan,  7  How.  (Miss.)  508  ;  Planters' 

Conn.  249 ;  Rutland,  &c.  R.  R.  Co.  v.  Bank  v.  Sharp,  12  Miss.  75  ;  Grand 

Proctor,  29  Vt.  93,  96 ;   Crocker  v.  Gulf  Bank  v.  Archer,  16  Miss.  151 ; 

Whiting,  71  N.  Y.  161,  170;  Martin  Perkins   v.  Watkins,    58   Tenn.  173; 

v.  Zellerbach,  38  Cal.  300,  309 ;  Whit-  Farmers',  &c.   Bank  v.  Harrison,   57 

ney  v.  Peay,  24  Ark.  22 ;  Taylor  v.  Mo.  503.     See  also  Fleckner  v.  Bank 

Chichester,    &c.   Ry.    Co.,   L.    R.    2  of  U.    S.,    8   Wheat.    338;   National 

Exch.  379,  per  Blackburn,  J. ;  In  re  Bank  v. '  Matthews,   98   U.   S.   627 ; 

Cork,  &c.  Ry.  Co.,  L.  R.  4  Ch.  748,  Quinsigamond  Bank  v.  Hobbs,  11  Gray, 

759;  and  see  cases  infra,  §§  41-44.  250;  Rock  River  Bank  v.  Sherwood, 

1  Infra,  \\  45-50.  10  Wis.  230;  Tanners'  Bank  v.  Hale, 

2  Bank  of  U.  S.  v.  Owens,  2  Pet.  59  N.  Y.  53. 
527,    538  ;    Bank    of    Chillicothe    v.         *  Infra,  §  47- 
Svrayne,  8  Ohio,  257 ;  Miami  Export- 
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treated  as  illegal  and  void.1  And  by  the  general  laws  of  New 
York,  all  banking  contracts  made  by  incorporated  companies, 
without  proper  authority,  are  rendered  wholly  invalid.2 

§  42.  The  Effect  of  a  General  Prohibition  against  the  Unauthor- 
ized Exercise  of  Corporate  Power.  —  The  effect  of  a  statutory 
provision,  prohibiting  a  corporation  from  exercising  any  powers 
except  those  granted  to  it,  is  not  settled  by  the  authorities. 

A  provision  of  this  description  would  seem  to  be  intended  by 
the  legislature  merely  as  a  re-enactment  of  the  general  common- 
law  rule  against  any  unauthorized  exercise  of  corporate  power. 
There  are  strong  reasons  for  holding  that  the  legislature  did  not 
intend  that  contracts  made  by  a  corporation  should  be  treated 
as  wholly  null  and  void,  merely  because  they  were  in  excess  of 
the  chartered  powers  of  the  company.  A  statutory  prohibition 
against  every  unauthorized  exercise  of  corporate  power  would 
apply  with  equal  force  to  every  contract  made  by  a  corporation 
without  proper  authority ;  and  if  its  effect  were  to  render  any 
particular  contract  absolutely  void,  in  legal  contemplation,  the 
same  result  would  follow  in  every  other  case.  The  slightest 
informality  would  thus  become  fatal  to  the  validity  of  a  contract, 
and  it  would  be  almost  impossible  to  deal  with  a  corporation 
with  any  degree  of  safety. 

It  seems  reasonable  to  suppose  that  the  courts  would  in  no 
case  declare  a  contract  void,  on  account  of  a  prohibition  of  this 
description,  as  against  a  person  who  acted  in  good  faith  and  with- 
out notice  of  the  violation  of  the  charter.3 

§  43.  The  Authorities.  —  The  New  York  Revised  Statutes  pro- 
vide that,  "  In  addition  to  the  powers  enumerated  .  .  .  and  to 
those  expressly  given  in  its  charter,  or  in  the  act  under  which 

1  Leavitt  v.  Palmer,  3   N.  Y.  19,  449.     Compare  Oneida  Bank  v.  On- 

5   Barb.  9;   Tracey  v.  Tallmage,  14  tario  Bank,  21  N.  Y.  490. 
N.  Y.  162 ;  Talmage  v.  Pell,  7  ~N.  Y.         2  New  York  Trust  Co.  v.  Helmer, 

328 ;  Weed  v.  Snow,  3  McLean,  265  ;  12  Hun,  35,  77  N.  Y.  64.     See  Pratt 

Hayden  v.  Davis,   3   McLean,   276 ;  v.  Eaton,  18  Hun,  293 ;  Bank  of  Chil- 

Root  v.  Wallace,  4  McLean,  8 ;  Davis  licotbe  v.  Dodge,  8  Barb.  233 ;  Ne.w 

v.  Bank,  4  McLean,  387.     See  also  York  Fire  Ins.  Co.  v.  Ely,  5  Conn. 

Marion  Savings  Bank  v.  Dunkin,  54  560,  573. 
Ala.  471;  Brown  v.  Killian,  11  Ind.         8  See  infra,  §§  50,  71-73;  Bank 

of  Cbillicotiie  v.  Dodge,  8  Barb.  233. 
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it  shall  be  incorporated,  no  corporation  shall  possess  or  exercise 
any  corporate  powers  except  such  as  shall  be  necessary  to  the 
exercise  of  the  powers  so  enumerated  and  given."1  It  has 
never  been  considered  that  this  provision  rendered  unauthor- 
ized contracts  made  by  a  corporation  illegal  and  void.2 

On  the  other  hand,  the  Supreme  Court  of  New  Jersey  held 
that  a  contract  in  violation  of  a  statute  almost  identical  in  terms 
with  the  statute  of  New  York  was  wholly  void.  Bedle,  J.,  said : 
"  It  is  sufficient  that  the  terms  of  this  enactment  are  plain  and 
its  meaning  cannot  be  misunderstood,  and  that  when  a  corpora- 
tion exercises  powers  outside  of  those  permitted  by  that  section, 
its  action  is  obnoxious  to  the  charge  that  there  is  not  only  a  want 
of  authority,  but  that  it  is  against  an  express  enactment.  .  .  . 
The  legislature  has .  a  policy  in  this  matter.  -  It  is  clearly  de- 
fined ;  and  that  third  section  must  be  taken  as  a  prohibition  of 
any  acts  not  within  the  scope  of  the  powers  permitted.  Con- 
tracts in  contravention  of  it  are  against  the  declared  policy  of  the 
State,  and  must  be  held  to  be  illegal  and  of  no  binding  obliga- 
tion."3 

In  Ashbury  Eailway  Carriage,  &c.  Co.  v.  Eiche,4  the  House  of 
Lords  decided  that  a  statutory  provision,  that  "but  save  as 
aforesaid,  and  save  as  hereinafter  provided  in  the  case  of  a  change 
of  name,  no  alteration  shall  be  made  by  any  company  in»the  con- 
ditions contained  in  its  memorandum  of  association,"  rendered  a 
contract  made  by  the  company,  outside  of  its  original  purposes, 
absolutely  null  and  void.  The  Lord  Chancellor,  Lord  Cairns, 
said  :  "  In  iny  opinion,  beyond  all  doubt,  on  the  true  construction 
of  the  statute  of  1862,  creating  this  corporation,  it  appears  that 
it  was  the  intention  of  the  legislature,  not  implied,  but  actu- 
ally expressed,  that  the  corporation  should  not  enter,  having 
regard  to  its  memorandum  of  association,  into  a  contract  of  this 
description.  If  so,  according  to  the  words  of  Mr.  Justice 
Blackburn,  every  court,  whether  of  law  or  of  equity,  is  bound 

1  1  R.  S.  600,  §  3.  8  Morris,  &c.  R.  R.  Co.  v.  Sussex 

2  See  Moss  v.  Averill,  10  N.  Y.    R.  R,  Co.,  20  N.  J.  Eq.  542,  562, 
460;   Whitney  Arms  Co.  v.  Barlow,     564. 

63  N.  Y.  62.    See  also  Whitney  v.         4  L.  R.  7  H.  L.  653. 
Wyman,  101  U.  S.  392,  396. 
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to  treat  that  contract,  entered  into  contrary  to  the  enactment, 
I  will  not  say  illegal,  but  as  extra  vires,  and  wholly  null  and 
void,  and  to  hold  also  that  a  contract  wholly  void  cannot  be 
ratified."1 

§  44.  Statutes  regulating  Foreign  Corporations.  —  In  many  of 
the  States  foreign  corporations  are  prohibited  by  statute  from 
carrying  on  business  until  certain  prescribed  conditions  have 
been  complied  with. 

Thus,  in  the  State  of  Illinois  it  is  enacted  "  that  it  shall  not 
be  lawful  for  any  agent  or  agents  of  any  insurance  company, 
incorporated  by  any  other  State  than  the  State  of  Illinois,  directly 
or  indirectly  to  take  risks  or  transact  any  business  of  insurance 
in  this  State  without  first  producing  a  certificate  of  authority 
from  the  auditor  of  state,"  &c.2  The  Supreme  Court  held  that 
a  promissory  note  given  to  an  insurance  company  which  had  not 
complied  with  the  statute  was  void,  and  could  not  be  enforced, 
although  a  penalty  was  imposed  for  the  violation  of  the  law. 
Mr.  Justice  Walker  said :  "  When  the  legislature  prohibits  an 
act,  or  declares  that  it  shall  not  be  lawful  to  perform  it,  every 
rule  of  interpretation  must  say  that  the  legislature  intended  to 
interpose  its  power  to  prevent  the  act,  and,  as  one  of  the  means 
of  its  prevention,  that  the  courts  shall  hold  it  void.  This  is  as 
manifest  as  if  the  statute  had  declared  that  it  should  be  void. 
To  hold  otherwise  would  be  to  give  the  person,  or  corporation,  or 
individual,  the  same  rights  in  enforcing  prohibited  contracts,  as 
the  good  citizen  who  respects  and  conforms  to  the  law.  To 
permit  such  contracts  to  be  enforced,  if  not  offering  a  premium 
to  violate  the  law,  certainly  withdraws  a  large  portion  of  the  fear 
that  deters  men  from  defying  the  law.  To  do  so  places  the  per- 

1  L.  R.  7  H.  L.  653,  page  673.  ration  in  violation  of  an  act  of  Parlia- 

Compare  the  judgments  of  the  dissent-  ment  was   enforced.      Bramwell,   B., 

ing  judges  in  the  Court  of  Exchequer  said:    "In  the  present  case,  I  think 

and  the   Exchequer   Chamber.      See  '  it  shall  not  be  lawful '  means  that 

also  Taylor  v.  Chichester,  &c.  Ry.  Co.,  the  corporation  may  not  do  such  and 

L.  R,.  2  Exch.  356,  L.  R.  4  H.  L.  such  a  thing,  and  that,  as  regards  third 

628.  parties,  if  they  choose  to  do  it,  the 

In  Payne  v.  Mayor  of  Brecon,  27  contract  is  not  unlawful." 
L.   J.   Exch.   495,   a  covenant  in  a         2  Act  of  Feb.  14,  1855 ;  Scates's 

mortgage  made  by  a  municipal  corpo-  Comp.  sec.  1,  p.  596. 
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son  who  violates  the  law  on  an  equal  footing  with  those  who 
strictly  observe  its  requirements.  That  this  contract  is  abso- 
lutely void  as  to  appellee  we  entertain  no  doubt." l 

However,  where  an  act  of  the  legislature  merely  prohibits 
foreign  corporations  from  doing  business  in  the  State  unless  cer- 
tain formalities  have  been  complied  with,  and  imposes  a  penalty, 
but  does  not  expressly  declare  that  contracts  made  in  violation 
of  the  statute  shall  be  unlawful,  a  contract  made  without  the 
proper  authority  will  not  be  treated  as  wholly  invalid.2 

§  45.  The  Legal  Effect  of  Provisions  contained  in  the  Charter 
of  a  Corporation.  —  The  intention  of  the  legislature  must  always 
be  sought  after,  in  deciding  upon  the  legal  effect  of  words  con- 
tained in  a  law  or  charter ;  and,  unless  it  appear  affirmatively 
that  the  legislature  intended  to  render  a  forbidden  act  or  con- 
tract absolutely  void  in  legal  contemplation,  it  will  not  be  so 
held.3  But  the  transaction,  in  such  case,  remains  open  to  the 
objections,  firstly,  that  it  is  outside  of  the  authority  of  a  majority 
of  the  stockholders,  because  not  within  the  charter  agreement ; 


1  Cincinnati  Mut.  Ass.  Co.  v,  Ros- 
enthal,  55  111.  85,  91.  To  similar  effect 
see  Rising  Sun  Ins.  Co.  v.  Slaughter, 
20  Ind.  520;  Farmers',  &c.  Ins.  Co. 
v.  Harrah,  47  Ind.  236;  Hoffman  v. 
Banks,  41  Ind.  1 ;  Union  Cent.  L.  Ins. 
Co.  v.  Thomas,  46  Ind.  44 ;  Lamb  v. 
Lamb,  13  Nat.  B.  Reg.  17 ;  ^Etna  Ins. 
Co.  v.  Harvey,  11  Wis.  394 ;  Williams 
v.  Cheney,  3  Gray,  215,  222 ;  Jones  u. 
Smith,  3  Gray,  500 ;  Roche  v.  Ladd, 
1  Allen,  441.  Compare  National  Mut. 
Fire  Ins.  Co.  v.  Pursell,  10  Allen,  232 ; 
United  States  L.  Ins.  Co.  v.  Adams, 
7  Biss.  30 ;  Payson  v.  Withers,  5  Biss. 
269 ;  Charter  Oak  L.  Ins.  Co.  v.  Saw- 
yer, 44  Wis.  387;  American  Ins.  Co. 
v.  Cutler,  36  Mich.  261;  New  England 
Tire,  &c.  Ins.  Co.  v.  Robinson,  25 
Ind.  536;  Walter  A.  Wood,  &c.  Co. 
v.  Caldwell,  54  Ind.  271, 276  ;  Eureka 
Ins.  Co.  v.  Parks,  1  Cinn.  Sup.  Ct. 
574 ;  Barney  v.  Daniels,  32  Ind.  19. 

4  Walter  A.  Wood,  &c.  Co.  v.  Cald- 


well, 54  Ind.  270,  275  ;  Domestic  Sew- 
ing Mach.  Co.  v.  Hatfield,  58  Ind.  187 ; 
Northwestern  Life  Ins.  Co.  v.  Over- 
holt,  4  Dill.  287;  Columbus  Ins.  Co.  v. 
Walsh,  18  Mo.  229  ;  Clarke  v.  Middle- 
ton,  19  Mo.  53.  Compare  Brooklyn  Life 
Ins.  Co.  v.  Bledsoe,  52  Ala.  538,  551. 

The  statutes  of  Oregon  provide  that 
"  a  foreign  insurance  company,  before 
transacting  business  in  the  State,  must 
duly  execute  and  acknowledge  a  power 
of  attorney,"  &c.  It  has  been  held 
that  a  contract  made  in  violation  of 
this  provision  is  wholly  void  in  legal 
contemplation.  See  In  re  Com  stock, 
3  Sawy.  218  ;  Oregon  Investment  Co. 
v.  Rathburn,  10  Ch.  Leg.  News,  58 ; 
Bank  of  British  Columbia  v.  Page,  6 
Oreg.  431.  See  also  New  Hope,  &c. 
Co.  v.  Poughkeepsie,  25  Wend.  648  ; 
American  L.  Ins.  Co.  v.  Dobbin,  Hill 
&  Denio's  Supp.  252. 

8  National  Bank  ».  Matthews,  98 
U.  S.  627. 

39 


§  46  THE  LAW  OF  PBIVATE  CORPORATIONS.       [CHAP.  H. 

and,  secondly,  that  it  involves  an  unauthorized  exercise  of  corpo- 
rate power. 

In  many  of  the  cases  in  which  a  contract  of  a  corporation 
was  held  to  be  invalid  because  in  violation  of  the  charter,  it  is 
therefore  impossible  to  distinguish  the  exact  ground  upon  which 
the  decision  rests  ;  for  the  contract  may  have  been  held  invalid 
for  either  of  the  two  reasons  above  mentioned,  as  well  as  upon 
the  ground  that  it  was  declared  void  by  the  legislature.  In 
every  case,  however,  where  a  contract  of  a  corporation  was 
allowed  to  stand,  although  in  contravention  of  the  charter,  it  is 
safe  to  conclude  that  the  charter  did  not  declare  the  contract 
illegal  and  void.  An  illegal  and  void  contract  cannot  be  made 
valid  by  the  acquiescence  or  ratification  of  every  member  of  the 
corporation.1 

§  46.  Regulations  for  the  Protection  of  the  Shareholders.  — 
The  charter  of  a  corporation  is  an  act  of  the  legislature,  and 
at  the  same  time  is  the  constitution  of  the  association,  like  the 
articles  of  a  copartnership.  Whenever  a  provision  in  a  charter 
appears  to  have  been  intended  for  the  benefit  of  the  corpora- 
tors, rather  than  for  the  protection  of  the  community  at  large, 
it  will  be  held  that  it  was  inserted  as  part  of  the  constitution 
of  the  company,  but  not  as  an  imperative  prohibition  of  the  law. 
And,  in  such  case,  a  contract  made  in  violation  of  the  provision 
is  ultra  vires  merely  in  the  sense  that  it  is  in  excess  of  the 
corporate  authority,  and  also  of  the  authority  delegated  to  the 
majority.  But  it  is  not  necessarily  void  on  that  account;  if 
executed  and  ratified  by  the  corporation,  it  will  be  upheld.2 

Acc6rdingly,  it  was  held  in  Hazlehurst  v.  Savannah,  &c. 
R  E.  Co.,3  that  a  provision  in  a  charter  fixing  the  number  of 
shares  to  be  issued  by  tjie  corporation,  and  the  qualification  of 
the  directors,  was  "  a  regulation  looking  to  the  internal  manage- 
ment of  the  affairs  of  the  company,  to  the  rights  of  the  stock- 
holders among  each  other.  .  .  .  These  things  are,  even  if  they 
be  provided  for  in  the  charter,  mere  contracts  among  the  stock- 

1  In  re  Comstock,  3   Sawy.  218 ;         2  See  infra,  Rules  VII.  and  XII. 
Ashbury  Ry.,  &c.  Co.  ».  Riche,  L.  R.          »  43  Ga.  13. 
7  H.  L.  653,  673  ;  Barton  v.  Plank 
Road  Co.,  17  Barb.  397 ;  infra,  §  75. 
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holders  for  the  regulation  of  their  rights  as  to  each  other ;  they 
are  contracts,  too,  which  any  one  stockholder  has  a  right  to  in- 
sist upon,  even  against  every  other.  But  if  there  be  a  dealing 
with  third  persons,  in  which  the  stockholders  acquiesce,  or  which 
they  confirm,  they  cannot  plead,  when  called  on  to  comply  with 
their  contract,  that  it  was  ultra  vires."  l 

In  Ayres  v.  South  Australian  Banking  Co.,2  it  was  decided  that 
a  clause  in  the  charter  of  a  bank,  providing  that  it  should  not 
be  lawful  for  the  bank  to  make  advances  on  merchandise,  would 
not  invalidate  a  transfer  of  property  made  to  the  corporation  in 
violation  of  this  provision.  Lord  Justice  Mellish,  delivering  the 
opinion  of  the  Lords  of  the  Privy  Council,  said :  "  Their  Lord- 
ships are  of  opinion  that,  whatever  other  effect  the  violation  of 
such  a  condition  may  have,  it  has  not  the  effect  of  preventing 
the  property  in  the  goods  passing,  or  of  preventing  an  action  of 
trover  being  maintained  if  there  is  a  wrongful  conversion." 

A  similar  case  was  discussed  in  National  Bank  v.  Matthews ; 3 
and  the  Supreme  Court  of  the  United  States  intimated  an  opinion 
that,  although  a  loan  made  by  a  national  bank  on  real-estate 
security  was  expressly  prohibited  by  law,  this  would  not  render 
the  security  void.  Mr.  Justice  Swayne  said :  "  The  object  of  the 
restrictions  was  obviously  threefold.  It  was  to  keep  the  capital 
of  the  banks  flowing  in  the  daily  channels  of  commerce,  to  deter 
them  from  embarking  in  hazardous  real-estate  speculations,  and 
to  prevent  the  accumulation  of  large  masses  of  such  property  in 
their  hands  to  be  held,  as  it  were,  in  mortmain.  The  intent, 
not  the  letter,  of  the  statute  constitutes  the  law." 

In  Phosphate  of  Lime  Co.  v.  Green,4  a  purchase  by  a  limited 
company  of  a  number  of  its  own  shares  was  held  binding, 
although  the  articles  of  the  company  expressly  provided  that  it 
should  not,  under  any  circumstances,  purchase  its  own  shares. 

1  Hazlehurst  v.  Savannah,  &c.  R.  R.  329 ;  Fridley  v.  Bowen,  87  111.  151 ; 
Co.,  43  Ga.  13,  56,  per  McCay,  J.  Towler  v.    Scully,   72   Pa.   St.   456; 
Compare  Pemigewassett  Bank  v.  Rx)g-  Crocker  v.  Whitney,  71   N.  Y.  161 ; 
ers,  18  N.  H.  255.  Kansas  Valley  Nat.  Bank  v.  Roswell, 

2  L.  R.  3  P.  C.  548,  559.  2  Dill.  371. 

8  98  TJ.  S.  621 ;  Thornton  t>.  Nat.         4  L.  R.  7  C.  P.  43.     As  to  this  case 
Exchange  Bank,   71  Mo.  221.     See,    see  further,  infra,  §  77. 
however,  Matthews  v.  Skiuker,  62  Mo. 
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§  47.  Further  Illustrations.  —  The  National  Banking  Act  pro- 
vides that  the  total  liabilities  of  a  bank  formed  under  the  act 
"  shall  at  no  time  exceed  one-tenth  part  of  the  amount  of  the 
capital  stock  of  such  association  actually  paid  in."  It  has 
been  decided  by  the  Supreme  Court  of  the  United  States 
that  a  loan  made  in  violation  of  this  provision  is  not  wholly 
void ;  and  that  a  person  having  borrowed  an  amount  exceeding 
one-tenth  of  the  capital  paid  in,  cannot  set  up  the  illegality  of 
the  transaction  as  a  defence  to  a  suit  brought  by  the  bank  for 
the  money  loaned.1 

So  a  loan,  made  by  a  corporation  upon  a  security  forbidden 
by  its  charter,  has  been  held  to  be  enforceable  against  the 
borrower.2 

It  seems  to  be  a  general  rule  that  a  transfer  of  property  to  or 
from  a  corporation  will  not  be  held  to  be  absolutely  void,  unless 
the  legislature  has  plainly  so  declared.  Very  inconvenient  con- 
sequences would  follow  from  a  contrary  doctrine.  If  a  transfer 
were  absolutely  void,  so  that  no  title  would  pass,  the  transferee 
would  be  unable  to  confer  title  upon  third  persons,  and  even 
lonafide  purchasers  would  not  be  protected.3 

Accordingly,  it  has  been  held  that  a  clause  in  a  charter,  pro- 
viding that  the  corporation  may  lawfully  hold  lands  to  a  certain 
amount  and  no  more,  does  not  affect  the  title  of  the  company  to 
land  held  in  excess  of  the  authorized  amount.4  But  a  purchase 
of  property  by  a  corporation  in  violation  of  its  charter  involves 

1  Gold   Mining    Co.    v.    National  568 ;  Little  v.  O'Brien,  9  Mass.  423 ; 

Bank,  96  U.  S.  640 ;  National  Bank  and  see  supra,  §  46. 
v.  Case,  99  U.  S.  633.     See  also  Union         *  Ayres  v.  South  Australian  B.  Co., 

Gold  Mining  Co.  v.  Rocky  Mt.  Nat.  L.  R.  3  P.  C.  548,  559,  per  Hellish, 

Bank,  1  Col.  531 ;  O'Hare  v.  Second  L.  J. ;  National  Bank  v.  Matthews, 

Nat.  Bank,  77  Pa.  St.  96  ;  Ely  v.  Sec-  98  U.  S.  627;  Shewalter  v.  Pirner,  55 

ond  Nat.  Bank,  79  Pa.  St.  453 ;  Allen  Mo.  233 ;  Edwards  v.  Fairbanks,  27 

v.  First  Nat.  Bank,  23  Ohio  St.  97;  La.  Ann.  450;  Elwell  ».  Dodge,  33 

Stewart  v.   National   Bank,    2   Abb.  Barb.  336 ;  and  see  cases  infra,  §  §  116- 

(U.  S.)  424;  Shoemaker  v.  National  118,  157-162;   but  compare  Russell 

Bank,  2  Abb.  (U.  S.)  416 ;  Elder  v.  v.  Topping,  5  McLean,  194. 
First  Nat.  Bank,  12  Kans.  238.     Com-         *  The  Banks  v.  Poiteaux,  3  Rand, 

pare  Germantown  Ins.  Co.  v.  Dhein,  43  136 ;  Leazure  v.  Hillegas,  7  S.  &  R. 

Wis.  420;  Penn  v.  Norman  (Sup.  Ct.  318;  Goundie  t».  Northampton,  7  Barr, 

IU.,June,1881),13Ch.Leg.News,383.  240;  Watts's  Appeal,  64  Pa.  St.  186; 

3  Mott  v.  U.  S.  Trust  Co.,  19  Barb.  De  Camp  v.  Dobbins,  29  N.  J.  Eq.  36. 
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an  unauthorized  exercise  of  corporate  power,  and  may  be  a 
ground  for  dissolving  the  corporation. 

Under  the  ISTew  York  law  relating  to  devises  of  real  estate  to 
corporations,  it  has  been  held  that  devises  within  the  prohibition 
of  the  law  are  null  and  void,  and  that  the  legislature  cannot  by 
subsequent  enactment  validate  a  void  devise,  and  disinherit  the 
heir.1 

§  48.  Formalities  prescribed  by  Charter.  —  It  is  a  rule  of  con- 
struction that  a  provision  in  a  charter  requiring  certain  formali- 
ties to  be  observed  in  the  corporate  transactions  will  not  be  held 
to  have  the  force  of  an  imperative  law,  unless  this  appear 
clearly  to  have  been  intended  by  the  legislature.  A  provision 
of  this  description  is  merely  a  direction  for  the  management  of 
the  corporate  affairs,  imposed  for  the  benefit  of  the  corporators, 
and  capable  of  being  waived  by  their  unanimous  consent. 

Thus,  a  provision  in  a  law  or  charter  requiring  a  vote  of  the 
stockholders  of  a  corporation  to  be  taken  in  a  particular  form, 
before  the  corporation  shall  be  authorized  to  enter  into  certain 
engagements,  renders  such  engagements  if  entered  into  without 
the  prescribed  formalities,  objectionable  by  reason  of  Eules  II. 
and  V.2  These  rules,  however,  involve  merely  principles  of  the 
law  of  agency,  and  their  effect  may  be  cured  by  the  ratification 
of  the  shareholders.3  If,  then,  the  shareholders  unanimously  ac- 
quiesce in  a  disregard  of  such  a  provision  placed  in  the  charter 
for  their  benefit,  the  company  cannot  escape  responsibility  for 
the  acts  of  its  agents,  upon  the  ground  that  they  have  failed 
to  comply  with  the  prescribed  forms. 

Accordingly,  it  has  been  held  that  a  corporation,  whose  charter 
requires  its  contracts  to  be  executed  in  a  certain  form,  may  by 
its  acquiescence  become  liable  upon  contracts  made  by  its  agents 
in  another  form.4  If  the  charter  requires  the  assent  of  the 

1  White  v.  Howard,  46  N.  Y.  165  ;    gore  v.  Bulkley,  14  Conn.  362  ;  Bates 
and  see  infra,  \\  161,  162.  v.  Bank  of  Alabama,  2  Ala.  N.  s.  451, 

2  Infra,  §§  51,  58.  462-465 ;  Bond  v.  Central  Bank,  2  Ga. 
8  Infra,  Rule  VII.  §  74.  92  ;   White  v.  Bank   of  St   Paul,  4 
4  This  was  held  to  be  undoubted    Minn.  385 ;  Bank  v.  Cresson,  12  S.  & 

law  in  Bulkley  v.  Derby  Fishing  Co.,  R.  306 ;  infra,  §  83.  Compare  Head 
2  Conu.  252  (see  opinions  of  Hosmer  v.  Providence  Ins.  Co.,  2  Cranch, 
and  Gould,  JJ.,  pages  256,  257)  ;  Kil-  127. 
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shareholders,  by  resolution  or  otherwise,  their  acquiescence  in 
a  contract  made  without  obtaining  a  resolution  will  cure  the 
defect.1 

In  Wood  v.  Coosa,  &c.  R  E.  Co.,2  an  action  was  brought  upon 
a  subscription  to  shares  in  a  railroad  company  whose  charter 
provided  that  "no  subscription  shall  be  received  and  allowed, 
unless  there  shall  be  paid  to  the  commissioners,  at  the  time 
of  the  subscription,  the  sum  of  five  dollars  on  each  share  sub- 
scribed." The  Supreme  Court  of  Georgia  held  that  the  action 
could  not  be  maintained,  because  the  required  deposit  had  not 
been  paid.  Lyon,  J.,  said :  "  Can  a  contract  be  enforced  in  a 
court  of  justice,  which  was  made  in  violation  of  an  act  of  as- 
sembly ?  It  is  not  the  first  time  this  question  has  been  asked 
in  this  court,  and  it  has  received  but  one  answer, — 'The  contract 
cannot  be  enforced.'  I  consider  the  contract  in  this  case  as  void 
ab  initio."  In  many  of  the  States  a  different  construction  has 
been  placed  upon  similar  provisions  contained  in  general  incor- 
poration laws  or  special  charters.3  And  it  is  presumed  that  in 
every  case  in  which  a  subscriber  has  acted  as  a  shareholder  he 
may  be  compelled  to  contribute  his  proportion  of  the  company's 
capital.4 

§  49.  The  same  reasons  apply  where  formalities  in  the  man- 
agement of  the  internal  affairs  of  a  corporation  are  prescribed  by 
its  charter.  Thus,  in  Bank  of  the  United  States  v.  Dandridge,5 
it  was  held  that  where  a  person  had  been  appointed  cashier  of 
a  bank,  and  had  in  fact  acted  as  cashier,  the  sureties  upon  his 
official  bond  were  liable,  although  the  bond  had  not  been  ap- 
proved in  the  manner  prescribed  by  the  charter.  So,  if  the 
directors  of  a  bank  fail  to  comply  with  a  provision  of  its  charter, 
requiring  them  to  proceed  at  once  to  protest  a  dishonored  note, 
and  to  enforce  the  security,  this  will  not  discharge  the  principal 
debtor;  for  that  was  not  the  object  of  the  provision.6 

1  Zabriskie  v.  Cincinnati,  &c.  R.  R.    Chetwood,  3  Hal.  (N.  J.)  1 ;  Baird  v. 
Co.,  23  How.  381.  Bank,  11  S.  &  R.  411 ;  In  re  Mohawk, 

2  32  Ga.  273,  290;  infra,  §  267.        &c.  R.  R.  Co.,  19  Wend.  135.     See 
8  Infra,  §  268.  Hughes  v.  Parker,  20  N.  H.  58. 

*  Infra,  §§  134,  135.  6  Moreland  v.  State  Bank,  1  Breese 

6  12  Wheat.  64,  81 ;  State  Bank  v.    (HI.),  203. 
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Upon  the  same  principle  it  has  been  held  that  a  person  may 
become  a  stockholder  in  a  corporation,  although  the  formalities 
prescribed  by  law  have  not  been  complied  with.1  In  Walton's 
Case,2  a  seven  days'  notice  required  by  the  charter  of  a  bank 
previous  to  any  proposed  transfer  of  shares,  was  held  to  have 
been  dispensed  with  by  universal  practice. 

§  50.  Provisions  affecting  the  Rights  of  Third  Persons  •without 
Notice.  —  The  courts  will  never  presume  that  the  legislature 
intended  a  contract  or  transfer  of  property  to  be  wholly  void 
because  in  violation  of  a  prohibition  contained  in  a  charter,  if 
third  persons,  acting  in  good  faith  and  without  notice,  might 
possibly  suffer  thereby.  It  has  been  held,  for  this  reason,  that  a 
conveyance  of  property  made  in  violation  of  a  charter  passes  the 
legal  title  to  the  transferee,  unless  the  contrary  b,e  clearly  pro- 
vided ;  for  subsequent  purchasers  would  frequently  have  no  no- 
tice of  the  invalidity  of  the  transfer.3  So,  if  a  corporation  is 
expressly  or  impliedly  prohibited  by  its  charter  from  issuing 
negotiable  instruments,  under  certain  conditions  or  for  certain 
purposes,  notes  issued  by  the  company,  in  violation  of  the  pro- 
hibition, will  not  be  treated  as  wholly  void,  unless  the  legislature 
have  expressly  so  declared.4  Instruments  issued  in  violation  of 
the  charter  may  be  impeached  in  the  hands  of  persons  having 
notice,  for  the  reasons  stated  in  Eules  II.  and  V. ; 5  but  a  lona 
fide  purchaser  without  notice  is  protected  by  the  operation  of 
Eule  VI.6 

Upon  the  same  principle  it  follows  that  a  provision  in  the 
charter  of  a  corporation,  prohibiting  it  from  creating  an  indebted- 
ness in  excess  of  a  certain  amount,  does  not  render  debts  incurred 
in  excess  of  that  amount  null  and  void,  unless  this  be  the  plain 
meaning  of  the  provision.7  So,  where  a  particular  course  of. 

1  Infra,  Rule  XV.  §  126.  Oneida  v.  Ontario  Bank,  21  N.  Y. 

2  26  L.  J.  Ch.  545.  490;  infra,  §§  71,  72. 
8  Ayres  ».  South  Australian  Bank-         6  Infra,  §§  51,  58. 

ing  Co.,  supra,  §  47.  6  Infra,  §  62. 

4  Zabriskie  v.  Cincinnati,  &c.  R.  R.  7  Ossippee  Mfg.  Co.  v.  Canney,  54 
Co.,  23  How.  381 ;  Webb  v.  Com'rs  N.  H.  295  ;  infra,  §  65.  See  Foun- 
of  Herne  Bay,  L.  R.  6  Q.  B.  642.  taine  v.  Carmarthen  Ry.  Co.,  L.  R.  5 
See  Tracey  w.Tallmage,  14  N.  Y.  162;  Eq.  316,  and  In  re  Pooley  Hall,  &c. 

Co.,  21  L.  T.  N.  s.  690. 
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dealing  is  prohibited  by  a  charter,  the  particular  transactions 
which  constitute  the  course  of  dealing  will  not  be  treated  as 
wholly  void  by  statute.1 

RULE  II. — A  corporation  is  not  bound  by  an  act  of  a  majority 
of  its  shareholders,  unless  the  majority  were  authorized,  by  the 
charter,  to  do  the  act  on  behalf  of  the  corporation.2 

§51.  The  General  Rule  as  to  the  Powers  of  a  Majority.  —  It 
is  a  rule  applying  to  all  voluntary  associations,  that  the  majority 
have  no  power  to  represent  the  whole  association  in  any  matter 
which  is  outside  of  the  purposes  for  which  the  association  was 
formed.  The  majority  of  an  association  are  not  the  association 
itself,  but  only  a  part  of  it ;  and  their  power  to  represent  the 
entire  body  is  derived  wholly  from  the  unanimous  consent  of  its 
members.  Clearly  it  cannot  be  implied  that  this  consent  was  given 
for  any  purpose  except  the  purposes  indicated  in  the  charter  or 
articles  of  association  under  which  the  company  was  formed.3 

Accordingly,  it  was  held  by,  Lord  Eldon,  in  Natush  v.  Irving,4 
that  a  large  company  formed  for  the  purpose  of  carrying  on  the 
business  of  life  and  fire  insurance  could  not,  against  the  will  of  a 
single  shareholder,  embark  in  the  business  of  marine  insurance. 

The  same  point  was  decided  in  B  urges  and  Stock's  Case.5  An 
attempt  had  been  made  to  extend  the  business  of  a  life-insurance 
company  to  the  business  of  marine  insurance,  and  a  new  deed  of 
settlement  had  been  prepared;  but  it  was  executed  by  only  a 
portion  of  the  shareholders,  and  the  other  shareholders  had  done 
nothing  to  bind  them  to  the  new  course  of  business.  Upon  the 
winding  up  of  the  company,  an  application  of  the  holders  of  a 

1  See  Steam  Nav.  Co.  v.  Weed,  17    the  extent  of  the  powers  of  a  majority, 
Barb.  383;   Sackets  Harbor  Bank  v.    see  infra,  Chapter  III.  and  Chapter 
Lewis  County  Bank,  11   Barb.  213;    IV.  Part  II.  §  354. 

Potter  v.  Bank  of  Ithaca,  5  Hill,  490 ;         4  Gow  on  Partnership,  App.  II. ; 

Graham  v.   Hendricks,  22  La.  Ann.  Livingston  v.  Lynch,  4  Johus.   Ch. 

523;  infra,  §  179.  573.     See  Pickering  v.   Stephenson, 

2  This  rule  must  be  read  in  connec-  L.  R.  14  Eq.  340. 

tion  with  Rules  III.  and  IV.,  infra,  6  31  L.  J.  Ch.  749 ;  also  reported 
§§56,57.  2J.  &H.  441. 

8  Supra,    §§    33-35.     Concerning 
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marine  policy  to  come  in  as  creditors  was  refused.  Vice-Chan- 
cellor Page-Wood  said:  "I  need  not  refer  to  the  cases  that  show 
that  you  cannot  bind  a  single  dissentient  shareholder  to  any 
purpose  which  is  not  the  original  purpose  of  the  company ;  and 
that  if  there  was  a  single  dissentient  shareholder,  it  would  be 
quite  sufficient  for  the  official  manager,  appearing  for  all  the 
shareholders,  to  say  that  no  such  claim  could  be  enforced  against 
the  company." 

§  52.  Application  of  the  Rule  to  Corporations.  —  The  same 
reasons  and  the  same  rules  apply  in  case  of  a  private  corporation. 
For  a  private  corporation,  like  a  partnership,  is  a  voluntary  asso- 
ciation; and  the  fact  that  the  legislature  has  invested  it  with 
special  privileges  does  not  alter  the  legal  relation  between  its 
members.1  Indeed,  an  additional  reason  exists  why  a  majority 
of  stockholders  should 'not  have  authority  to  bind  the  corporation 
to  do  an  act  unauthorized  by  its  charter ;  for  a  violation  of  its 
charter  subjects  a  corporation  to  a  forfeiture  of  its  franchises  and 
to  involuntary  dissolution  by  judgment  of  the  courts.2 

It  follows,  therefore,  that  no  majority  of  the  shareholders  of  a 
corporation  have  the  power  to  make  a  contract  binding  upon  the 
company,  unless  authorized  by  its  charter.3  Nor  can  the  major- 
ity dispose  of  any  portion  of  the  corporate  property  or  funds, 
except  in  pursuance  of  the  original  agreement  of  the  sharehold- 
ers. "What  the  majority  determine  within  the  scope  of  this 
mutual  contract,  they  each  agree  to  abide  by ;  but  there  their 
mutual  contract  ends,  and  no  majority,  however  large,  has  a  right 
to  divert  one  cent  of  the  joint  capital  to  any  purpose  not  consist- 
ent with,  and  growing  out  of,  the  fundamental  joint  intention."  4 
Hence  a  purchaser  of  property  belonging  to  a  corporation  cannot 
obtain  title  through  the  majority,  if  he  had  notice  that  the  trans- 
fer was  made  by  the  majority  without  proper  authority.5 

Upon  the  same  principle  it  follows  that  the  majority  can  do 
no  valid  act  in  the  management  of  the  internal  affairs  of  a  corpo- 

1  Supra,  §§  1-3,  33-35.  4  Kean  v.  Stockton,  9  N.  J.  Eq. 

2  Infra,  §§  640,  641.  407;  Pickering  v.  Stephenson,  L.  R. 
8  Bird  v.  Bird's  Patent,  &c.  Co.,    14  Eq.  340;  and  see  infra,  §§  242, 

L.  R.  9  Ch.  358.    Compare  Zabriskie    403. 

v.  Cleveland,  &c.  R.  R.  Co.,  23  How.         6  See  Miller  v.  Ewer,  27  Me.  509 ; 

395.  and  compare  infra,  §  363. 
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ration,  except  in  strict  accordance  with  the  rules  laid  down  by 
the  charter  of  the  company.1 

§  53.  The  Majority  cannot  effect  an  Alteration  of  the  Charter.  — 
A  plain  illustration  of  the  inability  of  a  majority  to  exceed  the 
powers  conferred  by  the  charter  is  furnished  by  those  cases  in 
which  an  attempt  was  made  to  accept  a  new  charter  or  an 
amendment  to  an  existing  charter,  by  vote  of  the  stockholders. 
Here  no  question  of  the  authority  of  the  company  to  act  in  a 
corporate  capacity  could  arise,  since  the  legislature  had  given  its 
consent  to  the  change.  The  only  question  presented  for  solution 
was,  Have  a  majority  of  the  shareholders  in  a  corporation  the 
power,  by  their  vote,  to  accept  an  alteration  of  the  common 
charter,  on  behalf  of  the  company,  without  having  been  author- 
ized to  do  so  by  unanimous  consent  ?  The  answer  was,  that  a 
majority  have  no  such  power,  and  that  an  alteration  cannot  be 
made  without  the  consent  of  every  individual  stockholder.2  This 
follows,  necessarily,  if  a  contract  can  be  altered  only  with  the 
consent  of  all  the  contracting  parties.3  "  Everybody  knows  that 
if  several  men  enter  into  a  valid  contract,  it  cannot  be  funda- 
mentally altered  but  by  unanimous  consent  Why  should  a 
different  rule  prevail  as  between  corporators  ? "  4 

The  law  applicable  to  this  question  was  forcibly  stated  by  the 
Supreme  Court  of  Mississippi  in  The  New  Orleans,  &c.  R  R  Co. 
v.  Harris.5  "  The  rule  is  unquestioned  that,  in  partnerships  and 
joint-stock  associations,  the  fundamental  articles  of  copartnership 
or  association  cannot  be  altered  by  a  vote  of  the  majority,  against 
the  consent  of  the  minority,  unless  there  is  an  express  or  implied 
provision  in  the  articles  themselves  that  they  may  do  it.  This 
principle  is  equally  applicable  to  incorporated  companies.  The 

1  Ormsby  v.  Vermont,  &c.  Co.,  56         4  Mowrey  v.  Ind.  &  Cin.  R.  R. 
N.  Y.  623;  infra,  §  355.  Co.,  4  Biss.  86;  Central  R.  R.  Co.  v. 

2  Upon  the   question  whether  or    Collins,  40  Ga.  617. 

not  a  majority  have  received  authority         6  27  Miss.   517,   see    pages   537, 

through  the  charter  to  accept  an  al-  539;  Stevens  v.  Rutland,  &c.  R.  R. 

teration,  on  behalf  of  all,  see  infra,  Co.,  27  Vt.  546 ;  Zabriskie  v.  Hacken- 

§§  196-208.  sack,  &c.  R.  R.  Co.,  18  N.  J.  Eq. 

8  Compare    Whiteside    v.    United  178 ;    Hoey  v.   Henderson,   32    La. 

States,  93  U.  S.  255;  Utley  v.  Don-  Ann.  1069;  and  see  infra,  §  196  et 

aldson,  94  U.  S.  47.  seq. 
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charter  in  these  cases  constitutes  the  fundamental  articles  of  the 
association.  .  ,it.  It  is  our  opinion,  therefore,  that  the  act  of  ac- 
ceptance was  absolutely  void  for  want  of  power  on  the  part  of  the 
stockholders  representing  a  majority  of  the  stock  to  vote  an 
acceptance  of  the  amendatory  act." 

§  54.  The  Majority  cannot  effect  a  Consolidation  with  another 
Company.  —  Upon  the  same  principle  it  is  well  settled  that  cor- 
porations cannot  be  consolidated  without  the  unanimous  consent 
of  their  shareholders,  even  though  the  legislature  should  author- 
ize the  consolidation  to  be  made  ;  for  a  consolidation  would 
work  a  fundamental  change  in  the  contract  of  the  shareholders. 
An  attempt  to  effect  a  consolidation  by  a  majority  vote,  without 
the  consent  of  every  shareholder  given  through  the  charter  or 
otherwise,  is  wholly  nugatory;1  and  acts  performed  under  an 
attempted  but  void  consolidation  or  alteration  are  objectionable 
upon  the  same  grounds  as  acts  performed  without  any  authority 
whatever.2 

In  Lauman  v.  Lebanon  Valley  E.  K.  Co.,3  it  was  decided  that 
a  majority  had  no  power  to  make  a  single  dissenting  stockholder 
member  of  a  new  company  formed  by  consolidation  or  merger. 
Chief  Justice  Lowrie  said :  "  He  may  object  that  it  is  a  violation 
of  the  contract  of  association  by  which  he  and  his  associates 
agreed  to  become  one  corporate  company  for  a  given  purpose : 
that  he  united  in  the  association  for  one  purpose,  then  agreed  on, 
and  now  the  majority  are  diverting  their  capital  to  a  different 
purpose.  This  is  a  violation  of  chartered  contracts  :  not  the  sup- 
posed one  between  the  government  and  the  corporators,  but  the 
one  between  the  corporators  themselves. 

"  He  may  object  that  his  co-corporators  have  no  power  to  make 
a  new  contract  for  him,  and  thereby  constitute  him  a  member  of 
a  new  and  different  corporation ;  for  it  is  the  very  nature  of  a 
contract  relation  that  it  can  be  instituted  only  by  the  real  parties 

1  Mowrey     v.    Indianapolis,    &c.  v.   Rutland,  &c.  R.  R.  Co.,  27  Vt. 
R.  R.  Co.,  4  Biss.  78,  83;  Tuttle  v.  565;  Pearce  v.  Madison,  &c.  R.  R. 
Michigan  Air  Line,    35   Mich.  247;  Co.,  21  How.  441;  infra,  §  414. 
Clearwater  v.  Meredith,  1  Wall.  25,          8  30  Pa.  St.  46,  quoted  with  ap- 
40;  infra,  §  197.  proval  in  Black  v.  Delaware,  &c.  Canal 

2  See  New  Orleans,  &c.  R.  R.  Co.  Co.,  24  N.  J.  Eq.  467. 
v.  Harris,  27  Miss.  540,  541;  Stevens 
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to  it ;  unless  it  be  a  mere  constructive  contract,  which  is  only  a 
convenient  form  or  fiction  of  law,  invented  to  enforce  a  corre- 
sponding legal  duty. 

"  He  may  object  that  even  the  legislature  cannot  authorize  this, 
for  by  doing  so  they  would  authorize  the  destruction  of  one 
private  contract  and  the  compulsory  creation  of  another  in  its 
stead." 1 

§55.  The  Power  of  Parliament  —  The  objection  last  stated 
would  not  apply  in  England,  for  the  power  of  Parliament  is  not 
limited  by  constitutional  provisions;2  but  the  former  remains 
valid.  And  unless  an  act  of  Parliament  altering  a  charter  be 
imperative,  and  not  a  mere  offer  of  an  alteration,  which  may  be 
accepted  or  refused  by  the  corporation  at  its  option,  it  would 
seem  that  a  majority  cannot  accept  it  in  the  name  of  the  cor- 
poration against  the  will  of  a  single  shareholder.3 

EULE  III.  —  If  an  act  performed  by  the  majority  -would  have  been 
authorized  for  certain  purposes  or  under  certain  circumstances, 
the  corporation  cannot  set  up  as  a  defence  against  a  person  act- 
ing in  good  faith  and  without  legal  notice,  that  the  act  was  per- 
formed for  an  unauthorized  purpose  or  under  circumstances 
under  which  the  majority  were  not  authorized  to  bind  the  cor- 
poration. 

§  56.  It  has  been  shown  that  the  power  of  a  majority  of  the 
shareholders  of  a  corporation  to  represent  the  company  and  to 
bind  it  by  their  acts  rests  upon  the  previous  consent  of  all  of  the 
shareholders.  The  law  of  agency  applies  with  full  force  to  the 
relation  between  a  corporation  and  the  majority  representing  it. 
It  will  therefore  be  convenient  to  postpone  the  consideration  of 
Eule  III.,  and  to  discuss  it  in  connection  with  the  analogous  rule 
applying  to  those  agents  of  a  corporation  who  represent  it  in  its 
ordinary  business  transactions.4 

1  Infra,  §§  425,  426.  the  shareholders  of  the  company  will 

2  Canada  Carriage  Co.  v.  Harris,    be  considered  in  Chapter  VII. 
24  Can.  C.  P.  380.  8  But  see  infra,  §  204. 

The  power  of  a  State  legislature  to         4  See  Rule  VI.,  infra,  §  62. 
alter  a  charter  without  the  consent  of 
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RULE  IV.  —  If  a  corporation  has  ratified  an  act  performed  "by 
the  majority  on  its  behalf,  tlien  such  act  will  be  treated  as  the 
act  of  the  company,  although  the  majority  may  not  have  been 
authorized  to  bind  it. 

§57.  The  doctrine  of  ratification  applies  equally  to  acts  per- 
formed by  the  majority  and  to  acts  performed  by  the  other 
agents  of  a  corporation  in  excess  of  the  powers  conferred  upon 
them.  The  application  of  Rule  IV.  may  therefore  be  considered 
in  connection  with  the  general  rule  applying  to  all  the  agents  of 
a  corporation.1 

RULE  V.  —  A  corporation  is  not  bound  by  a  contract  or  convey- 
ance or  representation  made  by  an  agent  on  its  behalf,  unless  the 
agent  had  authority  to  represent  the  corporation? 

§  58.    Application   of  the   Law  of  Agency  to    Corporations.  — 

It  is  well  settled  that  the  law  of  agency  applies  equally  to  cor- 
porations and  to  individuals.  "  The  result  df  the  cases  is,  that 
for  acts  done  by  the  agents  of  a  corporation,  either  in  contractu 
or  in  delicto,  in  the  course  of  its  business,  and  of  their  employ- 
ment, the  corporation  is  responsible,  as  an  individual  is  respon- 
sible under  similar  circumstances."8  "The  rule  in  such  cases 
is,  that  corporations,  like  natural  persons,  are  bound,  and  bound 
only,  by  the  acts  and  contracts  of  their  agents  done  and  made 
within  the  scope  of  their  authority."  * 

§  59.  A  Corporation  is  not  bound  by  Unauthorized  Acts.  — 
Corporations  must  necessarily  act  through  agents ;  and  in 
all  matters  involving  the  exercise  of  discretion,  corporations 
are  compelled  to  depend  almost  wholly  upon  the  good  faith 
of  those  whom  they  have  employed  to  represent  them.  The 

1  Rule  VII.,  infra,  §  74.  8  .TV  Mr.  Justice  Campbell,  in  Phil- 

2  This  rule  must  be  read  in  con-    adelphia,  &c.  R.  R.  Co.  v.  Quigley,  21 
nection  with    Rules    VI.   and  VII.,    How.  202,  210. 

infra,   §§    62,  74.     The  measure   of         4  Per  Dixon,  C.  J.,  in  Chicago,  &C. 
authority    possessed    by  the    various    Ry.  Co.  v.  James,  22  Wis.  199. 
agents  of  a  corporation  will  be  dis- 
cussed in  Chapter  III. 
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important  interests  which  are  frequently  intrusted  to  the 
agents  representing  a  corporation,  and  the  facility  with  which 
this  trust  can  be  abused,  to  the  loss  of  the  shareholders,  should 
incline  the  courts  to  scrutinize  the  measure  of  authority  granted 
with  some  strictness.  And  it  is  but  justice  to  the  shareholders 
of  a  corporation  to  hold  that  the  company  cannot  be  charged 
with  an  act  of  its  agents,  where  there  is  a  clear  absence  of 
authority  to  bind  it. 

The  forcible  remarks  made  upon  this  subject  by  an  English 
judge  of  the  Court  of  Exchequer  are  well  worth  repeating  :  "  I 
cannot  help  adding  an  observation  on  the  objection  made  to  the 
honesty  of  a  defence  of  this  description.  It  is  said  the  com- 
pany has  contracted  and  the  company  repudiates  its  contract. 
There  cannot  be  a  more  perfect  fallacy.  '  Persons  without  au- 
thority have  affected  to  contract  for  the  company  and  the  com- 
pany repudiates  the  act,'  is  the  true  expression.  A.,  B.,  and  C. 
are  in  partnership  as  hatters.  A.  buys  boots  in  the  name  of  the 
firm,  and  the  sellers  sue  A.,  P ,  and  C.,  who  say  they  did  not 
contract.  It  may  be  wrong  in  A.,  but  are  B.  and  C.  to  blame  ? 
I  do  not  say  the  corporation  cases  are  cases  of  partnership,  but 
the  principle  is  the  same." 1 

§  60.  Acts  in  Excess  of  the  Charter.  —  The  powers  possessed 
by  the  various  agents  of  a  corporation  may  be  limited  by  the 
terms  of  their  appointment  or  by  custom ;  but  the  ultimate 
source  of  their  authority  is  always  the  agreement  of  the  share- 
holders expressed  in  their  charter  or  articles  of  association.2  It 
follows,  therefore,  that  if  an  act  is  in  excess  of  the  chartered 
purposes  of  a  corporation,  it  will  always  be  outside  of  the  pow- 
ers delegated,  to  the  company's  agents,  as  well  as  in  excess  of  the 
corporate  powers  which  the  company  is  authorized  by  law  to 
exercise. 

The  general  rule,  that  a  contract  made  by  an  agent  of  a  cor- 
poration in  excess  of  his  powers  does  not  bind  the  company, 
applies  with  peculiar  force  to  a  contract  which  is  in  excess  of 
the  charter  itself.  In  such  case,  the  corporation  may  object, 
firstly,  that  the  agent  who  made  the  contract  acted  without  au- 

1  Per  Bramwell,  B.,  in  Baternan  v.  Major  of  Asbton,  3  H.  &  N.  340. 

2  Supra,  §  36. 
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thority  from  the  company ;  and,  secondly,  that  the  making  of  the 
contract  invoked  an  unauthorized  exercise  of  corporate  power. 

In  many  cases  neither  of  these  objections  can  be  set  up  as  a 
defence  to  a  suit  brought  against  a  corporation  upon  a  contract 
made  in  violation  of  its  charter.  But  the  principle  of  the  two 
objections  is  different,  and  each  should  always  be  considered 
independently  of  the  other.1 

§  61.  Formalities.  —  The  agents  of  a  corporation  must  observe 
all  formalities  which  are  required  by  the  charter  of  the  com- 
pany to  be  observed  in  the  corporate  transactions.  Even  the 
majority  are  not  at  liberty  to  disregard  the  forms  prescribed  by 
the  charter,  for  they  constitute  a  part  of  the  fundamental  agree- 
ment between  the  shareholders.2  And  if  any  agent  of  a  corpo- 
ration acts  in  a  manner  which  is  not  authorized  by  the  company's 
charter,  his  acts  will  not  be  binding. 

Thus,  it  has  been  held  that  where  the  charter  of  a  company 
requires  contracts  of  a  particular  description  to  be  signed  by 
certain  officers  or  approved  in  a  certain  manner,  no  agent  can 
bind  the  company  by  a  contract  of  that  description,  unless  it 
was  executed  in  the  manner  prescribed.3  And  if  the  constitu- 
tion of  a  company  requires  the  concurrence  of  a  certain  number 
of  directors  in  the  making  of  a  contract  or  the  doing  of  any  other 
corporate  act,  a  less  number  cannot  bind  the  company.4 

So  where  particular  formalities  are  required  by  the  charter  of 
a  corporation  to  be  observed  in  the  appointment  of  officers  or 


1  See  Rules  VI.,  VII.,  XI.,  XII.,  McCullough  v.  Moss,  5  Denio,  567. 
§§  62,  74,  97,  100.      In  many  of  the  See  Crampton  v.  Varna  Ry.  Co.,  L.  R. 
reported  cases  the  distinction  between  7  Ch.  562 :  Murphy  v.  City  of  Louis- 
the  delegated  authority  of  the  agents  ville,  9  Bush,  189;  infra,  §  71,  note. 
of  a  corporation  and  the  corporate  au-  Compare  In  re  Gen.  Provident  Ins. 
thority  granted  by  law  to  the  company  Co.,  L.  R.  14  Eq.  507,  513. 

itself    seems    not  to   have   been    ob-         4  Beatty    v.    Marine    Ins.    Co.,    2 

served.     See  cases  infra,  §§  101,  109.  Johns.    109;    Gordon  v.   Preston,    1 

2  Infra,  §  355.  Watts,  385 ;    Dawes  v.  North  River 
8  Hemming  v.  U.  S.  Insurance  Co.,  Co.,  7  Cowen,  462  ;    Ridley  v.  Ply- 

47  Mo.  425 ;  Salem  Bank  v.  Glouces-  mouth,  &c.  Co.,   2  Exch.  711,  718 ; 

ter   Bank,    17    Mass.    1 ;    Badger    v.  Kirk  v.  Bell,  16  Q.  B.  290 ;  Card  v. 

American  Ins.  Co.,   113  Mass.  244;  Carr,   1  C.  B.  N.  s.  197.      Compare 

Head  v.  Providence  Ins.  Co.,  2  Cranch,  Thames  Haven  Co.  v.  Rose,  4  M.  & 

127  ;  Safford  v.  Wycoff,  4  Hill,  446 ;  G.  552 ;  infra,  §  247. 
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agents,  no  valid  appointment  can  be  made,  except  in  conformity 
with  the  prescribed  rules.1  And  the  acts  of  an  officer  who  has 
not  been  properly  appointed  will  not  be  binding  upon  the  com- 
pany, unless  the  company  can  be  held  bound  by  the  application 
of  Rule  VI.,2  or  the  defect  of  authority  has  been  cured  by  a  sub- 
sequent ratification.3 

KULE  VI.  —  If  a  contract  or  conveyance  or  representation,  made  by 
an  agent  of  a  corporation  in  excess  of  his  authority,  was  of  such 
a  character  that  the  agent  would  have  been  authorized  to  make  it 
under  certain  circumstances,  and  if  the  party  dealing  with  the 
agent  was  equitably  entitled,  by  reason  of  the  nature  of  the  agent's 
employment,  to  rely  upon  his  representation  as  to  the  existence 
of  tlwse  circumstances,  then  the  corporation  will  be  estopped  from 
denying  the  authority  of  the  agent  to  bind  it,  aWwugh  the  trans- 
action may  have  been  in  violation  of  its  charter. 

§  62.  The  Principle  of  the  Rule.  —  The  rule  above  stated  is 
based  upon  a  general  principle  of  the  law  of  agency.  This 
principle  was  expressed  in  an  elaborate  opinion  delivered  by 
Davis,  J.,  on  behalf  of  the  Court  of  Appeals  of  New  York,  in 
the  following  words  :  "  Where  the  principal  has  clothed  his 
agent  with  power  to  do  an  act  upon  the  existence  of  some  ex- 
trinsic fact  necessarily  and  peculiarly  within  the  knowledge  of 
the  agent,  and  of  the  existence  of  which  the  act  of  executing 
the  power  is  itself  a  representation,  a  third  person  dealing  with 
such  agent  in  entire  good  faith,  pursuant  to  the  apparent  power, 
may  rely  upon  the  representation,  and  the  principal  is  estopped 
from  denying  its  truth  to  his  prejudice."  4 

As  the  principle  underlying  Rule  VI.  is  strictly  a  principle  of 
the  law  of  agency,  it  would  be  beyond  the  scope  of  this  treatise 
to  discuss  its  application  in  detail.  The  following  sections  have 
been  written  merely  for  the  purpose  of  showing  how  far  this 

1  People's  Ins.  Co.  ».  Westcott,  14         8  Infra,  Rule  VII.  §  84. 

Gray,   440  ;    Johnston   v.   Jones,  23         4  New  York  &  New  Haven  R.  R. 

N.  J.  Eq.  216;  Macon,   &c.   R.  R.     Co.  v.  Schuyler,  34  N.  Y.  30,  73,  and 

Co.  v.  Vason,  57  Ga.  314.  see  the  authorities  there  cited. 

2  Infra,  §  73. 
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general  principle  bears  upon  the  legal  validity  of  acts  performed 
by  the  agents/  of  a  corporation,  in  violation  of  the  company's 
charter. 

§  63.  The  Application  of  Rule  VI.  —  In  applying  Eule  VI.  to 
a  practical  case,  the  chief  difficulty  is  to  determine  whether  the 
party  who  dealt  with  the  agent  of  the  corporation  was  equitably 
entitled  to  rely  upon  the  agent's  representation  concerning  the 
existence  of  those  facts,  upon  which  his  authority  to  bind  the 
company  rested. 

It  is  evident  that  a  party  who  has  legal  notice  of  the  facts 
rendering  the  act  of  an  agent  unauthorized  can  in  no  case  be 
equitably  entitled,  as  against  the  principal,  to  rely  upon  a 
representation  of  the  agent  that  a  different  state  of  facts  exists. 
Hence  a  corporation  can  be  held  liable  under  Eule  VI.  only  by  a 
party  who  dealt  with  its  agent  in  good  faith  and  without  notice. 

The  cases  in  which  this  rule  is  applicable  may  be  divided 
into  two  classes. 

First.  A  person  who  appoints  an  agent  to  represent  him  in  a 
particular  course  of  business  must  be  held  to  agree  that  he  will 
be  responsible  to  persons  dealing  with  such  agent  in  good  faith 
and  without  notice,  for  all  such  acts  of  the  agent  as  are  usually 
performed  in  that  particular  course  of  business.  The  reason  of 
this  doctrine  is  obvious.  If  persons  dealing  with  a  general  agent 
were  required  to  investigate  in  each  particular  case  whether 
he  had  actual  authority  to  bind  his  principal,  it  would  be 
practically  impossible  to  carry  on  business  by  means  of  an  agent. 
Hence  it  may  be  stated  as  a  rule  that  a  party  dealing  with  a 
general  agent  in  good  faith,  in  a  transaction  which  would  be 
within  the  agent's  authority  under  ordinary  circumstances,  may 
rely  upon  the  agent's  implied  representation  that  the  circum- 
stances under  which  he  had  authority  to  bind  his  principal  do 
exist.  Thus,  the  cashier  of  a  bank  has  a  general  authority  to 
certify  checks  in  carrying  on  the  business  of  the  bank ;  and  a 
bona  fide  purchaser  of  a  check,  certified  good  by  the  cashier  of 
the  bank  upon  which  it  was  drawn,  is  entitled  to  assume  the 
existence  of  every  fact  upon  which  the  cashier's  authority  to 
certify  that  particular  check  depended.1 
1  See  infra,  §  65. 
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However,  this  rule  is  applicable  only  where  the  act  of  the 
agent  is  of  such  a  nature,  that  it  would  have  been  within  the 
scope  of  his  authority  under  ordinary  circumstances.  A  party 
dealing  with  an  agent  is  not  entitled  to  assume  the  existence  of 
any  unusual  state  of  facts  in  order  to  bring  the  act  of  the  agent 
within  the  scope  of  his  apparent  powers.  Thus,  the  cashier  of 
a  bank  may  have  authority,  under  certain  circumstances,  to 
rediscount  negotiable  paper  of  the  bank,  or  to  indorse  his  own 
promissory  note  in  the  name  of  the  bank.  But  such  a  trans- 
action would  be  outside  of  the  usual  course  of  banking  busi- 
ness ;  and  a  party  receiving  an  indorsement  of  that  character 
must  at  his  peril  ascertain  whether  the  cashier  had  authority 
to  make  it.1 

Second.  Where  an  agent  has  authority  to  bind  his  principal 
under  circumstances  the  existence  of  which  must  be  peculiarly 
within  his  own  knowledge,  and  of  which  a  third  person  cannot 
easily  inform  himself,  a  party  dealing  with  such  agent  in  good 
faith  and  without  notice  is  entitled  to  assume  the  existence  of 
those  circumstances.  This  rule  rests  upon  the  same  reason  as 
the  rule  which  protects  a  person  who  deals  in  good  faith  with  a 
general  agent  acting  within  the  scope  of  his  usual  powers  ; 
it  is  established,  in  order  that  Business  may  be  transacted  with 
safety  and  convenience  through  agents.  Accordingly  it  is  set- 
tled, that  a  person  dealing  with  an  agent  in  good  faith  within 
the  scope  of  his  apparent  powers  is  entitled  to  assume  that  the 
purpose  for  which  the  agent  acted  was  one  for  which  he  had 
authority  to  act.  If  this  were  not  the  rule,  it  would  be  impossi- 
ble to  deal  with  any  agent  in  safety. 

So  it  has  been  held  that  if  the  directors  of  a  corporation  have 
authority  to  borrow  money  upon  obtaining  a  resolution  at  a 
general  meeting,  a  party  dealing  with  the  directors  in  good  faith 
and  without  notice  will  be  entitled  to  assume  that  a  proper 
resolution  has  been  obtained.2 

§  64.  How  far  Notice  of  the  Agent's  Authority  presumed.  — 
A  person  who  deals  with  a  corporation  must,  at  his  peril, 

1  West  St.  Louis  Bank  r.  Shawnee,  &c.  Bank,  95  U.  S.  557,  3  DU1.  403; 
infra,  §  68. 

2  Infra,  §  71. 
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take  notice  of  its  charter  or  articles  of  association ;  and  this 
rule  holds  goo;l  whether  the  charter  be  contained  in  a  public 
or  a  private  act  of  the  legislature.  It  follows,  therefore,  that, 
so  far  as  the  authority  of  an  agent  of  a  corporation  is  defined 
by  its  constitution,  the  scope  of  the  agent's  powers  must  always 
be  considered  as  disclosed.1 

But  a  person  dealing  with  a  corporation  is  not  required  to 
take  notice  of  its  by-laws ; 2  nor  can  secret  instructions  limiting 
the  authority  of  an  agent  of  a  corporation  be  set  up  against  a 
party  who  dealt  with  the  agent  in  good  faith  within  the  scope 
of  his  apparent  powers. 

§  65.  Acts  authorized  under  Ordinary  Circumstances — Negoti- 
able and  Non-negotiable  Engagements.  —  A  person  dealing  with 


1  Merritt  v.  Lambert,  1  Hoff.  CL 
168;  Hoyt  v.  Thompson,  19  N.  Y. 
207 ;  Salem  Bank  v.  Gloucester  Bank, 
17  Mass.  1,  29;  Silliman  v.  Freder- 
icksburgh,  &c.  R.  R.  Co.,  27  Gratt. 
119,  130,  131;  Root  v.  Wallace,  4 
McLean,  8 ;  Pearce  v.  Madison,  &c. 
R.  R.  Co.,  21  How.  443.  Compare 
Bank  of  Chillicothe  v.  Dodge,  8  Barb. 
233  ;  City  Fire  Ins.  Co.  v.  Carrugi, 
41  Ga.  660 ;  Underwood  v.  Newport 
Lyceum,  5  B.  Monr.  129. 

The  same  rule  of  notice  which  ap- 
plies to  chartered  corporations  applies 
also  to  English  registered  companies. 
Persons  dealing  with  a  registered  com- 
pany are  bound  to  acquaint  themselves 
with  tbe  limits  imposed  by  the  deed  of 
settlement  or  articles  of  association ; 
but  tbey  are  not  affected  by  by-laws 
or  other  special  limitations  upon  the 
usual  authority  of  agents,  without 
actual  notice.  Buckley,  p.  427 ;  Er- 
nest v.  Nicholls,  6  H.  L.  C.  419 ; 
Fountainez;.  Carmarthen  Ry.  Co.,  L.R. 
5  Eq.  322 ;  Balfour  v.  Ernest,  5  C.  B. 
N.  s.  601 ;  Royal  Bank  of  India's 
Case,  L.  R.  4  Cli.  252;  Smith  v.  Hull 
Glass  Co.,  11  C.  B.  897,  926 ;  In  re 
County  Life  Ass.  Co.,  L.  R.  5  Ch. 
288 ;  infra,  §  71. 


2  Smith  v.  Smith,  62  111.  493,  497 ; 
Kingsley  v.  New  England  Mut.  Fire 
Ins.  Co.,  8  Gush.  393 ;  Fay  v.  Noble, 
12  Gush.  1 ;  Mechanics'  Bank  v. 
Smith,  19  Johns.  115 ;  Wild  ».  Bank 
of  Passamaquoddy,  3  Mason,  506 ; 
East  River  Nat.  Bank  v.  Gove,  57 
N.  Y.  597 ;  Samuels  v.  Holliday,  Mc- 
Cahon,  214;  s.  c.  1  Woolw.  400; 
Merchants'  Bank  v.  State  Bank,  10 
Wall.  604,  650;  Royal  Bank  of  In- 
dia's Case,  L.  R.  4*Ch.  252;  In  re 
County  Life  Ass.  Co.,  L.  R.  5  Ch. 
288,  per  Gifford,  L.  J. ;  Jackson  Ins. 
Co.  v.  Cross,  9  Heisk.  283;  but  see 
Dabney  v.  Stevens,  2  Sweeney,  415. 
In  Minor  v.  Mechanics'  Bank,  1  Pet. 
46,  70,  Mr.  Justice  Story  said  :  "  The 
officers  of  the  bank  are  held  out  to  the 
public  as  having  authority  to  act  ac- 
cording to  the  general  usage,  practice, 
and  course  of  their  business ;  and 
their  acts  within  the  scope  of  such 
usage,  practice,  and  course  of  busi- 
ness would,  in  general,  bind  the  bank 
in  favor  of  third  parties  possessing  no 
other  knowledge."  Commercial  Mut. 
Ins.  Co.  v.  Union  Mut.  Ins.  Co.,  19 
How.  322. 
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an  agent  of  a  corporation  in  good  faith  and  without  notice,  in  a 
transaction  which  would  be  within  the  agent's  authority  under 
ordinary  circumstances,  is  entitled  to  hold  the  corporation  liable, 
although  extraordinary  circumstances  may  have  rendered  the 
acts  of  the  agent  in  violation  of  the  company's  charter.  Accord- 
ingly, it  may  be  stated  as  a  general  rule,  that  if  an  agent  of  a 
corporation  has  authority  to  issue  or  indorse  negotiable  paper 
on  behalf  of  the  company  in  ordinary  business  transactions,  a 
bona  fide  purchaser  of  negotiable  paper  issued  or  indorsed  by 
such  agent  will  be  protected.1  Thus,  the  cashier  of  a  bank  has 
a  general  authority  to  issue  and  indorse  negotiable  paper  and  to 
certify  checks  in  carrying  on  the  business  of  the  bank ; 2  and  a 
person  who,  in  good  faith  and  without  notice,  receives  a  note  or 
draft,  issued  or  indorsed,  or  a  check  certified  good,  by  the 
cashier  of  a  banking  corporation,  will  be  entitled  to  hold  the 
company  liable  although  the  act  of  the  cashier  may  have  been 
unauthorized  by  its  charter.3 

The  same  rule  applies  where  a  purchase  or  sale  of  property,4 
or  a  non- negotiable  contract,5  is  made  by  an  agent  of  a  corpo- 


1  Monument  Nat.  Bank  v.  Globe 
Works,  101  Mass.   57;   La  Fayette 
Bank  v.   St.  Louis,  &c.  Co.,  2  Mo. 
App.  299  ;  Madison,  &c.  R.  R.  Co.  v. 
Norwich,  &c.  Co.,  24  Ind.  457;  Ridg- 
way  v .  Farmers'  Bank  of  Bucks,  12 
S.  &  R.  256  ;  Philadelphia,  &c.  R.  R. 
Co.  v.  Lewis,  33  Pa.  St.  33 ;   Mcln- 
tire  v.  Preston,  5  Gilm.  48  ;  Stoney  v. 
American   Ins.  Co.,   11   Paige,  635 ; 
Mechanics',  &c.  Ass.  v.  White  Lead 
Co.,   35   N.   Y.   505 ;    Matthews    v. 
Mass.  Nat.  Bank,  1  Holmes,  396 ;  Ex 
parte  Estabrook,  2  Lowell,  547 ;   Re 
General  Estates  Co.,  L.  R.  3  Ch.  758; 
Re  Land  Credit  Co.  of  Ireland,  L.  R. 
4  Ch.  460;   and  see  cases  cited  in 
note  3. 

2  Infra,  §  253. 

8  Bank  of  Genesee  v.  Patchin 
Bank,  13  N.  Y.  309,  19  N.  Y.  312 ; 
City  Bank  v.  Perkins,  29  N.  Y.  554 ; 
Barnes  ».  Ontario  Bank,  19  N.  Y. 
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156;  Farmers'  &  Mechanics'  Bank 
v.  Butchers',  &c.  Bank,  14  N.  Y.  623, 
16  N.  Y.  133,  4  Duer,  219;  Meads 
v.  Merchants'  Bank,  25  N.  Y.  143; 
Cooke  r.  State  Nat.  Bank,  52  N.  Y. 
96  ;  Merchants'  Bank  v.  State  Bank, 
10  Wall.  604;  Faneuil  Hall  Bank  r. 
Bank  of  Brighton,  16  Gray,  534 ;  Ev- 
erett v.  United  States,  6  Port.  166. 
Compare  Mussey  v.  Eagle  Bank,  9 
Mete.  306. 

4  Moss  v.  Rossie  Lead  Mining  Co., 
5  Hill,  137,  140;  Yates  v.  Van  De 
Bogert,  56  N.  Y.  526;  In  re  Pern 
Iron  Co.,  7  Cowen,  540 ;  Chatauqua 
Bank  v.  Risley,  19  N.  Y.  381 ;  Far- 
mers' L.  &  T.  Co.  v.  Curtis,  7  N.  Y. 
466;  Steamboat  Co.  v.  McCutcheon, 
13  Pa.  St.  13. 

6  See  Eastern  Counties  Ry.  Co. 
v.  Hawkes,  5  H.  L.  C.  331;  Cald- 
well  v.  National  Mohawk,  &c.  Bank, 
64  Barb.  333;  Thompson  v.  Lam- 
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ration  within  the  scope  of  his  ordinary  powers.  If  an  agent  of 
a  corporation  fyas  authority  by  its  charter  to  borrow  money  or 
to  issue  negotiable  paper  to  a  limited  amount  only,  the  com- 
pany will  be  liable  for  money  borrowed  or  notes  issued  by  the 
agent  in  an  ordinary  business  transaction  with  a  party  acting  in 
good  faith  and  without  notice,  although  the  agent's  authority 
may  have  been  previously  exhausted.1 

§  66.   The  Rights  of  Assignees.  —  Negotiable  paper  obtained 


bert,  43  Iowa,  239 ;  Bradley  v.  Bal- 
lard,  55  111.  413;  Beers  v.  Phoenix 
Glass  Co.,  14  Barb.  358;  Railway  Co. 
v.  McCarthy,  96  U.  S.  258,  267 ;  Lee 
v.  Pittsburgh  Mining  Co.,  56  How.  Pr. 
373 ;  Express  Co.  v.  Railroad  Co.,  99 
U.  S.  199 ;  and  cases  cited  infra,  \  154 ; 
also  §  169. 

1  Ossipee  Mfg.  Co.  v.  Canney,  54 
N.  H.  295 ;  Gordon  v.  Sea  Fire  Ass. 
Co.,  1  H.  &  N.  599.  See  also  New 
York  &  N.  H.  R.  R.  Co.  ».  Sclmyler, 
infra,  \  67-  Compare  Fountaine  v. 
Carmarthen  Ry.  Co.,  L.  R.  5  Eq.  316; 
Be  Pooley  Hall  Co.,  21  L.  T.  N.  s. 
690.  In  Lowell,  &c.  Bank  v.  Inhab. 
of  Winchester,  8  Allen,  109,  it  was 
held  that  after  a  power  given  to  an 
agent  of  a  township  to  borrow  not 
exceeding  a  certain  amount  on  a  sin- 
gle occasion  had  been  fully  exercised, 
the  township  was  not  liable  for  a  sub- 
sequent loan  made  by  the  agent,  al- 
though he  represented  to  the  lender 
that  he  had  not  yet  exercised  his 
power.  Compare  Davis's  Case,  L.  R. 
12  Eq.  516,  and  Wilson's  Case,  id. 
521.  In  Davis's  Case,  the  directors  of 
a  building  society,  having  a  general 
power  to  borrow  money  for  the  pur- 
poses of  the  society,  borrowed  money 
for  an  entirely  unauthorized  purpose. 
Vice-Chancellor  Sir  James  Bacon 
held  that  the  lender  of  the  money 
could  not  enforce  his  claim  upon  the 
winding  up  of  the  society.  In  Wil- 
son's Case,  it  appeared  that  the  direc- 


tors of  the  same  company  had  bor- 
rowed money  for  an  unauthorized 
purpose,  and  had  deposited  certain 
title-deeds  with  the  lender  as  security. 
An  application  having  been  made  by 
the  official  liquidator  for  an  order 
directing  the  lender  to  deliver  up  the 
title-deeds  without  repayment  of  the 
money  loaned,  the  Vice-Chancellor 
refused  to  interfere. 

The  two  cases  seem  to  have  differed 
in  the  fact  that  there  was  notice  of 
the  purpose  of  the  loan  in  Davis's 
Case,  but  not  in  Wilson's.  In  the 
latter  case  the  Vice-Chancellor  said : 
"  I  find  the  transaction  one  not  likely 
to  raise  any  suspicion  in  the  mind  of 
the  man  who  lent  the  money.  He  did 
not  inquire  into  the  circumstances.  It 
was  not  necessary  he  should  ;  he  lent  his 
money  and  he  took  certain  security." 

The  decision  in  Wilson's  Case,  that 
the  lender  should  not  be  compelled  to 
deliver  up  his  security  without  repay- 
ment of  his  money  was  clearly  correct. 
But  it  may  be  doubted  whether  the 
Vice-Chancellor  was  right  in  holding 
that  the  debt  itself  was  not  enforce- 
able. If  the  lender  had  notice  that 
the  agents  of  the  company  were  acting 
without  authority  in  borrowing  the 
money,  neither  loan  nor  security  would 
be  chargeable  upon  the  company ;  but 
if  the  lender  had  no  notice,  both  loan 
and  security  should  be  held  valid  and 
binding  under  Rules  VI.  and  XL ; 
supra,  §  62 ;  infra,  §  97. 
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from  the  agents  of  a  corporation  by  a  party  having  notice  of 
their  want  of  authority  to  issue  it  may  become  binding  upon  the 
company,  after  it  has  passed  into  the  hands  of  a  purchaser  with- 
out notice.1  A  purchaser  of  a  negotiable  instrument  issued  by 
an  agent  of  a  corporation  to  a  prior  holder  stands  in  the  same 
position  as  a  party  dealing  directly  with  the  agent ;  he  must  at 
his  peril  take  notice  of  limitations  placed  upon  the  agent's 
authority  by  the  charter  or  articles  of  association  of  the  com- 
pany, but  not  of  special  instructions. 

An  assignee  of  a  non-negotiable  engagement  can  claim  110 
greater  rights  than  belonged  to  his  assignor.  At  law  he  must 
sue  in  the  name  of  the  original  party  to  the  contract ;  and  in 
chancery  only  the  equitable  rights  of  the  assignor  can  be  en- 
forced. Hence  a  bona  fide,  purchaser  of  a  non-negotiable  obliga- 
tion of  a  corporation  cannot  claim  the  benefit  of  Rule  VI.2 

However,  a  corporation  may  become  liable  directly  to  the 
assignee  of  a  non-negotiable  contract  by  an  acceptance  of  the 
assignment,  operating  as  a  novation ;  and  where  an  assignment 
was  accepted  upon  the  faith  of  representations  made  by  the 
agents  of  a  corporation  within  the  scope  of  the  authority,  the 
company  may  be  held  liable  upon  the  principle  of  estoppel. 
"Whatever  equities  a  company  may  have  against  the  original 
obligee  on  a  bond  issued  by  them,  they  may,  either  by  direct 
admission  or  by  conduct,  preclude  themselves  from  setting  them 
up  against  an  assignee  for  a  valuable  consideration."  3 

§  67.  Fraudulent  Representations.  —  The  liability  of  a  corpo- 
ration for  fraudulent  representations  made  by  its  agents  while 
acting  within  the  scope  of  their  apparent  powers  rests  upon  the 
same  principle  as  the  liability  for  unauthorized  contracts  made 
under  similar  circumstances.  The  law  upon  this  subject  was 
veiy  fully  discussed  in  The  New  York  &  New  Haven  R  R.  Co. 
v.  Schuyler  and  others.4  The  facts  of  the  case  were  as  follows  : 

1  Ex  parte  Chorley,  L.  R.  11  Eq.  8  Branton's  Claim,  L.  R.  19  Eq. 
157 ;  Hulett's  Case,  2  J.  &  H.  300.  302,  315,  per  Malius,  V.  C. 

2  Atheneum  L.  Ass.  Co.  v.  Pooley,  4  34  N.  Y.  30 ;  see  also  Sturges  v. 
3  De  G.  &  J.  294;  and  compare  Brim-  Bank  of  Circleville,  11  Ohio  St.  153  ; 
ton's  Claim,  L.  R.  19  Eq.  312.  Cocheco  Nat.   Bauk   v.   Haskell,   51 

N.  H.  116 ;  and  see  infra,  §  331. 
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Kobert  Schuyler,  president  of  the  New  York  and  New  Haven 
Railroad  Company,  had  a  general  authority  to  execute  transfers 
of  shares  upon  the  books  of  the  company,  and  to  issue  stock 
certificates  to  the  proper  parties.  He  also  had  authority  to  sell 
any  shares  which  had  been  forfeited  to  the  company,  or  which  had 
not  been  taken  by  the  original  subscribers.  The  capital  stock 
of  the  company  was  limited  by  its  charter  to  a  certain  amount, 
and  divided  into  a  fixed  number  of  shares.  Schuyler,  however, 
fraudulently  issued  certificates  representing  a  large  number  of 
shares  in  excess  of  the  number  allowed  by  the  charter,  and  many 
of  these  fraudulent  certificates  passed  into  the  hands  of  bona  fide 
purchasers  for  value. 

A  bill  in  equity  having  been  brought  by  the  railroad  company 
for  a  cancellation  of  the  certificates  issued  without  authority, 
the  Court  of  Appeals  of  New  York  held  that  the  capital  of  the 
company  could  under  no  circumstances  be  increased  beyond  the 
amount  limited  by  the  charter,  and  that  the  certificates  in  excess 
of  this  amount  were  therefore  void  and  must  be  delivered  up ; 
but  the  court  also  decided  that  bona  fide  purchasers  of  the 
spurious  certificates  were  entitled  to  be  reimbursed  by  the  com- 
pany for  the  damages  which  they  had  sustained  through  the 
fraud  of  its  president.1 

§  68.  Acts  not  authorized  under  Ordinary  Circumstances.  — 
A  party  dealing  with  an  agent  is  not  entitled  to  assume  the 
existence  of  any  extraordinary  state  of  facts  in  order  to  bring 
the  acts  of  the  agent  within  the  scope  of  his  apparent  authority. 
Hence,  if  a  contract  made  by  an  agent  of  a  corporation  is  of  such 
a  description  that  it  would  be  in  excess  of  the  company's  charter 
except  under  extraordinary  circumstances,  the  company  can  be 
held  bound  by  such  contract,  only  provided  those  extraordinary 
circumstances  did  exist. 

Thus  the  directors  of  a  trading  corporation  have  authority, 
under  certain  circumstances,  to  sell  any  or  even  all  of  the  com- 

1  See  this  case  further  considered    port  Bank  v.  New  York  &  N.  H. 
infra,  §  88.    See  also  Tome  v.  Parkers-    R.   R.  Co.,  30  Conn.  231 ;   Mandel- 
burgh,  &c.  R.  R.  Co.,  39  Md.  36 ;    baum  v.  North  American  Mining  Co., 
Mechanics'    Bank    v.    New    York    &    4  Mich.  465. 
N.  H.  R.  R.  Co.,  13  N.  Y.  599 ;  Bridge- 
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pany's  property.  Yet  an  unauthorized  sale  of  the  whole  prop- 
erty and  trade  of  a  company,  or  of  any  property  known  to  be 
necessary  to  carry  on  its  business,  would  not  be  binding  even 
in  favor  of  a  person  acting  in  good  faith ;  for  no  person  would 
be  entitled  to  assume  the  existence  of  the  circumstances  under 
which  so  extraordinary  an  act  would  be  proper.1 

Again,  if  the  agents  of  a  corporation  have  no  authority  to 
issue  negotiable  paper  on  behalf  of  the  company,  except  under 
special  circumstances,  a  purchaser  of  negotiable  paper  issued  by 
such  agents  cannot  presume  that  the  paper  was  properly  issued ; 
and  in  order  to  hold  the  company  liable  he  must  show  the  ex- 
istence of  the  special  circumstances  upon  which  the  authority 
of  the  agent  to  bind  the  company  rested  2 

The  cashier  of  a  bank  may  have  authority  under  certain  cir- 
cumstances to  secure  his  own  promissory  note  by  an  indorse- 
ment in  the  name  of  the  bank  ;  but  he  would  not  have  authority 
to  make  an  indorsement  of  that  character  under  ordinary  cir- 
cumstances ;  and  therefore  a  party  receiving  a  note  drawn  by  a 
cashier,  and  indorsed  in  blank  in  the  name  of  the  bank  before 
being  indorsed  by  the  payee,  must  at  his  peril  ascertain  whether 
the  cashier  acted  within  the  scope  of  his  authority.3 

§  69.  The  Authorities.  —  The  language  of  the  authorities  upon 
this  question  is  frequently  not  very  clear,  on  account  of  the 
unfortunate  use  of  the  expression  ultra  vires.  Thus,  in  Miners' 
Ditch  Co.  v.  Zellerbach,4  Sawyer,  C.  J.,  said :  "  An  act  is  said  to 
be  ultra  vires  when  it  is  not  within  the  scope  of  the  powers  of 
the  corporation  to  perform  it  under  any  circumstances  or  for 
any  purpose.  An  act  is  also  sometimes  said  to  be  ultra  vires 
with  reference  to  the  rights  of  certain  parties  when  the  corpo- 

1  See  Rollins  v.  Clay,  33  Me.  132;  ship  v.  Andress,  56  Ind.  157 ;  Lucas 
infra,    §    240.      Compare    Ernest  v.  v.  Pitney,  3  Dutch.  221;  Hacketstown 
Nicholls,  6  H.  L.  C.  401,  421 ;  aud  v.  Schwackhammer,  37  N.  J.  L.  191. 
see  Balfour  v.  Ernest,  5  C.  B.  N.  s.         8  West  St.  Louis  Bank  v.  Shawnee 
601,  624 ;  infra,  §§  211-217.  Bank,  95  U.  S.  557,  3  DiU.  403.     See 

2  See  The  Floyd  Acceptances,  7  Claflin  v.  Farmers',  &c.  Bank,  25  N.  Y. 
Wall.  606,   680;   Mayor  v.  Ray,  19  293. 

Wall.  468;  Bacon  V.Mississippi,  &c.         4  37  Cal.  578,  and  cases  cited;  Bis- 

Ins.  Co.,  32  Miss.  116;    Silliman  t».  sell  v.  Michigan  Southern,  &c.  R.  R. 

Fredericksburgh,  &c.  R.  R.  Co.,  27  Co.,  22  N.  Y.  293;    McPherson  v. 

Gratt  131 ;    Sheffield  School  Town-  Foster,  43  Iowa,  65. 
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ration  is  not  authorized  to  perform  it  without  their  consent,  or 
with  reference  to  some  specific  purpose,  when  it  is  not  authorized 
to  perform  it  for  that  purpose,  although  fully  within  the  scope 
of  the  general  powers  of  the  corporation,  with  the  consent  of  the 
parties  interested,  or  for  some  other  purpose.  And  the  rights 
of  strangers  dealing  with  corporations  may  vary,  according  as 
the  act  is  ultra  vires  in  one  or  the  other  of  these  senses.  All 
these  distinctions  must  be  constantly  borne  in  mind  in  con- 
sidering a  question  arising  out  of  dealings  with  a  corporation. 
When  an  act  is  ultra  vires  in  the  first  sense  mentioned,  it  is 
generally,  if  not  always,  void  in  toto,  and  the  corporation  may 
avail  itself  of  the  plea.  But  when  it  is  ultra  vires  in  the  second 
sense,  the  right  of  the  corporation  to  avail  itself  of  the  plea  will 
depend  upon  the  circumstances  of  the  case."  In  other  author- 
ities a  distinction  has  been  drawn  between  such  acts  as  are 
ultra  vires  of  the  corporation,  and  such  acts  as  are  ultra 
vires  as  between  the  directors  and  the  shareholders  of  the 
company.1 

It  is  submitted  that  every  act  of  a  corporation  which  is  not 
authorized  by  its  charter  is  ultra  vires  in  the  sense  that  it 
involves  an  unlawful  exercise  of  corporate  power.  And  it  is 
wholly  immaterial  for  this  purpose,  that  the  act  might  perhaps 
have  been  lawfully  performed  for  a  different  purpose  or  under 
a  different  state  of  facts.2 

No  agent  of  a  corporation  can  have  authority  to  do  an  act  in 
violation  of  the  company's  charter ;  and,  as  all  persons  dealing 
with  a  corporation  must  take  notice  of  the  provisions  of  its  char- 
ter, it  follows  that  the  agents  of  a  corporation  can  never  bind  it 
by  an  act  which  the  charter  does  not  authorize  under  any  cir- 
cumstances or  for  any  purpose  whatsoever.  If  the  charter  of 
a  corporation  authorizes  a  particular  act  to  be  performed  only 
under  certain  circumstances,  then  no  agent  of  the  company  has 
authority  to  perform  such  act,  unless  the  required  circumstances 

1  Eastern    Counties    By.    Co.    v.         2  The  consequences  of  an  unau- 
Hawkes,   5   H.   L.  C.  331,   372,  33    thorized  exercise  of  corporate  power 
Eng.  L.  &  Eq.  9,  32,  per  Lord  Camp-    will  be  considered  hereafter, 
bell ;  Mayor  of  Norwich  v.  Norfolk  By. 
Co.,  4  El.  &  Bl.  397,  443. 
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do  exist ;  but,  in  accordance  with  the  general  principles  of  the 
law  of  agency,  a  corporation  may  in  many  cases  be  bound  by 
an  act  of  that  description,  even  when  performed  by  its  agents 
without  authority. 

If  a  corporation  were  held  liable  to  a  party  acting  in  good 
faith  and  without  notice  for  every  act  of  its  agents  which  might 
under  any  circumstances  have  been  authorized  by  the  company's 
charter  (as  has  been  sometimes  stated),  then  the  responsibility 
of  a  corporation  for  the  acts  of  its  agents  would  be  practically 
unlimited ;  for  extraordinary  circumstances  are  conceivable 
which  would  bring  the  most  unusual  acts  within  the  implied 
powers  of  an  ordinary  trading  corporation.1  On  the  other 
hand,  there  is  no  class  of  acts  which  the  charter  of  a  corporation 
authorizes  it  to  perform  under  all  circumstances,  or  for  all 
purposes. 

It  is  obviously  impossible  to  state  any  precise  rule  by  which  a 
line  can  b.e  drawn,  in  every  case,  between  such  acts  as  are  suffi- 
ciently unusual  to  put  persons  dealing  with  an  agent  upon 
inquiry,  and  such  acts  as  may  be  presumed  to  be  within  the 
agent's  authority.  Each  case  must  depend  upon  its  own  peculiar 
facts  and  circumstances.2 

§  70.  The  Authorities,  continued.  —  In  The  Eastern  Counties, 
&c.  Ky.  v.  Hawkes,3  Lord  St.  Leonards  used  these  words : 
"Where  the  directors  are  acting  in  the  obvious  line  of  duty,  as 
in  this  case,  buying  off  an  opposition  and  acquiring  property 
necessary  or  useful  for  the  corporation,  and  the  party  contracting 
with  such  directors  is  not  aware  of  any  intended  misapplication 
on  their  part,  I  am  of  opinion  that  the  contract  is  binding, 
although  it  can  afterwards  be  shown  that  the  property  really 
was  not  required  for  the  railway.  The  safety  of  men  in  their 
daily  contracts  requires  th^t  this  doctrine  of  ultra  vires  should 
be  confined  within  narrow  bounds." 

In  The  Mayor,  &c.  of  Norwich  v.  The  Norfolk  Ry.  Co.,4  Lord 

1  See  infra,  §  70.  p.  350.    See  also  Moss  ».  Rossie  Lead 

2  See  Fountaine  v.  Carmarthen  Ry.    Mining  Co.,  5  Hill,  137,  140. 

Co.,  L.  R.  5  Eq.  316.  4  4  El.  &  Bl.  397,  443 ;  s.  c.  30 

8  5    H.    L.    C.    331,    371  ;    and    Eng.  L.  &  Eq.  143. 
see  per  Lord  Cranworth,  L.  C.,  on 
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Campbell,  C.  J.,  said  :  "  The  mere  circumstance  of  a  covenant  by 
directors,  in  the  jiame  of  the  company,  being  ultra  vires  as  be- 
tween them  and  the  shareholders,  does  not  necessarily  disentitle 
the  covenantee  to  sue  upon  it.  For  example,  if  the  directors  of 
a  railway  company  were  to  enter  into  a  contract  under  seal  of 
the  company  for  the  purchase  of  a  large  quantity  of  iron  rails, 
and  to  pay  for  them  at  a  fixed  price,  as  the  vendor  had  reasona- 
ble ground  for  supposing  that  the  rails  were  wanted  for  the  pur- 
pose of  a  railroad,  it  would  be  no  deience  to  an  action  for  the 
price,  or  for  not  accepting  them,  that  the  rails  were  illegally  pur- 
chased on  speculation,  to  be  resold  by. the  directors  for  their 
own  profit.  But  suppose  that  the  directors  of  a  railway  com- 
pany should  purchase  a  thousand  gross  of  green  spectacles  as  a 
speculation,  and  should  put  the  seal  of  the  company  to  a  deed 
covenanting  to  pay  for  these  goods,  here  would  be  a  clear  excess 
of  authority  on  the  part  of  the  directors  ;  this  excess  of  authority 
would  necessarily  be  known  to  the  covenantee,  and  he  being  in 
pari  delicto,  I  conceive  that  the  maxim  would  apply,  '  potior  est 
cond.itio  possidentis.' l  This  would  be  an  illegal  contract  to  mis- 
apply the  funds  of  the  company,  and  the  illegality  might  be  set 
up  as  a  defence.  So  if  without  any  consideration  whatever  the 
directors  of  a  railway  company  were  to  put  the  company's  seal 
to  a  deed,  covenanting  to  pay  a  mere  stranger  £1,000,  this  would 
be  ultra  vires  to  the  knowledge  of  the  covenantee,  and  he  could 
not  maintain  an  action  to  recover  the  £1,000  from  the  funds  of 
the  company  in  fraud  of  the  shareholders.  Where  the  excess  of 
authority,  with  ^knowledge  of  both  parties,  is  shown  by  plea,  this 
joint  violation  of  the  law,  I  apprehend,  is  a  bar  to  the  action." 

In  the  same  case,2  Erie,  J.,  said,  in  discussing  the  East  Angli- 
can Railway's  case : 3  "  Looking  at  the  report,  with  the  remarks  in 
the  argument,  I  understand  the  court  to  have  meant  that  any 
application  of  the  funds,  and  any  contract  which,  in  the  knowl- 

1  Nevertheless,  circumstances  can  dust  while  working  upon  the  road,  there 

be  imagined  under  which  the  directors  can  be  no  doubt  that  the  directors 

of  a  railway  company  would  have  au-  would  have  authority  to  supply  them. 
thority  to  purchase  green  spectacles.          2  4  El.  &  Bl.  414,  415;  s.  c.  30 

Thus,  if  green  spectacles  were  required  Eng.  L.  &  Eq.  128. 
for  the  use  of  the  servants  of  the  com-         8  11  C.  B.  775;  s.  c.  16  Jurist, 

pany,  as  a  protection  against  snow  or  249,  250. 
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edge  of  the  party  who  should  sue  on  the  contract,  was  intended 
for  a  purpose  unconnected  with  the  purpose  of  incorporation, 
was  prohibited ;  and  that,  where  the  contract  itself  appeared  to 
be  necessarily  unconnected  with  the  purpose  of  incorporation, 
both  the  parties  must  have  known  it  to  be  so,  and  the  court 
judicially  perceive  it  to  be  void ;  and  that,  if  the  contract  was 
not  necessarily  so  unconnected,  the  ground  of  illegality  must 
be  averred  and  found  in  the  usual  way,  before  it  could  be  a 
ground  of  judgment ;  and  that  no  application  of  the  funds  and 
no  contract  was  prohibited  by  implication,  which  the  parties 
intended  to  be  connected  with  the  purpose  of  incorporation, 
however  distant  the  connection  might  be.  The  question  put  in 
the  course  of  the  argument,  'Would  a  contract  by  a  railway 
company  for  a  theatre  or  chapel  be  void  ? '  exemplifies  the  doc- 
trine. It  would  or  would  not,  according  as  the  purpose  of  the 
contracting  parties  was  or  was  not  connected  with  the  railway. 
It  might  be  a  speculation  separate  from  the  railway,  and  pro- 
hibited. Or,  if  works  were  wanted  in  a  waste  place,  and  the 
company  found  it  to  be  for  their  interest  to  build  a  town,  and 
supply  it  with  all  requisites  for  inhabitancy,  and,  in  order  to 
secure  a  permanent  supply  of  workmen  of  skill  and  responsi- 
bility, added  a  chapel  and  a  theatre,  with  religious  and  secular 
instruction,  it  might  be  for  the  purpose  of  the  railway,  and  valid, 
and,  though  distantly  connected,  the  outlay  might  be  found 
eventually  to  increase  the  profit  from  the  traffic."  1 

§  71.  Matters  peculiarly  within  the  Agent's  Knowledge  —  For- 
malities.— Charters  of  incorporation  frequently  contain  provisions 
for  the  internal  government  of  the  companies  formed  under  them  ; 
thus,  it  is  common  to  provide  checks  upon  the  various  officers  or 
agents  who  are  employed  by  such  companies,  and  to  prescribe 
rules  for  the  orderly  transaction  of  business.  Provisions  of  this 
character  when  provided  in  the  charter  of  a  corporation  cannot 
be  disregarded  by  the  company's  agents ;  if  an  agent  of  a  corpo- 
ration acts  in  a  manner  which  is  not  authorized  by  the  com- 
pany's charter,  his  acts  are  ordinarily  not  binding.2 

1  Probably,    however,    a    railway    phenomenon    to    put   builders    upon 
company  contracting  to  build  a  church    inquiry, 
would  be  a  sufficiently  extraordinary         2  Supra,  §  61. 
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However,  a  party  dealing  with  an  agent  of  a  corporation  has 
usually  no  means  of  ascertaining  whether  formalities  prescribed 
in  the  management  of  the  internal  affairs  of  the  company  have 
been  complied  with,  and  matters  of  this  kind  are  peculiarly 
within  the  knowledge  of  the  company's  agents.  It  has  therefore 
been  held  that  if  a  person  deals  with  an  agent  of  a  corporation 
within  the  scope  of  his  apparent  authority,  and  without  notice  of 
the  non-performance  of  any  formality  prescribed  by  the  charter 
as  a  condition  precedent  to  the  agent's  authority  to  act,  he  will 
be  entitled  to  assume  that  the  formality  has  been  complied  with, 
and  the  corporation  will  be  estopped  from  showing  that  the  agent 
had  no  authority  to  bind  it,  by  reason  of  a  failure  to  comply  with 
the  prescribed  condition.1 

The  case  of  Eoyal  British  Bank  v.  Turquand^  has  been  fre- 
quently cited  to  establish  this  doctrine.  By  the  deed  of  settle- 
ment of  a  joint-stock  company  the  directors  were  authorized  to 
borrow  money,  upon  obtaining  a  resolution  at  a  general  meeting 
of  the  company.  The  directors  having  borrowed,  it  was  held  by 
the  Court  of  Exchequer  Chamber  that  the  company  was  liable 
to  repay  the  money  to  the  lender,  who  had  acted  in  good  faith ; 
and  that  it  was  immaterial  whether  a  proper  resolution  had 
been  obtained  or  not.  Jervis,  C.  J.,  said :  "  We  may  now  take 
for  granted  that  the  dealings  with  these  companies  are  not  like 
dealings  with  other  partnerships,  and  that  the  parties  dealing 
with  them  are  bound  to  read  the  statute  and  the  deed  of  settle- 
ment. But  they  are  not  bound  to  do  more.  And  the  party 
here,  on  reading  the  deed  of  settlement,  would  find,  not  a  pro- 
hibition from  borrowing,  but  a  permission  to  do  so  on  certain 
conditions.  Finding  that  the  authority  might  be  made  com- 
plete by  a  resolution,  he  would  have  a  right  to  infer  the  fact 
of  a  resolution  authorizing  that  which  on  the  face  of  the  docu- 
ment appeared  to  be  legitimately  done."3 

1  See  supra,  §  63.  v.  East  Holyford  Mining  Co.,  L.  R 

2  6  El.  &  Bl.  327.  7  H.  L.  869;  Smith  ».  Hull  Glass  Co., 
8  6  El.  &  Bl.  332.     See  also  Ex    11  C.  B.  897 ;   Connecticut  Mut.  L. 

parte  Holmes,  3  W.  W.  &  A.  B.  (Vic-  Ins.  Co.  v.  Cleveland,  &c.  B,.  B.  Co., 

toria)  162  ;  In  re  Atheneum,  &c.  Co.,  41    Barb.    9  ;    Samuels    v.   Holliday, 

4   K.   &   J.   549 ;    Colonial   Bank  v.  McCahon,  214 ;    s.  c.  1  Woolw.  40 ; 

Willan,  L.  R.  5  C.  P.  417 ;  Mahoney  McDougald  v.   Lane,    18    Ga.    445  ; 
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The  same  doctrine  has  been  affirmed  in  other  cases.  Thus,  it 
has  been  held  that  a  policy  of  insurance  issued  by  an  agent  of  a 
company,  whose  deed  provided  that  "  the  common  seal  shall  not 
be  affixed  to  any  policy,  except  by  an  order  signed  by  three 
directors  and  countersigned  by  the  manager,"  was  valid  and 
binding,  although  a  proper  order  had  not  been  obtained,  provided 
the  assured  had  acted  in  ignorance  of  the  informality.1  And  for 
the  same  reason  it  follows  that  a  corporation  cannot  repudiate  a 
mortgage  made  to  secure  bonds  in  the  hands  of  bona  fide  pur- 
chasers without  notice,  merely  because  the  resolution  authorizing 
the  bonds  to  be  issued  was  passed  by  the  directors  of  the  com- 
pany in  a  foreign  State.2 

§  72.  The  Rule  applied  to  Municipal  Corporations.  — •  The  case 
of  The  Royal  British  Bank  v.  Turquand  was  approved  by  the 
Supreme  Court  of  the  United  States  in  Commissioners  of  Knox 
County  v.  Aspinwall.3  Here  a  statute  provided  that  the  board 
of  commissioners  of  a  county  should  have  authority  to  subscribe 
for  shares  in  a  railroad  company,  and  issue  bonds  in  payment,  in 
case  a  majority  of  the  voters  of  the  county  should  so  determine 
after  certain  notices  of  the  time  and  place  of  voting  had  been 
given.  The  commissioners  of  a  county  having  subscribed  for 
shares  and  issued  bonds,  purporting  to  have  been  issued  in  com- 
pliance with  the  statute,  it  was  held  that  the  county  could  not 
deny  that  the  prescribed  notices  of  the  time  and  place  of  election 
had  been  given,  in  a  suit  brought  by  a  bona  fide  purchaser  of 
the  bonds. 

McDougald  v.  Bellamy,  18  Ga.  412.  whose  duty  it  is  to  see  to  the  observ- 
Compare  Fountaine  v.  Carmarthen  Ry.  ance  of  formalities  cannot  hold  the  corn- 
Co.,  L.  R.  5  Eq.  316.  pany  bound,  unless  every  formality  has 

1  Prince    of    Wales,    &c.    Co.    v,  been  strictly  complied  with.    Er  parte 
Harding,  El.  Bl.  &  El.  183;    In  re  Valpy,  L.  R.  7  Ch.  289;  In  re  Wynn, 
Atheneum,  &c.  Co.,  4  K.  &  J.  549 ;  &c.  Coal  Co.,  L.  R.  10  Eq.  515  ;  In  re 
Smith  v.  Smith,  62  Til.  493.  Native  Iron  Ore  Co.,  L.  R.  2  Ch.  D. 

2  Galveston  R.  R.  Co.  v.  Cowdrey,  345  ;  In  re  Newcastle  Marine  Ins.  Co. 
11  Wall.  459.  19    Beav.  97,    107-     Compare   In   re 

A  person  who  has  notice  that  an  General  Prov.  Ins.  Co.,  L.  R.  14  Eq. 

agent  of  a  company  has  neglected  any  507;    In  re  General  South  Am.  Co., 

prescribed  formality  cannot  charge  the  L.    R.    2   Ch.   D.    337,    344 ;    supra, 

company  with  the  agent's  acts.     And  §  61. 
it   is  clear  that  an  officer  or  agent         8  21  How.  539,  544. 
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This  decision  has  been  frequently  followed  in  later  cases  in 
the  same  court.  In  Town  of  Coloma  v.  Eaves,1  Mr.  Justice 
Strong,  delivering  the  opinion  of  the  court,  said :  "  In  the  leading 
case  of  Knox  v.  Aspinwall,  21  How.  544,  the  decision  was  rested 
upon  two  grounds.  One  of  them  was  that  the  mere  issue  of  the 
bonds,  containing  a  recital  that  they  were  issued  under  and  in 
pursuance  of  the  legislative  act,  was  a  sufficient  basis  for  the 
assumption  by  the  purchaser  that  the  conditions  on  which  the 
county  (in  that  case)  was  authorized  to  issue  them  had  been 
complied  with  ;  and  it  was  said  that  the  purchaser  was  not 
bound  to  look  farther  for  evidence  of  such  compliance,  though 
the  recital  did  not  affirm  it.  This  position  was  supported  by 
reference  to  The  Royal  British  Bank  v.  Turquand,  6  El.  &  Bl. 
327,  a  case  in  the  Exchequer  Chamber,  which  fully  sustains  it, 
and  the  decision  was  concurred  in  by  all  the  judges." 

The  rule  established  by  the  decisions  of  the  Supreme  Court 
with  regard  to  the  validity  of  bonds  issued  by  municipal  cor- 
porations was  stated  by  Mr.  Justice  Strong,  in  these  words  : 
"Where  legislative  authority  has  been  given  to  a  municipality, 
or  to  its  officers,  to  subscribe  for  the  stock  of  a  railroad  company, 
and  to  issue  municipal  bonds  in  payment,  but  only  on  some 
precedent  condition,  such  as  a  popular  vote  favoring  the  sub- 
scription, and  where  it  may  be  gathered  from  the  legislative 
enactment  that  the  officers  of  the  municipality  were  invested 
with  power  to  decide  whether  the  condition  precedent  has  been 
complied  with,  their  recital  that  it  has  been,  made  in  the  bonds 
issued  by  them  and  held  by  a  bona  fide  purchaser,  is  conclusive 
of  the  fact  and  binding  upon  the  municipality ;  for  the  recital 
is  itself  a  decision  of  the  fact  by  the  appointed  tribunal."  2 

The  opinion  expressed  by  Mr.  Justice  Strong,  that  a  bona  fide 

1  92  U.  S.  484,  490.  Strong,   96   U.   S.   271 ;    Count/  of 

2  Town   of  Coloma  ».   Eaves,   92  Davies  v.  Huidekoper,  98  U.  S.  98; 
U.  S.  484,  491;   and   see  Moran  ».  Hackett  v.  Ottawa,  99  U.  S.  86;  First 
Miami  County,  2  Black,  732  ;  Mercer  Nat.  Bank  v.  Concord,  50  Vt.  257  ; 
County    v.    Hackett,    1     Wall.    83 ;  Dillon  on  Mun.  Corporations.    But  see 
Mayor  v.   Muscatine,    1   Wall.   384 ;  the   dissenting   opinion    of  Mr.   Jus- 
Supervisors  v.  Schenck,  5  Wall.  784;  tice   Miller  in    Humboldt    Township 
Commissioners   v.    Bolles,    94   U.    S.  v.  Long,  92  U.  S.  646 ;  McPherson 
104 ;    Township    of   Rock   Creek  v.  v.  Foster,  43  Iowa,  48. 
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purchaser  of  municipal  bonds  is  entitled  to  assume  that  every 
formality  required  by  law  to  be  observed  in  the  issue  of  bonds 
has  been  complied  with,  even  although  no  recital  to  that  effect 
be  contained  in  the  bonds  themselves,  is  in  accordance  with  the 
rule  laid  down  in  Royal  British  Bank  v.  Turquand,  provided 
there  be  no  difference  in  this  respect  between  a  banking  corpora- 
tion and  a  municipality.1  The  principle  upon  which  this  ques- 
tion depends  has  been  sufficiently  discussed  in  previous  sections. 
§  73.  Formalities  in  the  Appointment  of  Agents.  —  It  is  a 
condition  precedent  to  a  valid  appointment  of  an  officer  or 
agent  of  a  corporation,  that  every  formality  prescribed  by  the 
charter  in  making  the  appointment  be  observed.2  But  if  a 
person  is  held  out  as  an  agent  of  a  corporation,  by  superior 
agents  who  might  have  properly  appointed  him,  then  a  party 
dealing  with  such  agent  in  good  faith  and  without  notice  is 
entitled  to  assume  that  a  regular  appointment  was  made ;  and 
the  corporation  will  be  estopped  from  showing  the  contrary. 
Thus,  "  if  a  person  acts  notoriously  as  xcashier  of  a  bank,  and  is 
recognized  by  the  directors,  or  by  the  corporation,  as  an  existing 
officer,  a  regular  appointment  will  be  presumed ;  and  his  acts 
as  cashier  will  bind  the  corporation,  although  no  written  proof 
is  or  can  be  adduced  of  his  appointment." 3 

1  The  opinion  of  Mr.  Justice  Strong  Swayne  in  San  Antonio  ».  Mehaffy, 

has  been  shared  by  other  judges  of  the  96  U.S.  314 ;  per  Mr.  Justice  Clif- 

same  court.      In  Hackett  v.  Ottawa,  ford    in   Supervisors    v.    Scheuck,    5 

99  U.  S.  86,  95,  Mr.  Justice  Harlan  Wall.  784.    Compare  Webb  v.  Com'rs 

said:    "The   city  is   estopped  by  its  of  Herne  Bay,  L.  R.   5  Q.  B.  642; 

own  representations  to  say,  as  against  but  see  contra,  per  Mr.  Justice  Brad- 

a  bona  fide  holder  of  the  bonds,  that  ley  in  Town  of  Coloina  v.  Eaves,  92 

they  were  not  issued  or  used  for  mu-  U.  S.  493. 

nicipal  or  corporate  purposes.    It  can-  2  S/ipra,  §  61. 

not  now  be  heard,  as  against  him,  to  s  Per  Mr.  Justice  Story  in  Bank 

dispute  their  validity.     Had  the  bonds  of  U.  S.  v.  Dandridge,  12  Wheat.  64, 

upon  their  face   made    no    reference  70;  Insurance  Co.  v.  McCain,  96  U.  S. 

whatever  to  the  charter  of  the  city,  or  84 ;  Minor  v.  Mechanics'  Bank,  1  Pet. 

recited   only  those    provisions  which  46 ;    In   re    County  Life    Ass.    Co., 

empowered    the    council    to    borrow  L.  R.  5  Ch.  288;   Baird  v.  Bank  of 

money  upon  the  credit  of  the  city  and  Washington,  11    S.  &  R.  414,  415  ; 

to  issue  bonds  therefor,  the  liability  of  Lester  v.  Webb,  1  Allen,  34 ;  Union 

the  city  to   him   could  not  be  ques-  Mining  Co.  v.  Rocky  Mt.  Nat.  Bank, 

tioued."     See  also  per  Mr.    Justice  2  Col.  248 ;  and  see  Beers  v.  Phoenix 
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RULE  VII.  —  If  a  corporation  has  ratified  an  act  performed  by  an 
agent  on  its  behalf,  then  such  act  will  be  treated  as  the  act  of  the 
company,  although  the  agent  may  have  had  no  authority  to 
bind  it. 

§  74  The  Principle  of  the  Rule.  —  The  rule  above  stated  is 
based  upon  a  general  principle  of  the  law  of  agency.  If  a  party 
has  ratified  an  act  performed  by  another  as  agent  on  his  behalf, 
then  such  act  will  be  binding  upon  the  party  in  whose  behalf 
it  was  done,  to  the  same  extent  as  if  it  had  been  performed  in 
pursuance  of  a  previous  grant  of  authority.1 

No  certain  form  of  words  is  essential  to  a  ratification  of  an 
act  performed  by  an  agent ;  in  many  cases  mere  acquiescence  or 
a  failure  to  repudiate  the  act  has  been  held  sufficient.  Kent 
said :  "  It  is  a  very  clear  and  salutary  rule  in  relation  to  agen- 
cies, that  where  the  principal,  with  knowledge  of  all  the  facts, 
adopts  or  acquiesces  in  the  acts  done  under  an  assumed  agency, 
he  cannot  be  heard  afterwards  to  impeach  them  under  pretence 
that  they  were  done  without  authority,  or  even  contrary  to 


Glass  Co.,  14  Barb.  358 ;  Men  v.  Cit- 
izens' Steam  Nav.  Co.;  22  Cal.  28; 
Alabama,  &c.  R.  R.  Co.  v.  Kidd,  29 
Ala.  221;  Town  of  Concord  v.  Con- 
cord, 16  N.  H.  26. 

"  A  corporation  may  act  by  means 
of  an  officer  de  facto  as  fully  and  ef- 
fectually, as  regards  the  public  and 
third  persons,  as  by  an  officer  de  jure  ;  " 
per  Sergeant,  J.,  in  McGargell  v.  Haz- 
leton  Coal  Co.,  4  W.  &  S.  425;  and  see 
Anglo-Californian  Bank  v.  Mahoning, 
&c.  Co.,  6  Reporter,  705  (U.  S.  C.  C.). 

It  has  sometimes  been  held  that  a 
de  facto  officer  of  a  private  corporation 
occupies  a  position  similar  to  that  of 
a  de  facto  government  officer,  or  other 
public  official,  in  possession  of  his 
office  under  color  of  right.  See  Walker 
v.  Fleming,  70  N.  C.  484.  But  the 
two  cases  are  governed  by  different 


principles.  A  private  corporation 
cannot  be  charged  with  the  acts  of  a 
party  whom  it  has  not  given  authority 
to  represent  it,  except  by  reason  of  an 
estoppel  (in  accordance  with  the  prin- 
ciple of  Royal  British  Bank  v.  Tur- 
quand),  or  on  account  of  a  subsequent 
ratification  (infra,  §  84).  In  Litch- 
field  Iron  Co.  v.  Bennett,  7  Cowen, 
234,  the  Supreme  Court  of  New  York 
decided  that  evidence  of  general  repu- 
tation was  not  sufficient  to  prove  who 
were  the  directors  of  a  company. 
Sutherland,  J.,  said:  "This  is  a  matter 
of  private  right,  and  must  be  decided 
by  the  ordinary  rules  of  evidence. 
The  directors  are,  in  no  sense,  public 
officers."  See  also  Johnston  v.  Jones, 
23  N.  J.  Eq.  216. 

1  Soames  v.  Spencer,  1  Dowl.  & 
R.  32. 
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authority."1  The  same  rule  applies  to  corporations.  In  Kel- 
sey  v.  National  Bank,2  Williams,  J.,  said :  "  The  law  is  well  set- 
tled that  a  principal  who  neglects  promptly  to  disavow  an  act 
of  his  agent,  by  which  the  latter  has  transcended  his  authority, 
makes  the  act  his  own  ;  and  the  maxim  which  makes  ratifica- 
tion equivalent  to  a  precedent  authority  is  as  much  predicable 
of  ratification  by  a  corporation  as  it  is  of  ratification  by  any 
other  principal,  and  it  is  equally  to  be  presumed  from  the 
absence  of  dissent." 

§  75.  Acts  in  Violation  of  the  Charter.  —  In  applying  Eule 
VII.  to  unauthorized  acts  performed  by  the  agents  of  a  corpora- 
tion, it  will  be  convenient  to  distinguish  between  such  acts  as 
are  in  violation  of  the  company's  charter,  and  therefore  Outside 
of  the  powers  delegated  to  any  of  its  agents,  and  such  acts  as 
are  merely  in  excess  of  the  powers  delegated  to  inferior  agents 
by  those  who  have  appointed  them,  but  are  within  the  powers 
of  the  latter. 

An  act  which  is  in  violation  of  the  charter  of  a  corporation 
involves  an  unauthorized  exercise  of  corporate  power  on  the 
part  of  the  company  ;  and  this  objection  cannot  be  obviated  by 
a  subsequent  ratification  of  the  act  by  the  shareholders.  It  is 
clear,  also,  that  if  a  contract  or  conveyance  made  by  an  agent 
on  behalf  of  a  corporation  is  void  because  prohibited  by  the 
common  law,  or  by  a  statute,  or  by  the  charter  of  the  company, 
it  cannot  be  made  valid  by  any  subsequent  act  of  the  share- 
holders.3 


1  2   Kent's  Com.  616 ;    Story  on  not  make,  they  cannot  confirm.      A 
Agency,  §§  239,  255,  256.  void    act    can    never    become    valid, 

2  69  Pa.  St.  426,  429.  merely   because    it    remains    unques- 
8  Ashbury  Ry.,  &c.  Co.  v.  Riche,  tioned."      See  also  Barton  v.   Plank 

L.  R.  7  H.  L.  672,  673;  supra,  §  43;  Road   Co.,    17   Barb.    397;    Kent  v. 

In  re  Comstock,  3  Sawy.  218  ;  supra,  Quicksilver  Mining  Co.,  78  N.  Y.  159, 

§  45.      In  Tippecanoe  Co.  v.  Lafay-  185 ;     and     compare    Hazlehurst    v. 

ette,  &c.  R.  R.  Co.,  50  Ind.  86,  112,  Savannah,  &c.  R.  R.  Co.,  43  Ga.  64; 

Biddle,  J.,  said :    "  A  contract  ultra  Martin   v.   Zellerbach,    38    Cal.   310 ; 

vires   is   void,   and    cannot,   be   made  Downing   v.   Mt.   Washington    Road 

valid  by  a  subsequent  act  of  the  cor-  Co.,  40  N.  H.  230 ;    Hood  v.  New 

poration,  because  there  is  no  residuary  York  &  N.  H.  R.  R.  Co.,  22  Conn, 

power  to  confirm  it.     What  they  could  502,  510. 
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§  76.  Acts  in  Violation  of  the  Charter  can  be  ratified  only  by 
Unanimous  Consent  of  the  Shareholders.  —  If  an  act  performed 
by  an  agent  on  behalf  of  a  corporation  involves  a  departure 
from  the  company's  charter,  it  can  be  ratified  only  by  the 
unanimous  consent  of  the  shareholders.  In  such  case  even  the 
majority  cannot  ratify  the  act  on  behalf  of  the  company,  for 
the  powers  of  the  majority  are  derived  wholly  from  the  char- 
ter itself.1 

In  Marsh  v.  Fulton  County,2  it  was  contended  that  certain 
bonds  issued  by  the  County  Court  of  Fulton  County  without 
the  previous  sanction  of  the  qualified  voters  of  the  county,  as 
required  by  law,  had  been  ratified  by  the  supervisors  of  the 
county.  But  the  Supreme  Court  of  the  United  States  held  that 
the  supervisors  had  no  power  to  ratify  the  act  of  the  County 
Court.  Mr.  Justice  Field  said  :  "  A  ratification  is,  in  its  effect 
upon  the  act  of  an  agent,  equivalent  to  the  possession  by  him 
of  a  previous  authority.  It  operates  upon  the  act  ratified  in  the 
same  manner  as  though  the  authority  of  the  agent  to  do  the  act 
existed  originally.  It  follows  that  a  ratification  can  only  be 
made  when  the  party  ratifying  possesses  the  power  to  perform 
the  act  ratified.  The  supervisors  possessed  no  authority  to 
make  the  subscription  or  issue  the  bonds  in  the  first  instance, 
without  the  previous  sanction  of  the  qualified  voters  of  the 
county.  The  supervisors  in  that  particular  were  the  mere  agents 
of  the  county.  They  could  not,  therefore,  ratify  a  subscription 
without  a  vote  of  the  county,  because  they  could  not  make  a 
subscription  in  the  first  instance  without  such  authorization." 

In  Hazard  v.  Durant,3  a  suit  in  equity  was  brought  by  a 
shareholder  in  a  corporation,  to  compel  its  president  to  account 
for  funds  belonging  to  the  company,  which  he  had  converted  to 
his  own  use.  Objection  was  made  that  the  bill  would  not  lie, 
because  the  company  or  the  majority  might  ratify  the  president's 

1  See  supra,  §§  33-35,  Rule  II.,  3  De  G.  &  J.  294;  Tracey  v.  Guthrie 

§  51.  County,  &c.  Ass.,  47  Iowa,  27  ;  Mc- 

3  10   Wall.    676,    684 ;    Ryan    v.  Cracken    v.    San   Francisco,    16   Cal. 

Lynch,  68  111.  160;  Salem  Bank   v.  592;  Zottman   v.   San  Francisco,   20 

Gloucester  Bank,  17  Mass.  1,  27-30;  Cal.  96. 
Atheneum   Life  Ass.   Co.    v.  Pooley,          8  11  R.  I.  196. 
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act.1  But  the  Supreme  Court  of  Rhode  Island  said  :  "  To  hold 
that  a  corporation  could  gratuitously  condone  or  release  such  a 
fraud,  by  anything  short  of  unanimous  consent,  would  be  mon- 
strous ;  for  it  would  be  in  effect  to  hold  that  a  president  or 
director,  who  can  control  a  majority  vote  in  the  corporation, 
may  rob  or  despoil  it  with  impunity.  ...  A  majority,  in  our 
opinion,  could  no  more  condone  such  a  wrong  gratuitously  than 
it  could  originally  have  sanctioned  it."  2 

§  77.  Ratification  by  the  Shareholders.  —  The  shareholders 
of  a  corporation  may,  by  unanimous  consent,  ratify  any  act  per- 
formed on  behalf  of  the  corporation  ;  and  after  such  ratifica- 
tion the  act  will  be  binding  upon  the  company  to  the  same 
extent  that  it  would  have  been  binding  if  the  company  had 
originally  authorized  it  to  be  done. 

No  act  can  be  more  clearly  unauthorized  than  an  alteration  of 
the  charter  or  articles  of  association  of  a  company,  by  the  act  of 
merely  a  portion  of  its  members.3  Yet  if  a  portion  of  the  share- 
holders or  the  directors  of  a  corporation  undertake  to  accept  a 
new  charter,  or  to  adopt  new  articles  of  association  on  behalf 
of  the  whole  company,  their  acts  may  be  ratified  by  the  remain- 
ing members ;  and  ratification  may  even  be  implied  from  mere 
acquiescence,  or  a  neglect  on  the  part  of  the  dissenting  share- 
holders, to  restrain  the  company  from  departing  from  its  original 
constitution.4 

1  See  infra,  \  390.  Co.,  8  Fla.   370  ;   Memphis  Branch 

a  Per  Potter,  J.,  in  Hazard  v.  Du-  R.  R.  Co.  v.  Sullivan,  57  Ga.  240; 

rant,  11 R.  1. 196, 207.  Compare  Frank-  Bedford  R.  R.  Co.  v.  Bowser,  48  Pa. 

fort  Bank  v.  Johnson,  24  Me.  490.  St.  29  ;  McConaby  v.  Turnpike  Co., 

In  Cumberland  Co.  v.  Sherman,  30  16  S.  &  R.  142 ;  Danbury,  &c.  R.  R. 
Barb.  553,  577,  it  was  held  that  a  ma-  Co.  v.  Wilson,  22  Conn.  435  ;  Ver- 
jority  could  not  ratify  a  sale  of  land  mont  &  Canada  R.  R.  Co.  v.  Ver- 
made  by  a  director  to  himself.  Com-  mont  C.  R.  R.  Co.,  34  Vt.  2  ;  Ken- 
pare  Twin  Lick  Oil  Co.  v.  Marbury,  nebec,  &c.  R.  R.  Co.  ».  Palmer,  34 
91  U.  S.  587  ;  Hotel  Co.  v.  Wade,  97  Me.  366;  Hajrworth  v.  Junction  R.  R. 
U.  S.  13 ;  U.  S.  Rolling  Stock  Co.  v.  Co.,  13  Ind.  348  ;  Gifl'ard  v.  Railroad 
Atlantic,  &c.  R.  R.  Co.,  34  Ohio  St.  Co.,  10  N.  J.  Eq.  176 ;  Ex  parte 
450  ;  Buell  v.  Buckingham,  16  Iowa,  Booker,  18  Ark.  346.  Compare  In  re 
284,  295  ;  infra,  §  246.  Empire  Ass.,  L.  R.  6  Ch.  266 ;  Per- 

s  Supra,  §§  53,  54;  and  see  infra,  rett's  Case,  L.  R.  15  Eq.  250;  Old- 

§  196.  town,  &c.  R.  R.  Co.  v.  Veazie,  39  Me. 

4  Martin  v.  Pensacola,  &c.  R.  R.  571. 
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The  same  doctrine  has  been  applied  in  other  cases  where  there 
was  a  plain  violation  of  the  charter  or  articles  of  association  of  a 
company.  In  Phosphate  of  Lime  Co.  v.  Green,1  the  directors  of 
a  limited  company  entered  into  an  arrangement  with  a  share- 
holder, amounting  to  a  purchase  of  his  shares,  although  the 
articles  of  the  company  contained  an  express  provision  that  the 
company  should  not,  under  any  circumstances,  purchase  its  own 
shares.  The  Court  of  Common  Pleas  decided  that  this  arrange- 
ment, which  had  been  carried  out,  could  not  be  set  aside,  since  it 
had  been  ratified  by  the  shareholders.  Brett,  J.,  said  :  "  Taking  all 
the  facts  into  consideration,  it  seems  to  me  that  there  was  abun- 
dant evidence  to  justify  the  jury  in  saying  that  the  company 
(that  is,  the  shareholders),  with  knowledge  of  all  the  circumstances, 
ratified  and  adopted  what  had  been  done  by  the  directors." 

Kent  v.  Quicksilver  Mining  Company 2  is  another  important 
case  of  this  character.  The  majority,  at  a  meeting  of  the  share- 
holders of  a  corporation,  adopted  a  resolution  authorizing  any 
member  to  convert  his  shares  into  preferred  shares,  upon  paying 
a  certain  bonus  to  the  company.  A  large  number  of  shares  were 
accordingly  reissued  as  preferred  shares.  After  the  lapse  of  four 
years,  during  which  the  preferred  shares  were  quoted  daily  in  the 
public  prints,  and  were  mentioned  in  the  annual  reports  of  the 
directors,  a  member  who  had  retained  his  original  shares  brought 
suit  to  restrain  the  company  from  according  any  preference  to 
the  holders  of  the  preferred  shares.  But  the  Court  of  Appeals 
of  New  York  decided  that  all  the  shareholders  must  be  deemed 
to  have  had  notice  of  the  action  of  the  majority,  and  to  have 
ratified  it  by  their  acquiescence. 

Upon  the  same  principle  it  follows  that  any  misapplication  of 
the  funds  of  a  company  may  be  ratified  by  unanimous  consent 
of  the  shareholders.3  And  a  similar  rule  applies  with  regard  to 

1  L.    R.    7   C.   P.   43.     See  also  2  78  N.  Y.  159 ;  and  see  further 

Brotherhood's  Case,  31  Beav.  365,  34  concerning  this    case,    infra,    §   353, 

L.  J.  Ch.  321;  Evans  v.  Smallcombe,  note;  Lockhardt  v.  Van  Alstyne,  31 

L.  R.  3  H.  L.  249.     Compare  Spack-  Mich.  76. 

man  t>.  Evans,  L.  R.  3  H.  L.  171;  8  Eastern    Counties    Ry.    Co.    v. 

Houldsworth  ».  Evans,  L.  R.  3  H.  L.  Hawkes,  5  H.  L.  C.  331,  357  ;  Watts's 

263  ;  Stanhope's  Case,  L.  R.  1  Ch.  Appeal,  78  Pa.  St.  370 ;  Gray  v.  Chap- 

161 ;  Stewart's  Case,  L.  R.  1  Ch.  511.  lin,  2  Russ.  126.     See  Railroad  Co.  v. 
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acts  of  the  majority  or  other  agents  of  a  company,  which  are  not 
binding  on  account  of  some  informality.  Thus,  the  transactions 
of  a  shareholders'  meeting,  held  outside  of  the  State  in  which 
the  corporation  was  formed,  may  be  ratified  by  subsequent  ac- 
quiescence.1 

It  has  been  observed  already  that  the  ratification  of  an  act  can 
merely  cure  a  defect  in  the  authority  of  the  agent  who  performed 
it,  but  cannot  make  the  act  more  valid  than  it  would  have  been 
if  the  principal  had  originally  authorized  it  to  be  clone.2  Hence 
the  shareholders  of  a  corporation  cannot,  by  their  ratification, 
make  a  departure  from  their  charter  lawful ;  nor  can  they  impair 
the  rights  of  creditors  or  other  parties  who' have  an  interest  in 
the  corporate  funds. 

§  78.  Ratification  by  the  Agents  of  a  Corporation.  —  An  act 
M'hich  is  unauthorized  on  the  part  of  one  agent  of  a  corporation 
may  be  within  the  powers  conferred  upon  another  agent ;  and  an 
act  performed  by  an  inferior  agent  without  authority  may  often 
be  ratified  by  a  higher  agent  acting  on  behalf  of  the  company. 

Accordingly,  a  majority  of  the  shareholders  of  a  corporation 
may  have  authority  to  ratify  an  act  which  is  unauthorized  on 
the  part  of  the  directors  or  managers  of  the  company,  but  within 
the  powers  of  the  majority.  Thus,  if  the  directors  of  a  company, 
without  authority,  increase  the  amount  of  its  capital  by  issuing 
new  shares,  the  issue  of  new  shares  may  be  validated  subse- 
quently by  a  vote  of  the  shareholders  at  a  general  meeting,  pro- 
vided the  majority  could  have  originally  authorized  the  new 
issue  to  be  made.3 

So,  the  directors  of  a  corporation  may  have  power  to  ratify  an 
unauthorized  act  performed  by  an  inferior  agent.  In  Fleckner 

Howard,  7  Wall.  393,  415;  and  see  Supervisors  v.  Schenck,  5  Wall.  772, 

cases  cited  infra,  §  79.  782  ;  Aurora  Agricult.  Soe.  v.  Pad- 

1  See  Ohio  &  Miss.  R.  R.  Co.  v.  dock,  80  111.  263 ;  McLaughliu  v.  De- 

McPherson,  35  Mo.  13  ;  Freemau  ».  troit,  &c.  R.  R.  Co.,  8  Mich.  100  ;  Uay- 

Maehias  Water  Power  Co.,  38  Me.  ward  v.  Pilgrim  Soc.,  21  Pick.  270 ; 

345  ;  infra,  \\  83,  84.  Bank  v.  Patterson,  7  Crauch,  299,  307; 

2 '  Supra,  §  75.  Waldo   v.  Portland,    33    Conn.  363; 

8  Se well's  Case,  L.  R.  3  Ch.  131  ;  Arlington  v.  Peirce,  122  Mass.  270; 

Payson  v.  Stoever,  2  Dill.  427 ;  Lane's  Crump  v.  U.  S.  Milling  Co.,  7  Gratt. 

Case,  1  De  G.  J.  &  S.  504.  See  also  352. 
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v.  Bank  of  the  United  States,1  the  Supreme  Court  held  that  a 
resolution  of  tjie  directors  of  a  bank,  declaring  that  a  certain 
indorsement  made  by  its  cashier  had  been  made  by  authority  of 
the  directors,  amounted  to  a  ratification  ;  and  Mr.  Justice  Story 
said:  "No  maxim  is  better  settled  in  reason  and  law,  than 
the  maxim  omnis  ratihabitio  retrotrahitur,  et  mandate  priori 
cequiparatur" 

In  Sherman  v.  Fitch,2  a  mortgage  executed  by  the  president 
of  a  manufacturing  corporation  was  held  to  have  been  ratified  by 
the  board  of  directors,  by  reason  of  their  long-continued  acqui- 
escence, with  knowledge  of  the  facts  ;  and  in  Lyndeborough 
Glass  Co.  v.  Massachusetts  Glass  Co.,3  a  similar  rule  was  applied 
to  a  purchase  of  goods  by  the  superintendent  of  the  works  of  a 
company.  Again,  in  Kelsey  v.  National  Bank,4,  it  was  decided 
that  the  directors  of  a  bank  could  ratify  the  act  of  its  cashier,  in 
offering  a  reward  for  the  recovery  of  stolen  money. 

The  ratification  by  a  corporation,  acting  through  one  of  its 
agents,  of  an  unauthorized  act  performed  by  an  inferior  agent, 
may  be  shown  in  the  same  manner  as  a  ratification  by  the  com- 
pany directly.  Acquiescence  is  good  evidence  of  consent ;  and 
if  the  agents  of  a  corporation  who  have  power  to  ratify  an  un- 
authorized act  performed  by  another  agent  manifest  no  dissent, 
after  having  received  full  notice,  a  ratification  of  the  act  may 
often  be  presumed.6 

1  8    Wheat.    338,    363  ;    and    see  96  U.  S.  640,  2  Col.  248,  565  ;  Pay- 
Ballston  Spa  Bank  v.  Marine  Bank,  16  son  v.  Stoever,  2  Dill.  427  ;  Walworth 
Wis.  120.  Bank  ».  Farmers'  L.  &  T.  Co.,  16  Wis. 

2  98  Mass.  59  ;  and  see  Walworth  629  ;  Blen  v.  Bear  River;  &c.  Co.,  20 
City  Bank  v.  Farmers'  L.  &  T.  Co.,  16  Cal.  602  ;  Chicago   &  N.  W.   R.  R. 
Wis.    629 ;    Hoyt  v.    Thompson,    19  Co.  v.  James,  24  Wis.  388 ;  Peterson 
N.  Y.  207,  218  ;  Darst  v.  Gale,  83  111.  v.  Mayor,  &c.,  17  N.  Y.  449 ;  Bennett 
136 ;  Burrill  v.  Nahant  Bank,  2  Met.  v.  Maryland  Fire  Ins.  Co.,  14  Blatohf. 
103.  422;    Darst    v.    Gale,    83    111.    136; 

8  111  Mass.  315  ;  and  see  Shaver  Chicago  Building  Soc.  v.  Crowell,  65 

v.   Bear  River  Co.,  10  Cal.  396 ;  Ol-  111.  453  ;  Perry  v.  Simpson,  &c.  Co., 

cott  v.  Tioga  R.  R.,  Co.  27  N.  Y.  546  ;  37  Conn.  520  ;  Pacific  R.  R.  Co.  v. 

Blen -v.  Bear  River,  &c.  Co.,  20  Cal.  Thomas,  19  Kans.  256;  New  Hope, 

602 ;  Wilson  v.  West  Hartlepool,  &c.  &c.    Bridge    Co.    v.    Phtenix    Bank, 

Co.,  2  De  G.  J.  &  S.  475.  3  N.  Y.  156  ;   Phillips  v.  Campbell, 

4  69  Pa.  St.  426.  43  N.  Y.  271 ;  Bank  of  Pa.  v.  Reed, 

5  Gold  Mining  Co.  v.  National  Bank,  1  W.  &   S.  101:   Hilliard  v.  Goold, 
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§  79.  Proof  of  Ratification  —  What  constitutes  a  Ratification 
by  the  Shareholders.  — The  question  whether  an  unauthorized  act 
has  been  ratified  by  the  members  of  a  corporation  is  a  question 
of  fact  to  be  decided  by  a  jury  in  a  court  of  law.  It  is  not 
necessary,  for  this  purpose,  that  an  act  of  ratification  be  shown 
on  the  part  of  every  individual  shareholder ;  but  proof  of  circum- 
stances from  which  the  court  or  jury  can  reasonably  infer  that 
the  act  in  question  was  generally  known  among  the  shareholders, 
and  was  acquiesced  in  by  them,  will  constitute  at  least  prima 
facie  evidence  of  a  ratification.1 

If  the  members  of  a  corporation  having  notice  of  an  unauthor- 
ized act,  performed  on  their  behalf  by  their  regular  agents,  remain 
silent  and  take  no  steps  to  disaffirm  the  act,  they  may  generally 
be  charged  with  the  consequences  of  the  act  on  account  of  their 
acquiescence  or  ratification.2  "  Shareholders  cannot  lie  by,  sanc- 
tioning, or  by  their  silence  at  least  acquiescing  in,  an  arrange- 
ment which  is  ultra  vires  of  the  company  to  which  they  belong, 
watching  the  result :  if  it  be  favorable  and  profitable  to  them- 
selves to  abide  by  it  and  insist  on  its  validity,  but  if  it  prove 
unfavorable  and  disastrous,  then  to  institute  proceedings  to  set 
it  aside."  3 

34  N.  H.  230 ;  and  see  infra,  \\  84,  to  quit,  given  to  a  tenant  without  au- 

85.  thority,  could  not  be  ratified  by  the 

In  Price  v.  Grand  Rapids,  &c.  R.  R.  landlord,  because  the  tenant  was  en- 
Co.,  13  Ind.  58,  an  action  was  brought  titled  to  such  notice  as  he  could  act 
against  a  shareholder  for  non-payment  upon  with  certainty  at  the  time/  it  was 
of  a  call  made  by  order  of  less  than  a  given.  Compare  infra,  §  282. 
quorum  of  the  directors.  An  attempt  1  Phosphate  of  Lime  Co.  v.  Green, 
was  made  to  show  that  the  order  had  L.  R.  7  C.  P.  43,  61 ;  Riche  v.  Ash- 
been  ratified  "  by  the  whole  board  and  bury  Ry.,  &c.  Co.,  L.  R.  9  Exch.  224, 
by  the  corporation  in  publishing  the  232,  per  Channell,  B. ;  First  Nat. 
notice,  bringing  the  suit,  and  by  special  Bank  ».  Reed,  36  Mich.  263. 
demand,"  &c.  The  court  held  that  the  2  Phosphate  of  Lime  Co.  v.  Green, 
order  of  the  minority  was  absolutely  L.  R.  7  C..  P.  43 ;  Evans  v.  Small- 
void  because  there  was  a  defect  of  combe,  L.  R.  3  H.  L.  256,  260,  per 
power ;  and  that,  being  void,  it  was  Lord  Cairns ;  Gordon  v.  Preston,  1 
not  susceptible  of  ratification.  Watts,  385. 

"While  this  reasoning  may  be  ques-         8  Per  Sir  John  Romilly  in  Gregory 

tioned,  the  decision  seems  to  be  in  ac-  v.  Patchett,  33  Beav.  602 ;  Twin  Lick 

cordance  with  the  principle  of  Right  Oil  Co.  v.  Marbury,  91   U.  S.  587 ; 

v.  Cuthell,   5  East,  491,  and   similar  Insurance  Co.  v.  McCain,  96  U.    S. 

cases,  in  which  it  was  held  that  notice  84  ;  Hotel  Co.  v.  Wade,  97  U.  S.  13 ; 
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Nor  can  the  shareholders  of  a  corporation  avoid  responsibility 
for  the  unautbprized  acts  of  their  agents  by  abstaining  from 
inquiry  into  the  affairs  of  the  company  or  by  absenting  them- 
selves from  the  company's  meetings,  and  at  the  same  time  reap 
the  benefit  of  their  acts  in  case  of  success.  The  shareholders  of 
a  company  cannot  speculate  upon  the  unauthorized  acts  of  their 
agents,  or  allow  their  agents  to  speculate  on  their  behalf,  at  the 
expense  of  third  parties. 

Accordingly  it  has  been  held  that  after  a  corporation  has 
enjoyed  the  benefit  of  a  contract  or  other  arrangement  made  in 
good  faith  with  any  of  its  regular  agents,  every  reasonable  pre- 
sumption should  be  made  in  order  to  hold  the  transaction  bind- 
ing upon  the  company.1 

§  80.  The  doctrine  of  ratification  may  often  be  applied  with 
very  equitable  results  to  unauthorized  acts  which  have  been 
sanctioned  by  vote  of  the  majority,  at  a  general  meeting  of  the 
shareholders.  A  shareholders'  meeting  is  intended  to  bring  to- 
gether the  whole  corporation;  every  member  has  a  chance  to 
be  present  and  to  make  known  his  views.  It  is  not  just  that  a 
shareholder,  knowing  an  act  of  the  majority  to  be  unauthorized, 
should  lie  by,  and  reserve  an  option  to  repudiate  the  act  in  case 
of  a  loss,  or  to  enjoy  the  benefits  if  it  should  turn  out  well. 
Fairness  in  such  case  demands  that  a  dissenting  shareholder 
should  make  known  his  dissent  immediately,  and  take  the 

i 

Perkins  ».  Portland,  &c.  R.  R.  Co.,  U.S. 640, 2 Col. 259;  Sanderson v. Iron 
47  Me.  591.  See  also  State  v.  Van  &  Nail  Co.,  34  Ohio  St.  442 ;  Bradley 
Home,  7  Ohio  St.  332 ;  Town  of  Ben-  v.  Ballard,  55  111.  413,  419  ;  Smith  v. 
nington  v.  Park,  50  Vt.  178,  209  ;  Bur-  Hull  Glass  Co.,  11  C.  B.  897,  926, 
lington,  &c.  R.  R.  Co.  v.  Stewart,  39  per  Jervis,  C.  J. ;  Anglo-Australian, 
Iowa,  267.  Compare  Cumberland  Co.  &c.  Co.  v.  British  Prov.,  &c.  Co.,  3 
v.  Sherman,  30  Barb.  553;  Baltimore  Giff.  534;  Episcopal  Soc.  v.  Episcopal 
v.  Reynolds,  20  Md.  1.  Church,  1  Pick.  372 ;  State  v.  Smith, 
1  Port  of  London  Ass.  Co.'s  Case,  48  Vt.  288 ;  Lee  v.  Pittsburgh  Coal, 
5  De  G.  M.  &  G.  465,  481,  per  Tur-  &c.  Co.,  56  How.  Pr.  373 ;  and  see  cases 
uer,  L.  J. ;  Kent  v.  Quicksilver  Mining  cited  under  Rules  XII.  and  XIII., 
Co.,  78  N.  Y.  159,  185  ;  Alleghany  infra,  §§  100,  116.  Compare  Town- 
City  v.  McClurkan,  14  Pa.  St.  83 ;  Rich  ship  of  Taymouth  v.  Taylor,  35  Mich. 
v.  National  Bank,  7  Neb.  209  ;  Whit-  22.  An  unauthorized  act  of  an  agent 
well  v.  "Warner,  20  Vt.  426 ;  Noyes  v.  must  be  adopted  or  rejected  in  toto  ; 
Rutland,  &c.  R.  R.  Co.,  27  Vt.  110  ;  it  cannot  be  ratified  in  part.  Wliitwell 
Gold  Mining  Co.  v.  National  Bank,  96  ».  Warner,  20  Vt.  426,  449-451. 
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proper  steps  to  restrain  the  majority  from  exceeding  the  powers 
conferred  upon  them.  And  if  a  shareholder  fails  to  take  the 
trouble  of  inquiring  into  the  affairs  of  the  corporation  of  which 
he  is  a  member,  or  to  attend  its  meetings,  it  seems  no  more 
than  just  that  his  supineness  should  be  construed  as  an  ac- 
quiescence in  the  proceedings  of  the  majority. 

These  sentiments  have  been  expressed  repeatedly  by  the  courts. 
Thus,  in  Eiche  v.  Ashbury  Eailway  Carriage,  &c.  Co.,1  Chaniiell, 
B.,  said :  "  In  order  to  bind  the  defendant  company,  it  is  neces- 
sary that  every  member  of  the  company  should,  with  knowledge 
of  the  excess  of  authority  on  the  part  of  the  directors,  have  so 
conducted  himself  as  to  entitle  the  plaintiff  to  assume  that  he 
assented  to  what  -was  being  done.  If,  however,  any  member, 
knowing  what  was  going  on,  chose  to  absent  himself  from  the 
meetin",  and  to  leave  it  to  the  more  active  members  to  decide 

O'  , 

what  was  the  best  course  to  take,  he  is,  in  my  judgment,  bound 
by  their  action  or  inaction  as  if  he  had  attended  the  meeting 
himself." 

In  Kent  v.  Quicksilver  Mining  Co.,2  Folger,  J.,  delivering  the 
opinion  of  the  court,  said :  "  Where  third  parties  have  dealt 
with  the  company,  relying  in  good  faith  upon  the  existence  of 
corporate  authority  to  do  an  act,  there  it  is  not  needed  that  there 
be  an  express  assent  thereto  on  the  part  of  the  stockholders  to 
work  an  equitable  estoppel  upon  them.  Their  conduct  may  have 
beert  such,  though  negative  in  character,  as  to  be  taken  for  an 
acquiescence  in  the  act ;  and  when  harm  would  come  to  such 
third  parties,  if  the  act  were  held  invalid,  the  stockholders  are 
estopped  from  questioning  it.  We  suppose  acquiescence  or  tacit 
assent  to  mean  the  neglect  to  promptly  and  actively  condemn 
the  unauthorized  act,  and  to  seek  judicial  redress  after  knowl- 
edge of  the  committal  of  it,  whereby  innocent  third  parties  have 

1  L.  R.  9  Exch.  224,  232  ;  and  see  case  see  supra,  §  77.     A  similar  rule 
the  judgment  of  Martin,  B.,  on  page  was  laid  down  in  the  following  cases : 
245.     See  also  Phosphate  of  Lime  Co.  Zabriskie  v.  Cleveland,  &c.  R  R.  Co., 
v.  Green,  L.  R.  7  C.  P.  43  ;  Spackman  23    How.    381,    400;    Thompson    v. 
v.   Evans,   L.  R.  3  H.    L.   220,  per  Lambert,  44  Iowa,  239,  247 ;  Society 
Lord  St.  Leonards,  and  page  239,  per  for  Savings  v.  City  of  New  London, 
Lord  Romilly.  29  Conn.  174  ;  Watts's  Appeal,  78  Pa. 

2  78N.Y.187;  as  to  the  facts  of  this  St.  370. 
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been  led  to  put  themselves  in  a  position  from  which  they  can- 
not be  taken  without  loss." 

§  81.  It  is  clear,  however,  that  mere  lapse  of  time  does  not 
constitute  a  ratification,  though  it  may  be  evidence  of  a  ratifica- 
tion. "  Length  of  time  may,  in  many  cases,  materially  assist  in 
establishing  the  presumption  of  acquiescence  in  an  act  which 
requires  confirmation  to  give  it  validity.  But  then  it  is  not 
time,  but  the  acquiescence,  which  changes  what  would  otherwise 
be  a  void  act  into  a  valid  one." 1 

Acquiescence  or  ratification  implies  actual  assent,  and  therefore 
knowledge  of  the  thing  assented  to.  In  many  cases  knowledge 
may  be  presumed  from  circumstances,  and  assent  may  be  im- 
plied from  silence  or  a  failure  to  act.  And  in  certain  cases  the 
doctrine  of  estoppel  may  be  invoked  in  order  to  charge  the  share- 
holders of  a  company  with  ratification  of  acts  which  they  ought 
to  have  known,  and  which  they  cannot  in  justice  be  allowed  to 
repudiate.2  But  a  shareholder  can  in  no  case  be  held  to  have 
ratified  a  transaction  of  which  he  had  no  knowledge,  and  which 
it  was  not  his  duty  to  ascertain.3 

§  82.  The  question  whether  a  particular  act  has  been  ratified 
or  acquiesced  in  can  be  decided  only  by  reference  to  all  the  facts 
and  circumstances  of  the  case.  If  a  contract  or  other  act  of  an 
agent  of  a  corporation  appears  to  have  been  manifestly  to  the 
injury  of  the  company  at  the  time  of  the  alleged  ratification, 
clear  evidence  of  ratification  should  be  required ;  but  if  a  ratifi- 
cation would  apparently  have  been  beneficial  to  the  company,  a 
contrary  presumption  is  but  reasonable.  Thus,  very  slight  evi- 
dence of  acquiescence  is  sufficient  to  give  validity  to  a  transfer 


1  Per  Lord  Chelmsford  in  Evans  Gush.  408 ;  Pennsylvania,  &c.  Co.  v. 
v.  Smallcombe,  L.  R.  3  H.  L.  260 ;  Dandridge,  8  G.  &  J.  248,  323 ;  Cum- 
per  Lord  Cairns,   id.    p.    253.      See  berland  Coal  Co.  v.  Sherman,  20  Md. 
Ormsby  v.   Copper  Mining  Co.,   56  117;  Dabney  v.  Stickney,  2  Sweeney, 
N.  Y.  623.  415 ;  Stark  Bank  v.  Pottery  Co.,  34 

2  Supra,  §  80.  Vt.    144.     See   Spackman  v.   Evans, 
8  Hotchin  v.  Kent,  8  Mich.  526 ;  L.    R.    3   H.   L.   171 ;    Downes    v. 

Yellow  Jacket,    &c.    Mining    Co.   v.  Ship,  id.  343  ;  Houldsworth  v.  Evans, 

Stevenson,    5   Nev.   224;    Rankin  v.  id.    263.      This   is  assumed  in   most 

New  England,  &c.  Mining  Co.,  4  Nev.  of  the  cases  cited  in  the  preceding 

78 ;  Dedham   Sav.   Inst.  v.   Slack,  6  sections. 
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of  real  or  personal  property  to  an  agent  who  was  not  authorized 
to  receive  it ;  and  ratification  may  even  be  presumed  without 
evidence. 

In  Bank  of  the  United  States  v.  Dandridge,1  Mr.  Justice  Story 
said:  "Grants  and  proceedings  beneficial  to  a  corporation  are 
presumed  to  be  accepted ;  and  slight  acts  on  their  part,  which 
can  reasonably  be  accounted  for  only  upon  the  supposition  of 
such  acceptance,  are  admitted  as  presumptions  of  the  fact." 
Lord  Ellen  borough  said:  "The  law  will  presume,  if  nothing 
appear  to  the  contrary,  that  every  person  accepts  that  which  is 
for  their  benefit."2 

§  83.  Disregard  of  Formalities.  —  Formalities  prescribed  by 
the  charter  of  a  corporation  in  the  management  of  the  corpo- 
rate affairs  constitute  a  portion  of  the  fundamental  agreement  of 
the  shareholders,  and  cannot  be  disregarded  without  unanimous 
consent.8  Slight  evidence  is,  however,  sufficient  to  establish 
such  consent,  and  to  show  a  ratification  of  an  act  performed 
by  an  agent  in  disregard  of  a  mere  formality.4 

It  is  to  be  observed  also  that  a  provision  in  a  charter  requir- 
ing a  certain  formality  in  the  formation  of  a  contract  does  not 
necessarily  make  such  formality  essential  to  the  ratification  of  a 
contract  already  formed.  And  the  superior  agents  of  a  corpora- 
tion may  have  authority  to  dispense  with  formalities  which  are 
made  obligatory  upon  inferior  agents. 

Eeuter  v.  Electric  Telegraph  Co.5  was  a  case  of  this  character. 
By  the  deed  of  settlement  of  a  corporation  formed  under  a  royal 
charter,  the  board  of  directors  were  invested  with  a  general 
authority  to  conduct  the  affairs  of  the  company ;  all  contracts 
above  a  certain  value  were  to  be  signed  by  at  least  three  indi- 
vidual directors,  or  sealed  with  the  seal  of  the  company  under 

1  12  Wheat.  64,  70.  *  Walter's  Case,  3  De  G.  £  Sm. 

2  Sterling   v.    Vaughn,    11   East,  149;  Walton's   Case,  26  L.   J.   Ch. 
623 ;  and  see  Bangor,  &c.  R.  E..  Co.  545 ;  Bargate  v.  Shortridge,  5  H.  L. 
».  Smith,  47  Me.  34 ;  Owen  v.  Purdy,  C.  297 ;  In  re  Port  of  London  Ass. 
12  Ohio  St.  73  ;  Talladega  Ins.  Co.  ».  Co.,  5  De  G.  M.  &  G.  465  ;  Bulkley  v. 
Lauder,  43  Ala.  136  ;  Grove  v.  Brien,  Derby  Fishing  Co.,  2  Conn.  255,  256. 
8  How.  440 ;  Brooks  v.  Marbury,  11  See  White  v.   Bank   of  St.  Paul,  4 
Wheat.  96  ;  infra,  §  120.  Minn.  385. 

»  Supra,  §  61.  6  6  El.  &  Bl.  341. 
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the  authority  of  a  special  meeting.  The  company  was  sued 
upon  a  contract  .above  the  prescribed  value,  which  had  been 
made  by  the  chairman  verbally.  Upon  an  agreed  statement  of 
facts,  the  Court  of  Queen's  Bench  held  that  the  contract  exe- 
cuted by  the  chairman  without  authority  had  been  rendered 
binding  upon  the  company  by  the  subsequent  acquiescence  of 
the  board  of  directors. 

§  84.  Ratification  of  the  Appointment  of  Agents.  —  If  a  person 
has  been  allowed  to  act  habitually  as  agent  of  a  corporation,  a 
regular  appointment  may  be  presumed ;  and  slight  evidence  is 
sufficient  to  establish  a  ratification  of  an  appointment  which  was 
defective  on  account  of  a  mere  informality.  In  Bank  of  the 
United  States  v.  Dandridge,1  Mr.  Justice  Story  said :  "  If  a  per- 
son acts  notoriously  as  cashier  of  a  bank,  and  is  .recognized  by 
the  directors,  or  by  the  corporation,  as  an  existing  officer,  a  reg- 
ular appointment  will  be  presumed ;  and  his  acts  as  cashier  will 
bind  the  corporation,  although  no  written  proof  is,  or  can  be, 
adduced  of  his  appointment." 

Upon  the  same  principle  it  has  been  held,  that  if  the  share- 
holders of  a  corporation  allow  a  person  to  act  as  director,  although 
not  eligible  to  that  office  according  to  the  provisions  of  the  char- 
ter, acquiescence  in  the  appointment  may  be  presumed.2 

1  12  Wheat.  64,  70.   See  also  Good-  46;  Beers  v.  Phoenix  Glass   Co.,  14 

win  v.  Union   Screw  Co.,  34  N.  H.  Barb.  358 ;  Elwell  v.  Dodge,  33  Barb. 

378  ;  Ohio,  &c.  R.  R.  Co.  v.  McPher-  336  ;  Vernon  Society  v.  Hills,  6  Cow. 

son,  35  Mo.  13  ;  Southgate  v.  Atlantic,  23 ;  Farmers'  Mut.  Ins.  Co.  v.  Taylor, 

&c.  R.  R.  Co.,  61  Mo.  89  ;  Sampson  73  Pa.  St.  342 ;  Union  Bank  v.  Call, 

v.  Bowdoinham  Mill  Co.,  36  Me.  78  ;  5  Fla.  409;  State  Bank  v.  Chetwood, 

Penobscot,  &c.  R.  R.  Co. ».  Dunn,  39  3  Hal.  (N.  J.  L.)  1 ;  Mechanics'  Nat. 

Me.    587;   Waite   v.  Windliam    City  Bank  v.  Burnet  Mfg.  Co.,  32  N.  J.  Eq. 

Mining  Co.,  36  Vt.  18  ;  Allen  v.  Citi-  236 ;  and  see  cases  supra,  §  73.    Com- 

zens'  Steam  Nav.  Co.,    22    Cal.   28  ;  pare  Clark  v.  Farmers'  Mfg.  Co.,  15 

Charitable  Ass.  v.  Baldwin,  1  Mete.  Wend.  256. 

359;  Smith  v.  State   Bank,  18  Ind.          2  See  Despatch  Line  v.    Bellamy 

327;  Browning  v.  Great  Central  Min-  Mfg.  Co.,  12  N.  H.  205;  Delaware, 

ing  Co.,  5  H.  &  N.  856 ;  Smith  v.  &c.  Canal  Co.  t>.  Pennsylvania  Coal 

Hull  Glass  Co.,  11  C.  B.  897.     See  Co.,  21  Pa.  St.  131. 
also  Minor  v.  Mechanics'  Bank,  1  Pet. 
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ElTLE  VIII.  —  If  a  contract,  entered  into  l>y  a  corporation,  was 
not  authorized  by  its  charter,  then  such  contract  may  be  avoided 
by  either  parti/,  so  long  as  it  remains  wholly  unexecuted. 

§  85.  Unauthorized  Contracts  are  voidable  while  unperformed. 
—  The  principles  upon  which  the  legal  validity  of  a  contract, 
made  by  a  corporation  in  violation  of  its  charter,  depends,  have 
been  discussed  in  Part  I.  of  this  chapter. 

Every  act  of  a  corporation  which  its  charter  does  not  posi- 
tively authorize,  involves  an  exercise  of  corporate  power  which 
is  prohibited  by  the  common  law,  for  reasons  of  general  public 
policy.  It  seems  but  reasonable  that  a  contract  which  is  for- 
bidden by  law,  and  which  may  subject  the  company  making  it 
to  the  penalty  of  dissolution,  should  not  be  held  obligatory, 
except  for  strong  reasons  of  equity.  Either  party  should  be 
allowed  to  withdraw,  so  long  as  a  rescission  can  be  effected 
without  injustice.1 

§  86.  The  Authorities.  —  In  Bradley  v.  Ballard,2  a  bill  in  equity 
was  filed  by  a  shareholder  of  a  corporation,  to  restrain  the  prose- 
cution of  an  action  at  law,  brought  against  the  company  upon 
certain  promissory  notes  which  it  had  executed  for  borrowed 
money.  The  complainant  claimed  that  the  notes  were  void, 
because  they  had  been  issued  by  the  company  in  violation  of 
its  charter ;  and  it  was  contended  that  a  corporation  could  not 
be  estopped  from  setting  up  the  invalidity  of  a  contract  made  in 
violation  of  its  charter,  because,  if  such  a  defence  were  allowed, 
a  corporation  might  enlarge  its  powers  indefinitely. 

The  court,  however,  held  that  no  such  consequence  would 
follow,  for  the  reason  that  the  doctrine  of  estoppel  could  be 
applied  only  when  justice  required  its  application,  and  after  the 
unauthorized  contract  had  been  executed.  Mr.  Justice  Law- 
rence, delivering  the  opinion  of  the  court,  said :  "  This  doctrine 
is  applied  only  for  the  purpose  of  compelling  corporations  to 
be  honest,  in  the  simplest  and  commonest  sense  of  honesty,  and 
after  whatever  mischief  may  belong  to  the  performance  of  an 
act  ultra  vires  has  been  accomplished.  But  while  a  contract 

1  Supra,  §§  27-31.  2  53  111.  413,  417. 
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remains  executory,  it  is  perfectly  true  that  the  powers  of  corpo- 
rations cannot  be  extended  beyond  their  proper  limits,  for  the 
purpose  of  enforcing  a  contract.  Not  only  so,  but  on  the  applica- 
tion of  a  stockholder,  or  of  any  other  person  authorized  to  make 
the  application,  a  court  of  chancery  would  interfere  and  forbid 
the  execution  of  a  contract  ultra  vires.  So,  too,  if  a  contract 
ultra  vires  is  made  between  a  corporation  and  another  person, 
and  while  it  is  yet  wholly  unexecuted  the  corporation  recedes, 
the  other  contracting  party  would  probably  have  no  claim  for 
damages."  1 

It  has  been  decided  in  a  large  number  of  cases,  that  a  suit  for 
damages  may  be  maintained  upon  a  contract  entered  into  by  a 
corporation,  in  violation  of  its  charter,  provided  the  contract  has 
been  performed  on  either  side.  But  it  was  assumed  in  all  of 
these  cases,  that  if  the  contract  had  remained  wholly  unexecuted, 
it  would  not  have  been  binding  upon  either  party.2 

EULE  IX.  —  A  corporation  cannot  be  compelled  ly  legal  process, 
to  do  an  act  unauthorized  by  its  charter. 

§  87.  Equity  will  not  compel  the  Specific  Performance  of  a 
Contract  to  do  an  Unauthorized  Act.  —  The  reason  of  Eule  IX. 
is  apparent.  A  corporation  is  prohibited  by  the  common  law 
from  doing  any  act  which  its  charter  does  not  authorize ;  and 
the  performance  of  such  an  act  may  subject  the  company  to  a 
forfeiture  of  its  franchises. 

Accordingly,  it  has  been  held  that  a  court  of  equity  cannot 
decree  the  specific  performance  of  a  promise  made  by  a  corpora- 
tion, to  do  an  act  which  its  charter  does  not  authorize,  even 
though  the  company  may  be  held  liable  to  pay  damages  for  the 
breach  of  its  agreement.3  Nor  can  a  court  of  equity  enforce  the 
performance  of  an  active  trust,  undertaken  by  a  corporation,  if  this 

1  See  also   Crutcher  v.   Nashville  R.  R.  Co.  v.  Penn.  Trans.  Co.,  83  Pa. 

Bridge  Co.,  8  Humph.  403;  Gas  Co.  St.   160,  166      See  Thomas  v.  Rail- 

v.  San  Erancisco,  9  Cal.  453,  472 ;  road  Co.,  101  U.  S.  71. 

State  Board  v.  Citizens'  Ry.  Co.,  47  2  Rule  XII.,  infra,  §  100. 

Ind.  407,  411 ;  Whitney  Arms  Co.  v.  8  Hitchcock  v.  Galveston,  96  U.  S. 

Barlow,  63  N.  Y.  68  ;  Arnot  v.  Erie  341,  351,  per  Mr.  Justice  Strong. 
Ry.  Co.,  67  N.  Y.  319  ;  Oil  Creek,  &c. 
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would  compel  the  company  to  commit  a  further  departure  from 
its  charter.  But  the  trust  will  not  be  held  void  on  that  account ; 
and  a  new  trustee  may  be  substituted  by  the  proper  court.1 

In  Bank  of  Michigan  v.  Niles,2  a  banking  company,  which 
had  entered  into  an  agreement  involving  the  sale  of  certain  real 
estate,  applied  for  a  decree  of  specific  performance  against  the 
purchaser;  but  relief  was  refused,  on  the  ground  that  the 
transaction  was  in  violation  of  the  company's  charter.  The 
Chancellor  said :  "  The  corporation  exceeded  its  powers,  and 
contracted  to  do  what  it  had  no  right  to  do  under  its  charter, 
when  it  covenanted  to  purchase  the  mill  property  of  Pierson, 
and  to  convey  three-fourths  of  it  to  defendant.  It  was  an 
arrangement  to  buy  real  estate  of  one  individual  to  sell  to 
another;  a  contract  to  violate  its  charter,  by  embarking  in  a 
business  with  which  it  had  no  right  to  meddle,  —  a  contract 
which,  for  that  reason,  this  court  cannot,  consistently  with 
equitable  principles,  assist  the  complainant  to  carry  into  execu- 
tion. Equity  will  aid  no  one  in  doing  that  which  is  unlawful. 
.  .  .  The  case  of  The  Banks  v.  Poitiaux,  3  Eand.  R  136, 
goes  no  further  than  this,  that  the  corporation  having  purchased 
the  land,  might  make  a  deed  of  it ;  not  that  it  might  make  a 
contract  with  A.  to  purchase  the  lands  of  B.,  and  sell  them  to 
A.,  which  is  the  case  before  me." 3 

§  88.  A  Contract  permanently  altering  the  Constitution  of  a 
Corporation  cannot  be  enforced.  —  If  the  execution  of  a  Contract 
entered  into  by  a  corporation  in  violation  of  its  charter  would 
result  in  a  permanent  alteration  of  the  company's  constitution, 
such  contract  can  under  no  circumstances  be  enforced.  Thus, 
a  corporation  cannot  be  compelled  to  recognize  the  validity  of 
shares  of  stock,  issued  in  excess  of  the  amount  authorized  by  its 
charter ;  for,  if  shares  issued  by  a  corporation  without  authority 
were  treated  by  the  courts  as  valid,  the  company  would  be 
obliged  to  accord  to  the  holders  of  such  shares  the  rights  of 
membership,  and  thus  permanently  alter  its  constitution.  And, 

1  See  per  Mr.  Justice  Story  in  Vidal    Mo.   243.     Compare    The    Banks  t». 
v.  Girard's  Exrs.,  2  How.  188.  Poitiaux,  3  Rand.  (Va.)  136 ;  Eastern 

2  Walker  (Mich.),  99,  101.  Counties  Ry.  Co.  v  Hawkes,  5  H.  L. 
8  See  also  Land  v.   Coffman,  50    C.  33;  infra,  §§  99,  116. 
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as  the  holders  of  the  shares  issued  without  authority  would  have 
no  legal  right  to,  enjoy  the  franchises  conferred  by  the  legislature 
upon  the  original  members  of  the  company  and  their  successors, 
every  act  of  the  enlarged  association  would  involve  an  unauthor- 
ized exercise  of  corporate  power. 

Accordingly,  it  was  decided  by  the  Court  of  Appeals  of  New 
York,  in  New  York  &  New  Haven  E.  R  Co.  v.  Schuyler,1  that 
a  corporation  could  not  be  compelled  to  recognize  the  validity  of 
shares  of  stock  issued  by  the  president  of  the  company  in  excess 
of  the  amount  authorized  by  its  charter,  even  though  the  com- 
pany be  liable  to  innocent  purchasers  for  any  damages  which 
they  had  suffered  by  reason  of  the  invalidity  of  the  shares. 

EULE  X. — A  corporation  is  liable  for  the  torts  of , its  agents,  to  the 
same  extent  as  an  individual  under  similar  circumstances. 

§  89.  The  Liability  of  a  Corporation  for  Torts  —  The  General 
Rule.  —  It  was  at  one  time  thought  impossible  that  a  corporation 
could  be  liable  for  a  tort,  and  particularly  for  a  tort  involving 
the  malicious  intention  of  the  offender.  It  was  argued  that  a 
corporation  is  an  invisible,  intangible,  and  soulless  being,  and 
therefore  cannot,  in  the  nature  of  things,  be  guilty  of  a  wrong. 
But  this  opinion  was  based  upon  a  misconception  of  expressions 
used  in  a  purely  figurative  sense,  and  is  now  wholly  obsolete. 

It  must  be  borne  in  mind  that  a  corporation  is  but  an  associa- 
tion of  individuals,  like  a  partnership,  and  that  the  only  radi- 
cal distinction  between  a  corporation  and  a  copartnership  arises 
from  the  fact  that  an  incorporated  association  is  recognized  by 
law  as  an  aggregate  body,  acting  in  one  name.2  There  is  cer- 
tainly no  reason,  founded  on  principle,  why  a  corporation  should 
not  be  charged  with  the  torts  of  its  agents,  to  the  same  extent 
that  a  copartnership  or  other  voluntary  association  would  be  held 
liable  under  a  similar  state  of  facts. 

§  90.   Every  tort  committed  by  a  corporation  necessarily  in- 

1  34  N.  Y.  30,  49,  50 ;   and  see    Mining  Co.,  78   N.  Y.  159 ;   supra, 
supra,  §  67.     Compare  Merrill  v.  Gan-    §  77. 
ible,  46  Iowa,  646;  Merrill  v.  Weaver,          2  Supra,  §§1-3. 
50  Iowa,  404;    Kent  v.  Quicksilver 
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volves  an  unauthorized  exercise  of  corporate  power ;  but  that  is 
no  reason  why  the  company  should  not  be  held  liable  for  the 
consequences.  If  an  association  is  guilty  of  a  wrong,  it  seems 
very  clear  that  the  fact  that  the  association  committed  the  wrong 
in  a  manner  prohibited  by  law  should  not  deprive  the  injured 
party  of  relief.  Accordingly,  it  is  settled  that  a  corporation  can- 
not set  up  as  a  defence  in  an  action  for  the  wrongful  invasion 
of  another's  rights,  that  authority  was  not  conferred  by  the  char- 
ter to  do  the  act  complained  of,  in  a  corporate  capacity.  Mr. 
Justice  Swayne  said :  "  Corporations  are  liable  for  every  wrong 
they  commit,  and  in  such  cases  the  doctrine  of  ultra  vires  has  no 
application.  They  are  liable  for  the  acts  of  their  servants,  while 
such  servants  are  engaged  in  the  business  of  their  principal,  in 
the  same  manner  and  to  the  same  extent  that  individuals  are 
liable  under  like  circumstances.  An  action  may  be  maintained 
against  a  corporation  for  its  malicious  or  negligent  torts,  however 
foreign  they  may  be  to  the  object  of  its  creation  or  beyond  its 
granted  powers.  It  may  be  sued  for  assault  and  battery,  for 
fraud  and  deceit,  for  false  imprisonment,  for  malicious  prosecu- 
tion, for  nuisance  and  for  libel.  In  certain  cases  it  may  be  in- 
dicted for  misfeasance  or  nonfeasance  touching  chities  imposed 
upon  it  in  which  the  public  are  interested.  Its  offences  may  be 
such  as  will  forfeit  its  existence."  1 

§  91.  Illustrations.  —  In  accordance  with  the  rule  above  stated, 
it  is  now  settled  that  a  corporation  may  be  charged  with  the  de- 
ceit or  false  representations  of  its  agents.2  A  corporation  may 

1  Nat.  Bank  ».  Graham,  100  U.  S.  Ins.  Co.,  27  La.  Ann.  367 ;  Hays  v. 

699,  702.      To  the   same  effect  see  Houston,  &c.  R.  R.  Co.,  46  Tex.  272; 

Philadelphia,  &c.  R.  R.  Co.  v.  Quig-  Western  Union  Tel.  Co.  v.  Eyser,  2 

ley,  21  How.  210;  Merchants'  Bank  Col.T.  141;  Ranger  v.  Great  Western 

v.  State  Bank,   10  Wall.  604,   645 ;  Ry.  Co.,  5  H.  L.  C.  86 ;  Goodspeed 

New  York   &  N.  H.  R.  R.  Co.  v.  ».*East  Haddam  Bank,  22  Conn.  530; 

Schuyler,  34  N.  Y.  30,  49,  50  ;  State  Fishkill  Savings  Inst.  v.  Nat.  Sank, 

v.  Morris,  &c.  R.  R.  Co.,  23  N.  J.  L.  80  N.  Y.  162. 

367 ;  Brokaw  v.  N.  J.  R.  R.,  &c.  Co.,         2  New  York  &  N.  H.  R.  R.  Co. 

32  N.  J.  L.  328;  Ramsden  v.  Boston,  v.  Schuyler,  34  N.  Y.  30;  Butler  v. 

&c.    R.    R.    Co.,    104    Mass.    320;  Watkins,  13  Wall.  456;    Peebles  v. 

Peebles  ».  Patapsco,  &c.  Co.,  77  N.  C.  Patapsco,   &c.    Co.,   77   N.  C.    233 ; 

233;  Chicago,  &c.  R.  R.  Co.  v.  Davis,  Fogg  v.  Griffin,  2  Allen,  1 ;  Banvick 

86  111.  20;  Vinas  v.  Merchants',  &c.  v.  Joint  Stock  Bank,  L.  R.  2  Exch. 
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also  be  held  responsible  for  a  libel  or  slander  published  by  its 
authority ; 1  for^n  assault  and  battery  or  a  false  imprisonment ; 2 
for  knowingly  keeping  a  mischievous  animal ; 3  for  a  malicious 
prosecution ; 4  and  for  a  vexatious  civil  suit.5 

The  liability  of  a  corporation  for  an  infringement  of  the  property 
rights  of  others  is  well  settled.  A  corporation  may  be  charged 
with  any  wrong  which  can  be  committed  through  an  agent. 

§  92.  The  Liability  of  a  Corporation  to  pay  Exemplary  Dam- 
ages. —  It  is  an  anomaly  in  the  law,  that  exemplary  or  punitive 
damages  are  allowed  in  a  purely  civil  suit.  The  common  law 
enables  a  plaintiff  to  recover  full  compensation  for  an  injury  he 
has  suffered ;  whatever  is  given  in  addition  to  this  is  a  gift,  not 
compensation  or  damages.  Exemplary  damages  must  therefore 
be  considered  a  penalty  or  punishment  inflicted  upon  the  defend- 
ant, for  the  public  good ;  the  fine,  however,  being  given  by  way  of 
gratuity  to  the  person  upon  whom  the  tort  was  committed,  instead 
of  being  recoverable  by  the  people  in  a  criminal  prosecution. 


259 ;   Kennedy  v.  Panama  Mail  Co., 
L.  R.  2  Q.  B.  589. 

1  Philadelphia,  &c.  R.  R.  Co.  v. 
Quigley,  21   Row.   202;    Samuels  v. 
Evening  Mail  Co.,  75  N.  Y.  604,  re- 
versing s.  c.  12  Hun,  288  ;  Howe  Co. 
v.  Souder,  58  Ga.  64;    Maynard  v. 
Fireman's  Ins.  Co.,  34  Cal.  48  ;  John- 
son v.  St.  Louis,  &c.  Co.,  2  Mo.  App. 
565  ;   Aldrich  v.  Press  Co.,  9  Minn. 
133  ;  Daily  Post  Co.  v.  McArthur,  16 
Mich.  447 ;  Hewitt  v.  Pioneer  Press 
Co.,  23   Minn.  178;    Vinas  v.  Mer- 
chants' Ins.   Co.  27  La.  Ann.  367; 
Whitfield  v.   South-Eastern  Ry.  Co., 
El.  Bl.  &  El.  115  ;    Tench  v.  Great 
Western  Ry.  Co.,  32  U.  C.  Q.  B.  452. 

2  Hewett  v.  Swift,  3  Allen,  420; 
Rainsden  v.  Boston,  &c.  R.  R.  Co., 
104  Mass.  117;  Jackson  v.  Sec.  Ave. 
R.   R.   Co.,  47   N.  Y.   274;    Perm. 
R.  R.  Co.  v.  Vandiver,  42  Pa.  St.  365 ; 
Chicago,  &c.  R.  R.  Co.  v.  Williams, 
55  111.  185 ;  St.  Louis,  &c.  R.  R.  Co. 
v.    Dalby,    19    111.   353;    Owsley   v. 
Montgomery,  &c.  R.  R.  Co.,  37  Ala. 


N.  s.  560;  Philadelphia,  &c.  R.  R. 
Co.  ».  Derby,  14  How.  468. 

8  Stiles  v.  Cardiff,  &c.  Co.,  33  L.  J. 
Q.  B.  310. 

4  Vance  v.  Erie  Ry.  Co.  32  N.  J. 
L.  334  ;  Copley  v.  Grover,  2  Woods, 
494 ;  Goodspeed  o.  East  Haddam  Bank, 
22  Conn.  530;  Wlieless  v.  Second  Nat. 
Bank,  57  Tenn.  469;  Carter  v.  Howe, 
&c.  Co.,  7  Reporter,  621;  s.  c.  51  Md. 
290 ;  Jefferson  R.  R.  Co.  v.  Rogers, 
29  Ind.  7;  Iron  Mountain  Bank  v. 
Mercantile  Bank,  4  Mo.  App.  505 ; 
Williams  v.  Planters'  Ins.  Co.,  57 
Miss.  759  ;  contra,  Stevens  v.  Midland 
Ry.  Co.,  10  Exch.  352;  Henderson  v. 
Midland  Ry.  Co.,  20  W.  R.  23; 
Owsley  0.  Montgomery,  &c.  R.  R. 
Co.,  37  Ala.  N.  s.  560 ;  Child  v.  State 
Bank,  17  Mo.  213.  Compare  Gillett 
v.  Missouri  Valley  R.  R.  Co.,  55  Mo. 
315;  Walker  v.  South-Eastern  Ry. 
Co.,  L.  R.  5  C.  P.  640. 

6  Goodspeed  v.  East  Haddam  Bank, 
22  Conn.  530. 
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It  would  seem  to  follow  that  punitive  damages  should  not  be 
inflicted  except  for  an  actual  wrong,  —  a  malfeasance  or  a  neglect ; 
and,  consequently,  that  a  corporation  which  was  guilty  of  no 
fault  or  neglect  in  selecting  its  agents  should  not  be  compelled 
to  pay  a  penalty  for  a  malicious  act  committed  without  its  con- 
sent or  knowledge.  In  such  case  the  innocent  shareholders 
should  not  be  punished,  besides  being  compelled  to  make  com- 
pensation for  a  wrong  committed  by  another  person.1 

§  93.  The  law  has,  however,  been  settled  otherwise  by  re- 
peated adjudications ;  and  the  courts  have  based  their  decisions 
upon  "public  policy,"  —  a  reason  against  which  no  argument 
can  be  raised. 

Thus,  some  of  the  courts  go  the  length  of  holding  that  puni- 
tive damages  may  be  inflicted  upon  a  corporation  for  a  wrong 
committed  by  any  of  its  agents,  whenever  the  agent  himself 
might  be  charged  with  damages  of  that  character.  In  these 
cases  it  is  said  that  the  jury  are  entitled  to  consider  the  inter- 
ests of  society,  beside  giving  compensation  for  the  private  injury 
of  the  plaintiff;  and  that  they  may  inflict  a  proper  punishment 
upon  the  corporation  on  account  of  the  public  wrong,  in  order  to 
make  an  example  which  will  be  a  lesson  to  others.2 


1  The  general  rule  seems  to  be  that  tra,  Fowler  v.  Chichester,  26  Ohio  St. 

a  principal  cannot  be  made  to  pay  9,  and  cases  in  the  following  note, 

exemplary  damages  for  a  wrong  com-  2  Philadelphia,  &c.  R.  R.  Co.  v. 

mitted  by  his  agent,  unless  the  prin-  Larkin,  47  Md.  155  ;    New  Orleans, 

cipal  was  guilty  of  negligence  in  ap-  &c.  R.  R.  Co.  v.  Hurst,  36  Miss.  660 ; 

pointing    an    incompetent   agent,  .or  New  Orleans,  &c.  R.  R.  Co.  v.  Bailey, 

Las  afterwards  knowingly  ratified  the  40   Miss.    395 ;    New    Orleans,    &c. 

agent's  wrong.      See  Daily  Post  v.  R.  R.  Co.  v.  Burke,  53  Miss.  200;  At- 

McArthur,     16    Mich.    447;     Great  lantic,  &c.   R.  R.  Co.  v.  Dunn,    19 

Western  R.  R.  Co.  ».  Miller,  19  Mich.  Ohio  St.  157,  162;  Beale  v.  Railway 

305  ;   Grund  ».   Van  Vleck,  69   111.  Co.,  1  Dill.  568 ;  Samuels  v.  Evening 

478 ;   The  Amiable  Nancy,  3  Wheat.  Mail  Co.,  75  N.  Y.  604,  9  Hun,  288  ; 

546 ;   Partridge  v.  Brady,  7  Bradw.  Western  Union  Tel.  Co.  v.  Eyser,  2 

(111.)  645 ;    Wardrobe  v.  Stage   Co.,  Col.  T.  141 ;  Jeffersonville  R.  R.  Co. 

7  Cal.  118  ;  Mendelsohn  v.  Arnheim,  v.  Rogers,   38    Ind.   116 ;   Taylor  v. 

&c.    Co.,  40    Cal.    657 ;    Turner    v.  Grand  Trunk  Ry.  Co.,  48  N.  H.  304 ; 

North  Beach  R.  R.  Co.,  34  Cal.  594 ;  Belknap  v.  Boston,  &c.  R.  R.  Co.,  49 

Hill  v.  New  Orleans,  &c.  R.  R.  Co.,  N.  H.  358 ;  Goddard  v.  Grand  Trunk 

11   La.   Ann.  292;    Boulard  v.  Cal-  R.  R.  Co.,  57  Me.  202. 
houn,  13  La.  Ann.  445  ;  but  see  con- 

90 


CHAP.  H.]      LEGAL  VALIDITY  OF  CORPORATE  ACTS.  §  94 

In  other  cases  it  is  held  that  a  corporation  cannot  be  com- 
pelled to  pay  punitive  damages  on  account  of  a  wrong  com- 
mitted by  an  inferior  agent,  unless  it  be  shown  that  the  managing 
or  appointing  agents  of  the  company  either  directed  the  wrong 
to  be  done  or  subsequently  ratified  it  •  but  it  seems  unnecessary 
to  show  that  the  shareholders  (who  are  made  to  bear  the  punish- 
ment) have  been  at  fault  in  any  manner.1 

It  would  not  be  within  the  scope  of  this  treatise  to  discuss 
the  minor  variations  from  these  views  which  have  been  adopted 
in  the  different  States,  and  which  cannot  be  said  to  rest  upon 
any  principle  peculiar  to  the  law  of  corporations. 

§  94.  The  Liability  of  a  Corporation  for  Criminal  Offences.  — 
It  will  be  convenient  to  consider,  in  this  connection,  the  liability 
of  a  corporation  for  criminal  offences. 

It  suggests  itself  at  once  that  a  corporation  cannot  commit  a 
crime  involving  malice  or  the  wicked  intention  of  the  offender, 
for  one  cannot  harbor  malice  or  a  wrongful  intention  by  agent ; 
and  even  though  the  corporators  themselves  should  unanimously 
join,  with  malice  aforethought,  in  committing  a  crime  as  a  cor- 
porate act,  yet  the  malice  would  be  that  of  the  several  members 
of  the  company,  and  not  actually  one  malicious  intention  of  the 
whole  company.2 

1  See  Nashville,  &c.  R.  R.  Co.  v.  66  111.  349;  Barbour  County  v.  Jones, 

Starnes,  9  Heisk.  52;  Bass  v.  Chicago  48  Ala.  566. 

&  N.  W.  R.  R.  Co.,  42  Wis.  654,  and  2  See  Cumberland,  &c.  Co.  v.  Port- 
cases  cited;  Caldwell  v.  New  Jersey  land,  56  Me.  77;  Androscoggin,  &c. 
Steamboat  Co.,  47  N.  Y.  282  ;  Cleg-  Co.  v.  Bethel,  &c.  Co.,  64  Me.  441  ; 
horn  v.  New  York,  &c.  R.  R.  Co.,  56  United  States  v.  Baltimore  &  Ohio 
N.  Y.  44;  Mendelsohn  v.  Arnheim,  R.  R.  Co.  (U.  S.  C.  C.),  7  Am.  L. 
&c.  Co.,  40  Cal.  657 ;  Turner  v.  North  Reg.  757.  Compare  State  v.  Baltimore 
Branch,  &c.  R.  R.  Co.,  34  Cal.  594 ;  &  Ohio  R.  R.  Co.,  15  W.  Va.  362. 
Hagan  v.  Providence,  &c.  R.  R.  Co.,  The  rule  that  a  principal  is  liable  for 
3  R.  I.  88;  Ackerson  v.  Erie  Ry.  Co.,  the  torts  of  his  agent  is  founded  on 
32  N.  J.  L.  254 ;  and  see  Perkins  v.  public  policy ;  it  is  a  mere  fiction  that 
Missouri,  &c.  R.  R.  Co.,  55  Mo.  201 ;  the  act  of  the  agent  is  the  act  of  the 
Maluck  v.  Tower  Grove  R.  R.  Co.,  57  principal.  A  principal  may  be  held 
Mo.  17 ;  Doss  v.  Missouri,  &c.  R.  R.  responsible  civilly  for  the  torts  of  his 
Co.,  59  Mo.  27 ;  Travers  v.  Kansas  agent,  although  in  no  manner  at  fault 
Pacific  R.  R.  Co.,  63  Mo.  421.  With  himself;  and  this  is  true  even  where 
regard  to  the  rule  in  actions  against  the  tort  involves  a  malicious  intention, 
municipal  corporations,  see  Chicago  v.  But  a  person  cannot,  as  a  rule,  be 
Kelley,  69  111.  475  ;  Chicago  v.  Jones,  punished  criminally  for  the  wrong  of 
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There  are,  however,  certain  classes  of  crimes  which  do  not 
depend  upon  the  intention  of  the  offender  at  all,  and  which  are 
not  distinguishable  from  simple  torts,  except  by  the  fact  that  in 
the  one  case  an  individual  sues  for  damages  on  account  of  a  pri- 
vate wrong,  and  in  the  other  case  the  State  sues  for  a  penalty  on 
account  of  a  public  wrong.  In  these  cases  the  crime  consists 
of  the  act  alone,  without  regard  to  the  intention  with  which  it 
was  committed;  and  there  is  no  difficulty  in  attributing  an 
offence  of  this  character  to  a  corporation,  since  it  may  be  com- 
mitted entirely  by  agent. 

Accordingly  it  has  been  held  that  a  corporation  may  be  in- 
dicted for  causing  a  public  nuisance,1  for  not  performing  a  duty 
cast  upon  it  by  law,2  or  for  doing  any  act  which  is  made  indict- 
able, without  regard  to  the  intention  of  the  offender.3 

The  liability  of  a  corporation  for  a  contempt  of  court  is  anal- 
ogous to  its  liability  for  nonfeasance  of  a  statutory  duty.  A 
corporation  may  be  compelled  to  obey  the  orders  of  a  court  of 
chancery  by  a  clistringas  and  sequestration  of  its  property.4 
There  are  many  kinds  of  contempt  of  which  a  corporation  can- 
not, in  the  nature  of  tilings,  be  guilty ;  and  even  in  those  cases 
where  a  corporation  can  be  held  liable,  it  is  probable  that  the 
shareholders  may  protect  themselves  from  loss  by  applying  to 
the  proper  court.5 

§  95.  When  a  Corporation  is  liable  for  a  Tort  committed  by 
an  Agent.  —  In  the  preceding  sections  it  has  been  shown  that  a 

another ;  actual  malice  on  the  part  of  R.  R.  Co.  v.  Commonwealth,  13  Bush 

the  offender  is  essential,  and  this  can-  (Ky.),    388  ;    Boston,    Concord,    &c. 

not  be  imputed  by  means  of  a  fiction.  R.  R.  Co.  v.  State,  32  N.  H.  215  ; 

1  Commonwealth  v.  New  Bedford  Regina  v.  Mayor,  7  El.  &  B.  453. 
Bridge  Co.,   2    Gray,   339 ;    State  v.  a  Regina  v.  Bradford  Nav.  Co.,  3 
Morris,  &c.  R.  R.  Co.,  23  N.  J.  L.  Q.  B.  223;  State  v.  Murfreesboro,  11 
360 ;  Commonwealth  v.  Vermont,  &c.  Humph.  217 ;  United  States  v.  Balti- 
R.  R.  Co.,  4  Gray,  22;  Louisville  R.  R.  more  &  Ohio  R.  R.  Co.,  7  Am.  L. 
Co.  v.  State,  3  Head,  523;    Susque-  Reg.  757;   Brenuan  v.  Tracey,  2  Mo. 
hanna,  &c.  Turnp.  Co.  v.  People,  15  App.  540. 

Wend.    267;    People   v.   Albany,    11         4  McKim  v.  Odom,  3  Eland's  Ch. 

Wend.    539,    597;    Regina   v.    Great  420  et  seq.  ;  Judson  v.  Rossie  Galena 

Northern,  &c.  Ry.  Co.,  9  Q.  B.  315.  M.  Co.,  9  Paige,  598 ;  Reid  v.  North- 

2  Commonwealth  v.  Central  Bridge  Western  R.  R.  Co.,  32  Pa.  St.  257. 
Co.,  12  Gush.  242  ;  Mower  v.  Leices-         6  See  infra,  Chapter  VI. 

ter,    9    Mass.    247;    Louisville,    &c. 
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corporation  is  liable  for  the  torts  of  its  agents  to  the  same  extent 
that  an  individual  is  liable  under  similar  circumstances ;  and 
that  the  fact  that  a  corporation  was  not  authorized  by  its  char- 
ter to  commit  a  tort  is  no  defence  in  an  action  by  the  party 
injured. 

It  is  a  general  rule  of  the  law  of  agency,  that  a  principal  is 
liable  for  any  tort  committed  by  his  agent  in  the  performance 
of  the  business  which  he  was  employed  to  transact,  even  though 
the  particular  act  constituting  the  tort  may  have  been  done 
without  the  knowledge  of  the  principal  and  in  violation  of  his 
express  directions ;  but  a  principal  is  not  responsible  for  an  act 
performed  by  his  agent  while  in  no  manner  engaged  in  perform- 
ing his  business. 

In  case  of  a  corporation  or  a  copartnership^  the  rule  here 
stated  must  be  applied  with  regard  to  the  peculiar  nature  of  its 
organization.  A  corporation  consists  of  the  whole  number  of  its 
members.  These  authorize  the  majority  to  exercise  a  general 
power  of  management  in  carrying  on  the  business  for  which  the 
company  was  formed.  The  majority,  again,  appoint  agents  hav- 
ing various  duties  to  perform,  and  whose  powers  vary  accord- 
ingly ;  and  the  agents  who  derive  their  powers  from  the  majority 
may  themselves  have  authority  to  appoint  other  inferior  agents. 
In  order  to  determine  the  liability  of  a  corporation  for  a  tort 
committed  by  any  of  its  agents,  it  is  necessary,  in  each  case,  to 
consider  the  scope  of  the  authority  of  such  agent  and  the  par- 
ticular business  which  he  was  employed  to  perform.1 

§  96.  Ratification  of  Torts.  —  If  a  corporation  has  ratified  a 
wrongful  act  performed  by  a  person  professing  to  act  on  its 
behalf,  then  the  company  may  be  held  liable  for  such  act,  al- 
though it  could  not  have  been  held  liable  at  the  time  the  act 
was  done.  The  shareholders  of  a  corporation  may  make  the 
company  liable  for  any  tort  committed  on  its  behalf,  by  unani- 
mously ratifying  the  same ; 2  but,  in  order  that  a  tort  may  be 
ratified  by  an  agent,  the  ratification  must  be  within  the  scope  of 
the  agent's  actual  authority.  The  doctrine  of  estoppel  has  no 
application  in  such  a  case ;  unless  the  agent  had  actual  authority 

1  Miller  v.  Burlington,  &c.  R.  R.  Co.,  8  Neb.  219. 

2  Rule  VII.,  supra,  §  74. 
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as  between  himself  and  his  principal  to  ratify  the  wrongful  act, 
the  principal  cannot  be  held  responsible.1 

EULE  XL  —  A  corporation  cannot  set  up  as  a  defence  to  an  action 
upon  a  contract  made  in  violation  of  its  charter,  that  tlie  making 
of  the  contract  involved  an  unauthorized  exercise  of  corporate 
power,  if  the  party  who  dealt  with  the  company  had  no  notice 
of  the  want  of  authority. 

§  97.  The  Absence  of  Authority  to  make  a  Contract  is  no  De- 
fence against  a  Person  who  had  no  Notice.  —  This  rule  refers  to 
the  legal  effect  of  a  simple  absence  of  authority  to  act  in  a  cor- 
porate capacity. 

It  has  been  pointed  out  heretofore  that  no  agent  of  a  corpo- 
ration can  have  authority  to  bind  the  company  by  a  contract 
which  is  not  authorized  by  its  charter ;  and  that  all  persons  deal- 
ing with  a  corporation  must  take  notice  of  the  contents  of  its 
charter.  As  a  consequence,  it  follows,  that  if  the  fact  that  a 
contract  made  by  an  agent  of  a  corporation  was  not  authorized 
by  the  company's  charter  can  be  ascertained  by  comparing  the 
terms  of  the  contract  with  the  terms  of  the  charter,  the  com- 
pany cannot  be  held  responsible.2  It  is  apparent  that  Kule  XI. 
can  have  no  application  in  a  case  of  this  character. 

However,  whether  or  not  a  contract  made  on  behalf  of  a  cor- 
poration was  authorized  by  the  company's  charter,  generally  de- 
pends upon  the  particular  purpose  for  which  the  contract  was 
made,  and  upon  the  surrounding  circumstances.  A  party  deal- 
ing with  a  corporation  is  not  under  an  obligation  to  ascertain 
the  existence  of  facts  outside  of  the  company's  charter;  and  a 
corporation  may  often  be  estopped  from  showing  that  a  contract 
made  by  its  agent,  within  the  scope  of  his  apparent  powers,  was 
ill  reality  in  violation  of  its  charter,  if  the  party  dealing  with 

1  Mitchell  v.  City  of  Rockland,  52  and  thereby  subject  the  company  to 

Me.  118,  125;  Cumberland,  &c.  R.  R.  the    payment    of   punitive    damages. 

Co.  ».  Portland,  62  Me.  508.  Goddard  v.  Grand  Trunk  R.  R.  Co., 

Nevertheless  it  has  been  held  re-  57   Me.   202,   and  cases  in  note   1, 

peatedly  that  the  managing  agents  of  a  p.  91,  supra. 
corporation    may    ratify   a   malicious         2  Supra,  §  64. 
wrong  committed  by  an  inferior  agent, 
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the  agent  had  no  notice  of  the  facts  which  rendered  the  contract 
unauthorized.1  I,n  a  case  of  this  character  the  corporation  will 
likewise  be  estopped  from  setting  up  as  a  defence,  that  the  mak- 
ing of  the  contract  involved  an  unauthorized  exercise  of  corpo- 
rate power.  The  reason  of  this  doctrine  has  been  discussed 
already,2  and  it  has  been  fully  established  as  law  by  numerous 
adjudications.8 

§  98.  illustrations.  —  In  Stoney  v.  American  Life  Insurance 
Co.,4  Chancellor  Walworth  held  that  "a  negotiable  security  of 
a  corporation,  which  upon  its  face  appears  to  have  been  duly 
issued  by  such  corporation,  and  in  conformity  with  the  provi- 
sions of  its  charter,  is  valid  in  the  hands  of  a  bona  fide  holder 
thereof,  without  notice,  although  such  security  was  in  fact  issued 
for  a  purpose  and  at  a  place  not  authorized  by  the  charter  of  the 
corporation,  and  in  violation  of  the  laws  of  the  State  where  it 
was  actually  issued."  Again,  in  Safford  v.  Wyckoff,5  the  Chan- 
cellor said :  "  A  bill  or  any  other  negotiable  security,  which  is 
not  upon  its  face  illegal  and  unauthorized,  is  valid  in  the  hands 
of  a  bona  fide  holder  without  notice,  who  has  paid  a  valuable 
consideration  therefor,  except  in  those  cases  in  which  the  security 
is  made  void  by  statute."  A  similar  doctrine  was  asserted  by 
Denio,  J.,  in  a  subsequent  case.6  And  in  Farmers'  &  Mechanics' 
Bank  v.  Butchers'  &  Drovers'  Bank,7  Selden,  J.,  after  quoting  the 
above  statements  of  the  law  with  approval,  added :  "  I  have  no 
hesitation  in  concurring  with  these  learned  judges  in  the  princi- 
ples thus  asserted,  and  am  not  aware  that  a  contrary  opinion  has 
ever  been  judicially  expressed." 

Upon  the  same  principle  it  has  been  held  that  a  debt  in- 
curred by  a  corporation  for  an  unauthorized  purpose  is  binding 
upon  the  company,  if  the  creditor  acted  in  good  faith  and  with- 
out notice  of  the  unauthorized  purpose ; 8  and  if  a  corporation 

1  Rule  VI.,  supra,  §  62.  7  16  N.   Y.   125,  129.     See  also 

2  Supra,  §§  27-31.  Madison,  &c.  R.  R.  Co.  v.  Norwich, 
8  See  generally  cases  cited  in  §§  65-    &c.  Co.,  24  Ind.  461 ;  Merchants'  Bank 

73,  and  infra,  §§  154,  169.  v.  State  Bank,  10  Wall.  604,  644 ;  and 

4  11  Paige,  635.  see  cases  cited  in  §§  65-67,  supra. 

6  4  Hill,  442.  8  Bradley  v.  Ballard,  55  111.  413 ; 

6  Genesee  Bank  v.  Patchin  Bank,  Thompson  v.  Lambert,  43  Iowa,  239; 

3  Kern.  309.  supra,  §  65.     See  Oxford  Iron  Co.  v. 
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has  authority  to  borrow  to  a  certain  amount  only,  the  company 
will  nevertheless  be  liable  upon  a  loan  made  in  excess  of  that 
amount,  if  the  lender  had  no  notice  that  the  borrowing  powers 
of  the  company  were  exhausted.1 

§  99.  Specific  Performance.  —  A  court  of  equity  will  even 
decree  the  specific  performance  of  a  contract  entered  into  by  a 
corporation  in  violation  of  its  charter,  if  relief  of  that  character 
is  required  in  order  to  protect  the  rights  of  a  party  who  dealt 
with  the  company  in  good  faith  and  without  notice.  Thus,  in 
Eastern  Counties  Ey.  Co.  v.  Hawkes,2  a  land-owner  who  had 
entered  into  a  contract  with  a  railway  company  to  sell  his  estate 
obtained  a  decree  of  specific  performance  of  the  contract,  although 
the  company  had  no  right  to  purchase  the  property.  It  was 
argued  in  the  House  of  Lords  that  a  company  could  not  be  com- 
pelled to  execute  a  contract  which  it  could  not  lawfully  make. 
But  Lord  Campbell  said :  "  If  the  contract  is  ultra  vires  with  the 
knowledge  of  the  party  making  it,  he  cannot  afterwards  enforce 
it ;  but  if  he  has  no  such  knowledge,  it  would  be  binding  in  his 
favor."3 

EULE  XII.  —  If  a  contract  entered  into  by  a  corporation  has  been 
performed  by  either  of  the  parties,  the  other  parti/  cannot  set 
up  as  a  defence  to  an  action  for  the  breach  of  such  contract  that 
the  corporation  had  no  authority  to  enter  into  it. 

§  100.  The  Principle  of  the  Rule.  —  The  reasons  upon  which 
Eule  XII.  is  based  have  been  discussed  in  a  previous  part  of 
this  chapter.4  The  law,  founded  on  public  policy,  requires  that 
a  contract  made  by  a  corporation  in  excess  of  its  chartered 
powers  be  voidable  by  either  party,  while  a  rescission  can  be 
effected  without  injustice.  But  after  a  contract  of  this  character 
has  been  performed  by  either  of  the  parties,  the  requirements  of 
public  policy  can  best  be  satisfied  by  compelling  the  other  party 
to  make  compensation  for  a  failure  to  perform  on  his  side. 

Spradley,  51  Ala.  171 ;  Tracey  v.  Tall-         2  5  H.  L.  C.  331. 

mage,  14  N.  Y.  162.  8  5  H.  L.  C.  338.    Compare  supra, 

1  Supra,  §  65;  Manufacturing  Co.  §§  87,  88. 
v.  Canney,  54  N.  H.  296.  *  Supra,  §§  27-31. 
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It  has  sometimes  been  said  that  after  a  corporation  has  re- 
ceived the  benefit/of  a  contract  made  in  excess  of  its  chartered 
powers,  it  will  be  estopped  from  denying  that  it  had  authority 
to  make  the  contract.1  But  it  is  important  to  observe  that  Eule 
XII.  does  not  rest  upon  any  principle  of  the  technical  doctrine 
of  estoppel.  The  prohibition  of  the  law  against  an  unauthorized 
exercise  of  corporate  power  is  founded  upon  public  policy,  and 
the  legal  effect  of  this  prohibition  must  depend  upon  the  require- 
ments of  public  policy  alone.  The  doctrine  of  estoppel  can 
clearly  not  be  invoked  by  an  individual  to  defeat  the  operation 
of  a  rule  of  law  established  for  the  welfare  of  the  community  in 
general.2 

Again,  an  estoppel  in  pais  involves  a  representation  of  a  fact, 
upon  the  faith  of  which  an  innocent  party  has  b$en  induced  to 
alter  his  position.  But  Eule  XII.  applies  where  both  parties  to 
a  contract,  made  in  violation  of  the  charter  of  a  corporation, 
knew  that  it  was  unauthorized.  And  it  applies  in  favoi'  of  a 
corporation  which  has  exceeded  its  charter,  as  well  as  against  it.3 

§  101.  Contracts  invalid,  because  made  by  an  Agent  without 
Authority,  distinguished.  —  In  considering  the  validity  of  a  con- 
tract made  in  violation  of  the  charter  of  a  corporation,  it  is  im- 
portant to  distinguish  between  the  consequences  of  a  want  of 
authority  on  the  part  of  the  agents  acting  for  the  company,  and 
the  effect  of  a  want  of  legal  right  on  the  part  of  the  company 
itself.  It  has  been  pointed  out  that  every  contract  which  is  not 
authorized  by  the  charter  of  a  corporation  is  in  excess  of  the 
authority  of  any  of  the  company's  agents.  And  it  follows  that 

1  Bradley  v.  Ballard,  55  111.  413,  422 ;  Keen  v.  Hartmaa,  48  Pa.  St. 
417 ;  Chicago  Building  Soc.  v.  Crowell,  497.     Nor  can  an  infant  be  estopped 
65  111.  454,  459  ;  Racine,  &c.  R.  R.  from  setting  up  the  defence  of  infancy. 
Co.  v.  Farmers'  L.  &  T.  Co.,  49  111.  Brown    v.   McCune,    5    Sandf.    224 ; 
346,  347  ;  Newburg  Petroleum  Co.  v.  Lackman  v.  Wood,  25  Cal.  147. 
Weave,  27  Ohio  St.  343,  354 ;  City  of         8  See  Silver  Lake  Bank  v.  North, 
St.  Louis  v.  St.  Louis  Gas  Light  Co.,  4  Johns.  Ch.  370 ;  Steam  Nav.  Co.  v. 
70  Mo.  69,  100.  Weed,  17  Barb.  379 ;  Whitney  Arms 

2  Upon  the  same  principle  it  has  Co.  v.  Barlow,  63  N.  T.  68,  69 ;  Na- 
been  held  that  a  married  woman  can-  tional  Bank  v.  Matthews,  98  U.  S.  621  ; 
not  be  estopped  from  setting  up  her  Southern  Life  Ins.   Co.  v.  Lanier,  5 
coverture  as  a  defence  to  a  contract.  Fla.  110 ;  and  see  the  cases  cited  in  the 
Liverpool  Ass.  ».  Fairhurst,  9  Exch.  following  sections.     See  infra,  §  132. 
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a  corporation  cannot  be  bound  by  a  contract  of  this  character 
unless  upon  the  principle  of  estoppel,  by  the  operation  of 
Rule  VI.,  or  by  virtue  of  a  subsequent  ratification  of  the  con- 
tract. The  fact  that  a  contract  made  by  an  agent  who  had  no 
authority  to  bind  his  principal  has  been  performed  by  the  other 
party,  is  clearly  not  of  itself  sufficient  to  render  the  contract 
binding. 

This  was  decided  by  the  Supreme  Court  of  the  United  States 
in  Pearce  v.  The  Madison  &  Indianapolis  R.  R.  Co.  and  The 
Peru  &  Indianapolis  R.  R.  Co.1  The  suit  was  brought  by  the 
plaintiff  as  indorsee  of  certain  promissory  notes  against  the  de- 
fendants as  joint  makers.  The  notes  had  been  executed  under 
the  following  circumstances.  An  attempt  had  been  made  to 
effect  a  consolidation  of  the  two  companies  by  agreement ;  and 
their  affairs  were  for  a  time  placed  under  a  common  board  of 
management  and  conducted  under  one  name.  During  this 

O  ° 

period,  the  president  of  the  consolidated  company  executed  the 
notes  in  question  on  behalf  of  the  company  in  payment  for  a 
steamboat  which  was  delivered  and  used.  The  connection  be- 
tween the  companies  was  thereafter  dissolved  by  due  course  of 
law,  and  at  the  commencement  of  the  suit  each  corporation  was 
managing  its  own  affairs. 

The  Supreme  Court  held  that  the  suit  could  not  be  main- 
tained. Mr.  Justice  Campbell  said :  "  There  was  no  authority 
of  law  to  consolidate  these  corporations  and  to  place  both  under 
the  same  management,  or  to  subject  the  capital  of  the  one  to 
answer  for  the  liabilities  of  the  other ;  and  so  the  courts  of 
Indiana  have  determined.  But  in  addition  to  that  act  of  ille- 
gality the  managers  of  these  corporations  established  a  steamboat 
line  to  run  in  connection  with  the  railroads,  and  thereby  diverted 
their  capital  from  the  objects  contemplated  by  their  charters, 
and  exposed  it  to  perils  for  which  they  afforded  no  sanction. 
Now,  persons  dealing  with  the  managers  of  a  corporation  must 
take  notice  of  the  limitations  upon  their  authority  by  the  act  of 
incorporation.  ...  It  is  contended  that  because  the  steamboat 
was  delivered  to  the  defendants,  and  has  been  converted  to  their 
use,  they  are  responsible.  It  is  enough  to  say  in  reply  to  this 

1  21  How.  441. 
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that  the  plaintiff  was  not  the  owner  of  the  boat,  nor  does  he 
claim  under  an  assignment  of  the  owner's  interest.  His  suit  is 
instituted  on  the  notes  as  indorsee;  and  the  only  question  is, 
Had  the  corporation  the  capacity  to  make  the  contract,  in  the 
fulfilment  of  which  they  were  executed  ?  The  opinion  of  the 
court  is,  that  it  was  a  departure  from  the  business  of  the  corpo- 
ration, and  that  their  officers  exceeded  their  authority." 1 

§  102.  Contracts  rendered  unenforceable  by  Statute  or  by 
the  Common  Law.  —  Cases  in  which  a  contract  was  held  void 
because  expressly  prohibited  by  statute,  or  on  account  of  some 
general  principle  of  the  common  law,  must  be  carefully  distin- 
guished from  those  cases  in  which  the  only  objection  to  the 
validity  of  a  contract  was,  that  the  making  of  the  contract 
involved  an  unauthorized  exercise  of  corporate  power.2 

Thomas  et  al.  v.  The  West  Jersey  R  R  Co.3  may  be  referred 
to  in  this  connection.  The  defendant,  a  railroad  company,  had 
made  a  lease  of  all  of  its  property  and  franchises  to  the  plain- 
tiffs for  twenty  years,  reserving  an  option  to  put  an  end  to  the 
lease  upon  giving  three  months'  notice.  In  that  event  the 
plaintiffs  were  to  be  paid  the  value  of  the  unexpired  term. 
After  the  lessees  had  been  in  possession  under  the  contract  for  a 
number  of  years,  the  railroad  company  elected  to  put  an  end  to 
the  lease  ;  and  the  road  was  thereupon  restored  to  the  company. 
An  action  of  covenant  was  then  brought  by  the  lessees,  on 
account  of  the  failure  of  the  company  to  pay  the  value  of  the 
unexpired  term,  as  provided  in  the  contract. 

The  Supreme  Couft  decided  that  the  plaintiffs  were  not 
entitled  to  recover.  It  was  contended  for  the  plaintiffs  that  the 
doctrine  of  ultra  vires  had  no  application  because  the  contract 
had  been  executed  on  their  part.  But  the  court  held  that  the 
suit  was  brought  for  the  enforcement  of  a  part  of  the  agreement 
which  had  not  been  executed,  and  that  the  agreement  must  be 
treated  as  void  in  any  event,  for  reasons  of  public  policy.  Upon 

1  See  also  Zottman  v.  San  Fran-    v.  Lynn  Gas  Light  Co.,  124  Mass, 
cisco,  20  Cal.  96 ;  Murphy  v.  City  of    197 ;  Rule  V.,  supra,  §  58. 
Louisville,   9   Bush,   189;    Ex  parle         2  See  cases  under  Rule  I.,  supra, 
Williamson,  L.  R.  5  Ch.  309 ;  Dou-    §  38. 
gan's  Case,  L.  R.  8  Ch.  540 ;  Boynton    '     8  101  U.  S.  71. 
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the  latter  point  Mr.  Justice  Miller,  delivering  the  opinion  of  the 
court,  said :  "  It  is  a  contract  forbidden  by  public  policy  and 
beyond  the  power  of  the  defendants  to  make.  Having  made 
this  agreement,  it  was  the  duty  of  the  company  to  rescind  or 
abandon  it  at  the  earliest  moment.  This  duty  was  independent 
of  the  clause  in  the  contract  which  gave  them  the  right  to  do  it. 
Though  they  delayed  its  performance  for  several  years,  it  was 
nevertheless  a  rightful  act  when  it  was  done.  Can  this  per- 
formance of  a  legal  duty,  a  duty  both  to  the  stockholders  of  the 
company  arid  to  the  public,  give  to  plaintiffs  a  right  of  action? 
Can  they  found  such  a  right  on  an  agreement  void  for  want  of 
corporate  authority  and  forbidden  by  the  policy  of  the  law  ? 
To  hold  that  they  can  is,  in  our  opinion,  to  hold  that  any  act 
performed  in  executing  a  void  contract  makes  all  its  parts  valid, 
and  that  the  more  that  is  done  under  a  contract  forbidden  by 
law,  the  stronger  is  the  claim  to  its  enforcement  by  the  courts. 
We  cannot  see  that  the  present  case  comes  within  the  principle 
that  requires  that  contracts  which,  though  invalid  for  want  of 
corporate  power,  have  been  fully  executed  shall  remain  as  the 
foundation  of  rights  acquired  by  the  transaction.1 

§  103.  The  Authorities  in  support  of  Rule  XII.  —  It  has  been 
decided  in  various  classes  of  cases  that,  after  a  contract  entered 
into  by  a  corporation  has  been  executed  by  either  party,  it  will 
be  held  binding  upon  the  other  party,  although  the  making  of 
the  contract  may  have  involved  an  unauthorized  exercise  of  cor- 
porate power. 

Whitney  Arms  Co.  v.  Barlow  2  contains  a  clear  statement  of 
the  law  upon  this  subject,  as  it  is  now  settled  in  the  State  of 
New  York.  A  company  incorporated  for  the  purpose  of  manu- 
facturing fire-arms  and  other  implements  of  war  entered  into  a 
contract  to  manufacture  railroad  locks.  Having  manufactured 
and  delivered  a  large  number  of  locks  in  accordance  with  the 
contract,  it  was  held  that  the  company  was  entitled  to  recover 

1  101  U.  S.  86,  87  ;  and  see  xupra,  Compare  Vermont,  &c.  R.  R.  Co.  v. 

§   39.     In  the  case  above   cited  the  Vermont  Central  R.  R.  Co.,  34  Vt. 

court  referred  with  approval   to   the  47,  48. 
rule  laid  down  by  Comstock,  C.  J.,  in         a  63  N.  Y.  62. 
Parish  v.   Wheeler,   22   N.    Y.   494. 
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the  price  agreed  upon.  Allen,  J.,  in  delivering  the  opinion  of 
the  Court  of  Appeals,  said :  "  It  must  be  conceded  that  the 
manufacturing  and  vending  of  '  railroad  locks '  is  not  within 
the  purpose  for  which  the  plaintiff  was  incorporated,  or  within 
the  powers  conferred  by  its  charter.  Neither  is  such  business 
incidental  to  the  purposes  of  the  incorporation,  or  in  any  way 
necessary  to,  or,  as  far  as  appears,  even  an  aid  in  the  exercise  of 
the  powers  conferred  upon  the  plaintiff  by  its  constitution,  so 
that  it  could  be  regarded  as  among  the  implied  powers  granted 
by  the  legislature  and  assumed  by  the  corporators. 

"  Did  the  question  now  made  arise  upon  an  application  by  the 
stockholders  and  corporators  to  restrain  the  corporate  agents 
from  applying  the  corporate  funds  to  purposes  foreign  to  the 
corporation,  or  engaging  in  business  outside  of, that  for  which 
the  company  was  formed ;  or  on  proceedings  by  the  sovereign 
power  to  annul  the  charter  for  an  abuse  of  the  powers  granted  ; 
or  in  a  proceeding  to  enforce  and  for  the  performance  of  an 
executory  contract,  where,  upon  a  rescission  or  annulling  the 
agreement,  both  parties  would  have  the  same  position  as  if  no 
contract  had  been  made,  —  the  rules  of  decision  would  be  different 
from  those  which  must  prevail  in  the  present  action.  In  either 
of  the  cases  suggested  it  is  very  likely  the  courts  would  be  com- 
pelled to  give  full  effect  to  the  objection,  and  hold  the  business 
unauthorized  and  a  violation  of  the  charter,  and  a  forfeiture  of 
the  chartered  rights,  and  the  contract  null,  and  refuse  to  per- 
form or  give  effect  to  it. 

"  The  manufacture  of  the  locks,  and  contract  to  sell  them  to 
the  Seal  Lock  Company,  were  not  acts  immoral  in  themselves 
or  forbidden  by  any  statute,  neither  mala  in  sese  or  mala  pro- 
hibita,  so  as  to  make  the  contract  illegal  and  incapable  of  being 
the  foundation  of  an  action  ;  such  a  contract  as  the  law  will  not 
recognize  or  enforce,  but  applying  the  maxim,  ex  facto  illicito  non 
oritur  actio,  leave  the  parties  as  it  finds  them. 

"  When  acts  of  corporations  are  spoken  of  as  ultra  vires,  it  is 
not  intended  that  they  are  unlawful  or  even  such  as  the  corpora- 
tion cannot  perform,  but  merely  those  which  are  not  within  the 
powers  conferred  upon  the  corporation  by  the  act  of  its  creation, 
and  are  in  violation  of  the  trust  reposed  in  the  managing  board 
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by  the  shareholders,  that  the  affairs  shall  be  managed  and  the 
funds  applied  solely  for  carrying  out  the  objects  for  which  the 
corporation  was  created. 

"  Whether  the  contract  as  originally  made  was  ultra  vires  is  not 
a  very  important  inquiry  at  this  time.  If  it  was,  the  State 
under  whose  sovereignty  it  dwells,  and  by  whose  act  and  favor 
it  exists,  has  no  interest  in  arresting  its  action  for  the  recovery 
of  moneys  equitably  due  upon  a  contract  fully  executed  and  a 
work  fully  accomplished,  whatever  may  be  its  right  to  annul  its 
charter.  The  shareholders,  whose  confidence  has  been  abused, 
and  whose  funds  have  been  diverted  from  their  proper  use,  have 
a  direct  interest  in  reclaiming  and  restoring  to  proper  custody 
and  applying  to  legitimate  uses  the  funds  which  have  been 
diverted  and  improperly  used  for  purposes  deh&rs  the  legitimate 
business  of  the  corporation.  The  plea  of  ultra  vires  should  not 
as  a  general  rule  prevail,  whether  interposed  for  or  against  a  cor- 
poration, when  it  would  not  advance  justice,  but  on  the  contrary 
would  accomplish  a  legal  wrong."  1 

§  104.  The  rule  applied  in  Actions  upon  Contracts  made  by 
Municipal  Corporations.  —  Hitchcock  v.  Galveston2  was  an  ac- 
tion against  a  municipal  corporation.  The  mayor  and  council 
of  the  city  of  Galveston  had  entered  into  a  contract  with  the 
plaintiff  to  issue  certain  bonds  of  the  city,  payable  at  a  future 
day,  in  payment  for  the  paving  of  certain  streets.  After  a  por- 
tion of  the  work  had  been  performed,  the  mayor  and  council 
declared  the  contract  to  be  null  and  void,  and  notified  the  plaintiff 

1  63  N.  Y.  68,  69.     See  also  De  Talcott,  19  Wall.  666,  678 ;  Rutland, 

Groff  v.  American  Linen  Thread  Co.,  &c.  R.  R.  Co.  v.  Proctor,  29  Vt.  96, 

21  N.  Y.  124. 127 ;  Parish  v.  Wheeler,  97 ;  and  see  cases  under  Rule  XIII., 

22  N.  Y.  506;    Union  Water  Co.  v.  infra,  \  116. 

Murphy's  Flat,  &c.  Co.,  22  Cal.  620,          In  State  of  Indiana  v.  Woram,  6 

630 ;    Oil   Creek,  &c.   R.   R.  Co.   ».  Hill,  33,  37,  Bronson,  J.,  said :  "  Since 

Penn.  Trans.  Co.,  83  Pa.  St.  160, 166;  the  decision  of  Moss  v.  Rossie  Mining 

Chester  Glass  Co.  v.  Dewey,  16  Mass.  Co.,  5  Hill,  137,  I  do  not  see  that  a 

94,  102 ;  Underwood  v.  Newport  Ly-  corporation  can  ever  avoid  its  obliga- 

ceum,  5  B.  Monr.  129 ;  Southern  Life  tion  on  the  ground  that  it  was  given 

Ins.  Co.  v.  Lanier,  5  Fla.  110,  165 ;  for   property  which    the    corporation 

Chicago  Building  Soc.  v.  Crowell,  453;  was  not  authorized  to  purchase." 
Railway  Co.  v.  McCarthy,  96  U.  S.         2  96  U.  S.  341. 
258,  267 ;  Township  of  Pine  Grove  v. 
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to  that  effect.  The  plaintiff  thereupon  brought  suit  to  recover 
damages  for  the  breach  of  the  contract.  Upon  demurrer  to  the 
petition  the  Circuit  Court  rendered  judgment  for  the  defendant, 
for  the  reason  that  the  city  had  no  power  to  issue  the  bonds 
agreed  upon.  This  ruling  was  reversed  by  the  Supreme  Court. 
Mr.  Justice  Strong,  delivering  the  opinion,  said  :  "  If  it  were  con- 
ceded that  the  city  had  no  lawful  authority  to  issue  the  bonds 
described  in  the  ordinance  and  mentioned  in  the  contract,  it  does 
not  follow  that  the  contract  was  wholly  illegal  and  void,  or  that 
the  plaintiffs  have  no  rights  under  it.  They  are  not  suing  upon 
the  bonds,  and  it  is  not  necessary  to  their  success  that  they  should 
assert  the  validity  of  those  instruments.  It  is  enough  for  them 
that  the  city  council  have  power  to  enter  into  a  contract  for  the 
improvement  of  the  sidewalks ;  that  such  a  contract  was  made 
with  them ;  that  under  it  they  have  proceeded  to  furnish  ma- 
terials and  do  work  as  well  as  assume  liabilities ;  that  the  city 
has  received  and  now  enjoys  the  benefits  of  what  they  have  done 
and  furnished ;  that  for  these  things  the  city  promised  to  pay ; 
and  that  after  having  received  the  benefit  of  the  contract  the 
city  has  broken  it.  It  matters  not  that  the  promise  was  to  pay 
in  a  manner  not  authorized  by  law.  If  payments  cannot  be 
made  in  bonds  because  their  issue  is  ultra  vires,  it  would  be 
sanctioning  rank  injustice  to  hold  that  payment  need  not  be  made 
at  all.  Such  is  not  the  law.  The  contract  between  the  parties 
is  in  force,  so  far  as  it  is  lawful. 

"  There  may  be  a  difference  between  the  case  of  an  engagement 
made  by  a  corporation  to  do  an  act  expressly  prohibited  by  its 
charter,  or  some  other  law,  and  a  case  where  legislative  power  to 
do  the  act  has  not  been  granted.  Such  a  distinction  is  asserted 
in  some  decisions.  But  the  present  is  not  a  case  in  which  the 
issue  of  the  bonds  was  prohibited  by  any  statute.  At  most, 
there  was  a  defect  of  power.  The  promise  to  give  bonds  to  the 
plaintiffs  in  payment  for  what  they  undertook  to  do  was,  there- 
fore, at  farthest,  only  ultra  vires;  and,  in  such  a  case,  though 
specific  performance  of  an  engagement  to  do  a  thing  transgres- 
sive  of  its  corporate  power  may  not  be  enforced,  the  corporation 
can  be  held  liable  on  its  contract.  Having  received  benefits  at 
the  expense  of  the  other  contracting  party,  it  cannot  object  that 
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it  was  not  empowered  to  perform  what  it  promised  in  return,  in 
the  mode  in  which  it  promised  to  perform." l 

§  105.  Actions  for  Borrowed  Money.  —  The  principle  of  Pillle 
XII.  applies  with  much  force  in  au  action  for  borrowed  money. 
In  Steam  Navigation  Co.  v.  Weed,2  a  corporation  sued  for  money 
which  it  had  loaned  to  the  defendants.  The  defence  was  that 
the  company  had  no  authority  under  its  charter  to  make  the 
loan.  But  the  court  said :  "  It  ill  becomes  the  defendants  to 
borrow  from  the  plaintiff  $1,000  for  a  single  day,  to  relieve  their 
immediate  necessities,  and  then  to  turn  around  and  say,  '  I  will 
not  return  you  this  money,  because  you  had  no  power,  by  your 
charter,  to  lend  it.'  Let  them  first  restore  the  money,  and  then 
it  will  be  time  enough  for  them  to  discuss  with  the  sovereign 
power  of  the  State  of  Connecticut  the  extent  of  the  plaintiff's 
chartered  privileges.  We  shall  lose  our  respect  for  the  law, 
when  it  so  far  loses  its  character  for  justice  as  to  sanction  the 
defence  here  attempted.  .  .  .  When  it  is  a  simple  question  of 
capacity  or  authority  to  contract,  arising  either  on  a  question  of 
regularity  of  organization  or  of  powers  conferred  by  the  charter, 
a  party  who  has  had  the  benefit  of  the  contract  cannot  be  per- 
mitted to  question  its  validity  in  an  action  founded  upon  it." 3 
This  case  has  been  frequently  cited  with  approval. 

It  has  been  held  that  a  loan  of  money  made  by  or  to  a  cor- 
poration, in  violation  of  the  usury  laws,  may  be  enforced,  if  a 
similar  contract  made  between  individuals  would  be  enforceable. 
Yet  it  is  clear  that  a  corporation  can  have  no  authority,  under 
its  charter,  to  enter  into  a  contract  prohibited  by  law.4  The 

1  96  U.S.  350,351.    See  also  Alle-  man's  Sav.  Bank,  14  Fla.  418,  428; 
ghany  City  v.  McClurkin,  14  Pa.  St.  Union  Water  Co.  v.  Murphy's   Flat, 
83 ;  Argenti  v.  San  Francisco,  16  Cal.  &c.  Co.,  22  Cal.  621 ;  Hays  v.  Gallon 
255,  265 ;  Maher  v.  City  of  Chicago,  Gas  Light  Co.,  29  Ohio  St.  340 ;  con- 
38  111.  266;  City  of  East  St.  Louis  v  tra,  Grand  Lodge  of  Alabama  v.  Wad- 
East  St.  Lbuis  Gas  Light  Co.,  98  111.  dill,    36   Ala.    313.      Compare    New 
415.     Compare,  however,  Zottman  v.  York  Fire  Ins.  Co.    v.  Ely,  5  Conn. 
San  Francisco,  20  Cal.  96;  and  see  560. 

supra,  §  101.  4  Philadelphia  Loan  Co.  v.  Towner, 

2  17  Barb.  378.  13  Conn.    249  ;  Perkins  ».  Watkins, 
8  17  Barb.  382,  384.   See  also  Brad-    58  Teim.  173;   Rock  River  Bank  v. 

ley  v.  Ballard,  55  111.  413,  417  ;  Darst    Sherwood,  10  Wis.  230;  and  see  cases 
p.' Gale,  83  111.  141 ;  Allen  v.  Freed-    supra,  §§  40,  41. 
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same  rule  has  been  applied  in  actions  for  money  loaned  by  or  to 
a  corporation  in  violation  of  an  express  prohibition  contained  iu 
its  charter.  Both  the  contract  and  security  have  been  enforced 
in  cases  of  this  character.1 

§  106.  Other  Classes  of  Contracts  held  binding. — The  doc- 
trine that  a  contract  made  by  a  corporation  in  excess  of  its 
chartered  powers  may  be  enforced  after  it  has  been  performed 
by  either  party,  has  been  applied  in  actions  upon  contracts 
of  guaranty.2 

It  follows,  upon  the  same  principle,  that  if  two  corporations 
consolidate  or  form  a  copartnership,  and  afterwards  enter  into  a 
contract  as  a  consolidated  company  or  jointly  as  partners,  they 
cannot  set  up  the  fact  that  they  had  no  authority  to  effect  a 
consolidation  or  to  enter  into  a  copartnership,  as  a  defence  to  an 
action  brought  upon  such  contract  after  it  has  been  performed 
by  the  plaintiff.8 

In  State  Board  of  Agriculture  v.  Citizens'  Street  Ey.  Co.,4 
a  corporation  chartered  for  the  purpose  of  managing  a  street 
railway  agreed  to  pay  the  State  Board  of  Agriculture  the  sum 
of  $1,000,  iu  order  to  induce  the  board  to  locate  the  annual 
State  fair  at  a  certain  point  upon  the  defendant's  line  of  road. 
The  fair  was  located  accordingly,  but  the  railway  company  re- 
fused to  pay  the  money  which  it  had  agreed  to  pay.  The  Board 
of  Agriculture  then  brought  suit  upon  the  contract.  A.  demurrer 
was  interposed,  and  it  was  contended  that  the  contract  was  void 
for  want  of  authority  on  the  part  of  the  railway  company  to 
make  it.  But  the  Supreme  Court  held  that  it  was  immaterial 
whether  or  not  the  company  had  authority  to  make  the  contract, 
inasmuch  as  it  had  been  performed  by  the  complainant.5 

1  Gold    Mining    Co.    v.    National         3  Compare    Bissell     v.    Michigan 
Bank,  96   U.   S.   640,   2   Col.   259;  Southern    Ry.   Co.,    22  N.   Y.   258, 
Silver  Lake  Bank  v.  North,  4  Johns.  263 ;  Racine,  &c.  R.  R.   Co.  v.  Far- 
Ch.  370  ;  National  Bank  v.  Matthews,  mers'  L.  &  T.  Co.,  49  111.  331,  347 ; 
98   U.  S.  628  ;  and  see  cases  supra,  Catskill  Bank  v.  Gray,  14  Barb.  471 ; 
§§  45-47.  Allen  v.  Woonsocket   Co.,  11   R.  I. 

2  Ariiot  v.  Erie  Ry.  Co.,  67  N.  Y.  288  ;  infra,   §  146.     Compare   infra, 
319 ;  Zabriskie  v.  Cleveland,  &c.  R.  R.  §  220. 

Co.,    23  How.    381,   400;   Bank   v.         4  47  Ind.  407. 

Hammond,  1  Rich.  L.  281.  6  The  opinion  in  this  case  contains 
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The  same  rule  has  been  applied  in  an  action  brought  by  a 
corporation  chartered  by  a  foreign  State,  upon  a  contract  which 

it  had  executed  on  its  side.     The  defendant  contended  that  he 

* 

could  not  be  made  liable,  because  the  company  had  not  been 
legally  organized,  and  because  it  had  no  power  to  enter  into  the 
contract.  But  the  court  held  that  the  defendant  was  estopped 
from  denying  the  legal  existence  of  the  plaintiff,  or  that  it  had 
power  to  enter  into  the  contract  sued  upon.1 

§  107.  Part-performance  of  Unauthorized  Contracts.  —  The 
question,  how  far  a  contract  made  by  a  corporation  in  excess  of 
its  chartered  powers  must  be  performed  by  either  of  the  parties 
in  order  to  r,ender  it  binding  upon  the  other  side,  seems  to  de- 
pend for  its  answer  upon  the  peculiar  circumstances  of  the  case. 
So  long  as  the  parties  can  be  restored  substantially  to  their 
original  positions  by  a  rescission  of  the  contract,  either  party 
will  be  allowed  to  withdraw.  But  if  a  rescission  would  be 
productive  of  injustice,  the  contract  will  be  held  binding,  and 
compensation  may  be  enforced.2 

§  108.  Additional  Authorities  in  Support  of  Rule  XII.  —  In 
addition  to  the  authorities  cited  in  the  preceding  sections,  refer- 
ence may  be  made  to  the  authorities  cited  under  Eule  XV.,3  in 
which  it  was  held  that  although  a  company  entering  into  a  con- 
tract in  a  corporate  capacity  had  not  been  legally  incorporated, 
and  therefore  had  no  authority  whatsoever  to  act  in  a  corporate 
capacity,  this. fact  could  not  be  set  up  as  a  defence  to  an  action 
brought  by  or  against  such  corporation  upon  the  contract,  after 
it  had  been  executed  by  the  party  bringing  suit. 

It  is  clear  that  a  corporation  can  have  no  authority  to  enter 
into  a  contract  expressly  prohibited  by  its  charter.  Yet  there 
are  numerous  cases  in  which  contracts  made  by  a  corporation  in 

a  clear  statement  of  the  law.     It  was  Compare  per  Chief  Justice  Taney  in. 

cited  with   approval  in  Hitchcock  v.  Bank  of  Augusta  v.  Earle,  13   Pet. 

Galveston,  96  U.  S.  351.  519,  587. 

1  Newburg  Petroleum  Co.  u.Weare,         2  Compare  Oil  Creek,  &c.  Co.  v. 

27  O^io  St.  343,  354.     See  also  Silver  Pennsylvania  Trans.  Co.,  83   Pa.  St. 

Lake   Bank  v.  North,  4  Johns.  Ch.  166;  Thomas  v.   Railroad  Co.,   101 

370 ;  Whitney  Arms  Co.  v.  Barlow,  U.  S.  71. 
03  N.  Y.  68,  69 ;  Steam  Nav.  Co.  v.         »  Infra,  §§  126,  142. 
Weed,  17  Barb.  378  ;  infra,    §   146. 
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violation  of  an  express  provision  of  its  charter  have  been  held 
binding,  after  having  been  performed  on  either  side.1 

Again,  it  is  well  settled  by  authority  that  a  transfer  of  prop- 
erty made  by  or  to  a  corporation  will  not  be  inoperative  merely 
because  authority  to  make  or  to  receive  the  transfer  was  not 
conferred  upon  the  company  by  its  charter.2 

Numerous  cases  have  been  cited  under  Kule  VII.,3  in  which  it 
was  held  that  a  contract  made  by  an  agent  of  a  corporation  in 
violation  of  its  charter  may  become  binding  upon  the  company 
after  having  been  ratified  by  the  shareholders.  The  want  of 
authority  on  the  part  of  the  company  itself  to  enter  into  the 
contract  seems  to  have  been  immaterial  in  these  cases,  for  the 
reason  that  the  contract  had  been  executed  by  the  complainant. 

§  109.  The  Authorities  contrary  to  Rule  XII.  —  There  are  nu- 
merous dicta  as  well  as  decisions  which  are  not  reconcilable  with 
the  views  expressed  in  the  preceding  sections,  and  the  conclusion 
stated  in  Eule  XII.  It  is,  however,  often  a  matter  of  considera- 
ble difficulty  to  determine  exactly  what  weight  should  be  given 
to  authorities  of  this  character.  In  many  of  the  cases  the 
courts  have  failed  to  distinguish  between  the  effect  of  an  express 
statutory  prohibition  and  a  simply  unauthorized  exercise  of  cor- 
porate power ;  and  between  a  want  of  delegated  authority  in  the 
agents  of  a  company,  and  an  absence  of  legislative  permission 
on  the  part  of  the  company  itself.  Contracts  which  were  clearly 
invalid  because  expressly  prohibited  by  the  legislature,  or  because 
the  agents  making  them  had  no  power  to  bind  the  company, 
have  been  held  void  on  the  general  ground  that  they  were  in  vio- 
lation of  the  charter  of  the  company,  and  therefore  ultra  vires* 

1  Supra,  §§  45-50.  Nav.    Co.   v.   Dandridge,  8   G.  &  J, 

2  Infra,  Rule  XIII.  §  116.  248,  319  ;  Maryland  Hospital  v.  Fore- 
8  Supra,  §'§  74-84.     See  Kent  v.    man,  29  Md.  524 ;  Albert  v.  Savings 

Quicksilver  Mining  Co.,  78  N.  Y.  159.  Bank,  1  Md.  Ch.  407 ;  Boyce  v. 
4  See  New  York  Fire  Ins.  Co.  v.  Towsontown  Station,  46  Md.  359 ; 
Ely,  5  Conn.  560  ;  Fuller  v.  Nauga-  Smith  v.  Alabama  Life  Ins.  Co.,  4 
tuck  R.  R.  Co.,  21  Conn.  557 ;  Hood  Ala.  558,  568  ;  Montgomery  ».  Mont- 
v.  New  York  &  N.  H.  R.  R.  Co.,  22  gomery,  &c.  Plank  Road  Co.,  31  Ala. 
Conn.  502  ;  Hood  v.  New  York  &  76 ;  Grand  Lodge  of  Alabama  v.  Wad- 
N.  H.  R.  R.  Co.,  23  Conn.  609  ;  Con-  dill,  36  Ala.  313  ;  Marion  Savings 
verse  v.  Norwich,  &c.  R.  R.  Co.,  33  Bank  v.  Dunkin,  54  Ala.  471 ;  Whit- 
Conn.  166,  180  ;  Pennsylvania,  &c.  ney  v.  First  National  Bank,  50  Vt. 
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§  110.  Arguments  against  Rule  XII.  — It  has  sometimes  been 
argued  that  a  corporation,  being  a  creature  of  the  law,  can  have 
no  powers  except  such  as  are  conferred  upon  it  by  its  charter ; 
and  that  a  contract  not  authorized  by  the  charter  of  a  corpora- 
tion must  therefore  be  ultra  vires  of  the  company,  and  void.1 

It  has  been  shown,  however,  that  an  association  has  the  power 
to  act  in  a  corporate  capacity,  even  where  it  has  no  legal  right 
to  do  so ;  and  that  an  act  of  a  corporation  is  said  to  be  ultra 
vires  because  prohibited  by  law,  and  not  because  the  company 
had  not  the  power  to  perform  it.  Lord,  J.,  said :  "  There  is 
nothing  of  mystery  or  of  sanctity  in  the  use  of  the  words  of  a 
dead  language,  ultra  vires  ;  and  although  it  is  a  concise  and  con- 
venient form  by  which  to  indicate  the  unauthorized  action  of 
artificial  persons  with  limited  powers,  still  it  is  as  applicable  to 
individual  as  to  corporate  action.  An  illegal  act  of  an  individual 
is  as  really  ultra  vires  as  the  unauthorized  act  of  a  corporation."  3 

§  111.  In  Bissell  v.  Michigan  Southern,  &c.  Ey.  Co.,3  Seldeu, 
J.,  said :  "  The  contracts  of  corporations  which  are  not  author- 
ized by  their  charters  are  illegal,  because  they  are  made  in  con- 
travention of  public  policy.  That  contracts  which  do  in  reality 
contravene  any  principle  of  public  policy  aie  illegal  and  void,  is 
not  and  cannot  be  denied.  The  doctrine  is  universal.  There  is 
no  exception." 

388  ;  City  Fire  Ins.  Co.  v.  Carrugi,  Rochester  Ins.  Co.  v.  Martin,  13 
41  Ga.  660,  673 ;  Hazlehurst  v.  Sa-  Minn.  59  ;  Trenton  Mut.  Life  Ins. 
vannah,  &c.  R.  R.  Co.,  43  Ga.  9;  Co.,  12  N.  J.  Eq.  133;  Wheeler  v. 
Orr  v.  Lacey,  2  Dougl.  (Mich.)  230;  Essex  Plank  Road  Co.,  39  N.  J.  L. 
Madison,  &c.  Plank  Road  Co.  v.  291;  Downing  v.  Mt.  Washington  R. 
Watertown,  &c.  Co.,  7  Wis.  59;  Co., 40 N.  H. 230;  Franklin  Co.  v.  Lew- 
Northwestern  Union  Packet  Co.  v.  iston  Savings  Institution,  68  Me.  43 ; 
Shaw,  37  Wis.  655  ;  Germantown,  Straus  v.  Eagle  Ins.  Co.,  5  Ohio  St.  59. 
&c.  Ins.  Co.  v.  Dhein,  43  Wis.  421 ;  l  Rochester  Ins.  Co.  v.  Martin,  13 
Dietrich  v.  Madison  Relief  Ass.,  45  Minn.  64;  Smith  v.  Alabama  Life 
Wis.  79  ;  Haynes  v.  Covington,  21  Ins.  Co.,  4  Ala.  568  ;  Downing  v.  Mt. 
Miss.  408;  Littlewort  v.  Davis,  50  Washington  II.  Co.,  40  N.  H.  230. 
Miss.  403  ;  Memphis  v.  Memphis  Gas  2  National  Pemberton  Bank  v. 
Co.,  9  Heisk.  543;  Whitman,  &c.  Porter,  ] 25  Mass.  335.  See  also  per 
Mining  Co.  v.  Baker,  3  Nev.  386  ;  Comstock,  C.  J.,  in  Bissell  v.  Michigan 
Farmers',  &c.  Bank  ».  Harrison,  57  Southern,  &c.  Ry.  Co.,  22  N.  Y.  266. 
Mo.  503;  Matthews  v.  Skinker,  62  See  supra,  §§  27,  28. 
Mo.  329  (overruled  98  U.  S.  628) ;  »  22  N.  Y.  285. 
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The  answer  to  this  argument  has  already  been  indicated.1 
Public  policy  requires  that  a  contract  involving  a  simply  unau- 
thorized exercise  of  corporate  power  be  enforced  after  it  has  been 
performed  by  one  of  the  parties.  Upon  this  principle  it  has 
been  held  that  the  defence  of  ultra  vires  cannot  be  set  up  by  a 
corporation  in  an  action  for  a  tort,  nor  in  an  action  upon  a  con- 
tract, against  a  party  who  had  no  notice  of  the  unauthorized 
exercise  of  corporate  power.2  Hence,  also,  a  transfer  of  prop- 
erty by  or  to  a  corporation  cannot  be  set  aside  because  the  cor- 
poration had  no  authority  to  make  or  to  receive  it.3 

In  Pennsylvania,  &c.  Navigation  Co.  v.  Dandridge,4  Dorsey, 
J.,  said :  "  It  has  been  urged  that  the  defendants,  having  entered 
into  this  contract,  are  estopped  from  denying  their  competency 
to  have  done  so.  To  the  doctrine  of  estoppel  applied  to  such 
cases  we  cannot  yield  our  assent.  If  the  corporation  is  estopped 
from  denying  its  power,  the  estoppel  operates  with  like  effect 
upon  those  who  contract  with  them,  and  the  result  would  be 
that,  no  matter  how  limited  the  design  and  powers  of  a  corpora- 
tion may  appear  in  its  charter,  practically  it  is  a  corporation 
without  limitation  as  to  its  powers.  Such  a  doctrine  at  this  day 
is  dangerous  to  the  interest  of  the  community,  and  is  at  war 
with  the  modern  decisions  upon  the  subject." 

In  reply  to  this  view  it  may  be  said,  that  if  an  unauthorized 
exercise  of  corporate  power  is  injurious  to  the  public,  the  State 
may  interfere  on  behalf  of  the  public,  and  dissolve  the  company 
or  restrain  its  unauthorized  acts.5  A  contract  made  by  a  cor- 
poration in  violation  of  its  charter  is  voidable  by  either  party 
so  long  as  it  remains  wholly  unperformed.  It  can  be  enforced 
only  when  justice  plainly  requires  its  enforcement,  and  after  the 
mischief  resulting  from  the  unauthorized  exercise  of  corporate 
power  has  been  done.6 

1  Snpra,  §§  29-31,  45,  46.  55;  Montgomery  v.  Montgomery,  &c. 

2  This  was  conceded  to  be  the  law,    Plank  Road  Co.,  31  Ala.  76. 
by  Selden,  J.,  in  the  case  above  referred          8  Infra,  §  640. 

to,  22  N.  Y.  284,  290.     Rules  X.  and  6  Rules    VIII.    and    IX.,    supra, 

XL,  supra,  §§  89,  97.  §§   85,  87.     See  per  Mr.  Chief  Jus- 

8  Rule  XIII.,  infra,  §  113.  tice  Lawrence  in  Bradley  v.  Ballard, 

4  8  G.  &  J.  248,  319 ;  Hazlehurst  55  111.  417. 
v.  Savannah,  &c.  R.  R.  Co.,  43  Ga. 


§  113         THE  LAW  OF  PRIVATE   CORPORATIONS.      [CHAP.  II. 

§  112.  It  has  been  held  in  some  of  the  cases,  that  while  an 
action  cannot  be  based  upon  a  contract  made  in  violation  of  the 
charter  of  a  corporation  after  it  has  been  performed  by  one  of 
the  parties,  yet  that  a  suit  brought  without  reference  to  the  con- 
tract may  be  maintained  for  the  value  of  the  benefits  received.1 
This  rule  is  based  upon  the  doctrine  that  a  contract  made  by  a 
corporation  without  authority  is  void  in  legal  contemplation,  but 
that  it  is  not  so  immoral  or  illegal  that  the  courts  must  refuse  to 
interfere  on  behalf  of  either  party. 

It  has  been  shown,  however,  that  there  is  no  reason  why  an 
unauthorized  contract  of  a  corporation  should  not  be  recognized 
and  enforced  whenever  justice  requires  its  enforcement.  The 
rule  that  a  suit  may  be  brought  for  an  accounting  or  upon  the 
common  counts,  but  not  upon  the  contract  itself,  seems  based 
upon  a  technicality.  In  some  cases  the  measure  of  recovery 
allowed  under  this  rule  would  fail  to  do  justice ;  it  might  exceed 
or  fall  below  that  fixed  upon  by  the  parties  to  the  agreement. 
In  other  cases  there  would  be  no  remedy  at  all,  for  a  purely 
technical  reason ;  for  in  certain  cases  no  action  could  be  main- 
tained, except  an  action  upon  the  contract  itself. 

§  113.  In  Haynes  v.  Covington,2  Mr.  Justice  Smith  said,  in 
delivering  the  opinion  of  the  court :  "  The  distinction  is  obvious 
between  a  contract  by  a  corporation,  made  in  reference  to  a  sub- 
ject lying  entirely  without  the  range  of  the  objects  for  which  its 
powers  were  granted,  and  an  irregular  or  illegal  exercise  of  a 
right  conveyed  by  its  charter.  If  a  corporation  makes  a  con- 
tract entirely  foreign  to  the  purposes  of  its  institution,  the  act 
•  is  void  simply  for  want  of  power  in  reference  to  the  subject- 
matter.  But  where  a  corporation  enters  into  a  contract  in  refer- 
ence to  a  subject-matter  embraced  within  the  scope  of  its  granted 
powers,  but  in  so  doing  exceeds  them,  the  contract  will  not 
thereby  be  rendered  void.  It  might  constitute  a  ground  for  the 


1  Bissell  0.  Michigan  Southern,  &c.  Downing  v.  Mt.  "Washington  II.  Co., 

R.  R.  Co.,  22  N.  Y.  305,  per  Selden,  40  N.  H.  230.     Compare  cases  cited 

J. ;  Allen  v.  Freedman's   Sav.   Bank,  under  Rule  XIV.,  infra,  §  121 ;  conir<i, 

14  Fla.    418 ;   Northwestern   Packet  Grand  Lodge  of  Alabama  v.  Waddill, 

Co.  v.  Shaw,  37  Wis.  655;  Maryland  36  Ala.  313. 
Hospital  v.  Foreman,   29   Md.   524;         2  21  Miss.  408,  411. 
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resumption  of  its  franchises  by  the  State,  but  could  not  be  ob- 
jected by  the  party  sought  to  be  charged."  A  similar  doctrine 
has  been  expressed  in  other  cases.1 

It  is  not  clear  upon  what  principle  the  distinction  above 
referred  to  is  based.  If  a  contract  made  by  a  corporation  was, 
in  fact,  unauthorized,  it  would  seem  to  be  immaterial  whether 
the  contract  was  unauthorized  by  reason  of  the  subject-matter 
or  because  in  excess  of  the  powers  granted,  though  with  refer- 
ence to  a  subject-matter  within  their  scope,  or  because  it  was 
made  in  an  unauthorized  manner.  Moreover,  it  is  practically 
impossible  to  draw  a  line  between  contracts  entirely  foreign  to  the 
purposes  of  a  corporation  and  contracts  in  excess  of  the  powers 
granted  to  the  company,  though  made  with  reference  to  a  sub- 
ject-matter embraced  within  their  scope.2  , 

§114  The  English  Authorities.  —  Mr.  Brice,  in  his  learned 
treatise  on  the  doctrine  of  ultra  vires,  has  stated  the  result  of 
the  English  authorities  to  be,  "  that  in  every  case  without  ex- 
ception an  ultra  vires  contractual  engagement,  executed  or  not, 
is  not  enforceable ;  nor  is  any  part  thereof  enforceable,  by  an 
action  directly  upon  the  engagement  itself — the  most  that  the 
party  complaining  can  obtain  is  an  account."  3  With  respect  to 
the  law  in  the  United  States  the  learned  author  said :  "  It  is 
submitted  that  the  correct  view  in  the  United  States  is  the 
same  as  that  held  in  this  country,  —  that  there  is  no  difference 
between  executed  and  executory  ultra  vires  transactions  with 
respect  to  actions  directly  upon  them,  or  to  rights  and  liabilities 
arising  directly  upon  and  out  of  them."  * 

It  is  apparent  that  the  rule  above  stated  can  be  of  little  prac-  • 
tical  value  until  it,  has  been  shown,  by  the  application  of  what 
principle,  or  in  what  manner,  it  is  possible  to  ascertain,  in  a 
given  case,  whether  a  transaction  is  in  excess  of  the  powers 
belonging  to  a  corporation  and  ultra  vires,  in  the  sense  in  which 
that  term  is  used  by  Mr.  Brice. 

1  Littlewort    v.   Davis,    50   Miss.  Harrison,  57  Mo.  503 ;  Memphis  v. 

403  ;    Hazlehurst    v .    Savannah,    &c.  Memphis  Gas  Co.,  9  Heisk.  543. 
E.  R.  Co.,  43  Ga.  9,  55  ;  Germantown,          2  Compare  supra,  §  69. 
&c.  Ins.  Co.  v.  Dhein,  43  Wis.  421 ;         8  Brice  on  Ultra  Vires   (2d  Eng. 

Whitman,  &c.  Mining  Co.  u.  Baker,  3  ed.),  762. 
Nev.    386;   Farmers',    &c.   Bank  v.         *  Ibid.  764. 
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The  meaning  of  the  term  ultra  vires  was  indicated  by  Mr. 
Brice  in  Part  II.  of  his  treatise.  An  act  is  said  to  be  ultra  vires 
not  because  it  is  illegal,  nor  because  it  is  in  excess  of  the  powers 
of  the  majority  or  of  the  company's  agents ; 1  nor  is  every  act 
which  is  in  violation  of  the  charter  or  constating  instruments  of 
a  corporation  necessarily  ultra  vires.2  But  the  true  and  primary 
meaning  of  the  term  ultra  vires,  when  used  in  reference  to  a 
corporation,  is,  "  that  a  corporation  has  certain  powers  only,  and 
that  it  can  be  bound  only  when  acting,  whether  directly  or  by 
agents,  within  the  limits  of  these  powers."3 


1  Brice  onUltra Vires  (3d  Eng.ed.), 
52-56.     The  author  here  referred  to 
the  distinction  pointed  out  by  Kinders- 
ley,  V.  C.,  in  Shrewsbury   v.  North 
Staffordshire  Ry.  Co.,  35  L.  J.  Cli. 
166,  172.    "  When  you  speak  of  ultra 
vires  of  the  company,  you  mean  one  or 
other  of  two  things,  —  either  that  you 
cannot   bind  all   the    shareholders  to 
submit  to  it  (i.  e.,  that  you  cannot  bind 
dissentient  shareholders),  or  that  it  is 
ultra  vires  in  this   respect,  that  the 
legislature,  for  instance,  having  author- 
ized you  to  make  a  railway,  you  cannot 
go  and  make  a  harbor." 

2  Thus,    contracts    made    without 
complying    with    formalities    termed 
"  directory  "  may  be  enforced.     Mr. 
Brice  quoted  with  approval  from  the 
opinion  of  the  court  in  Miner's  Ditch 
Co.  v.  Zellerbach,  37  Cal.  543,  579. 
Brice  on  Ultra  Vires,  p.  53  (see  supra, 
§69). 

8  Brice  on  Ultra  Vires,  54.  In 
Chapter  V.,  entitled  "  Leading  Prin- 
ciples of  Ultra  Vires"  the  learned 
author  has  stated  the  following  general 
propositions,  as  indicating  the  chief 
cardinal  principles  involved  in  and  mak- 
ing up  the  doctrine  of  ultra  vires :  — 

"  I.  A  corporation  has  all  the  ca- 
pacities for  engaging  in  transactions 
which  are  expressly  given  it  by  the 
constating  instruments. 

"II.   A  corporation  has  all  the  ca- 
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pacities  for  engaging  in  transactions 
which  are  impliedly  given  it  by  reasona- 
ble implication  from  the  language  of 
the  constating  instruments. 

"  III.  A  corporation  has  all  the 
capacities  or  powers  for  management 
which  are  given  it  by  its  constating 
instruments,  either  expressly  or  by 
reasonable  inference  therefrom. 

"  IV.  Capacities  or  powers  for 
management  may  be  given  by  wide 
general  language. 

"  V.  Corporations  have  no  capaci- 
ties or  powers  other  than  those  indi- 
cated in  the  four  previous  propositions, 
and  they  cannot  legally  or  validly 
engage  in  other  transactions. 

"  VI.  Courts,  in  dealing  with  cor- 
porations, will  look  to  those  capacities 
and  powers  only  which  they  actually 
possess  at  the  time. 

"  VII.  Corporations  cannot  be  ren- 
dered directly  liable  upon  ultra  nrtt 
transactions,  but  must  account  for 
benefits  received  therefrom. 

"VIII.  Special  proceedings  in 
themselves  ultra  tires  will  sometimes 
be  upheld  as  having  been  rendered  ne- 
cessary by  unexpected  circumstances. 

"IX.  Formalities  are  generally  not 
imperative  but  merely  directory,  and 
therefore  the  absence  of  them  can  be 
set  up  against  those  persons  only  who 
were  cognizant  of  the  defect. 

"X.   Franchises  and  special  privi- 
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§  115.  The  law  in  England  appears  to  be  substantially  the 
same  as  the  law  in  the  United  States  with  respect  to  most  of  the 
general  principles  which  have  been  distinguished  in  Part  I.  of 
this  chapter. 

I.  It  is  settled  in  England  as  well  as  in  the  United  States 
that  a  contractual  engagement  of  a  corporation  is  absolutely 
void,  in  legal  contemplation,  if  declared  void  by  the  act  of  in- 
corporation or  by  general  law.1     Any  transaction  of  a  corpora- 
tion which  is  void  upon  general  principles  of  the  common  law, 
or  which  cannot  be  sustained  with  a  due  regard  to  the  require- 
ments of  public  policy,  must  be  treated  as  invalid.2     But  a  pro- 
hibited transaction  will  not  be  treated  as  wholly  void,  if  that 
was  not  the  intent  and  meaning  of  the  prohibition.3 

II.  In  England  as  well  as  in  the  United  States  a  corporation 
is  not  bound  by  the  acts  of  a  majority,  except  when  authorized 
by  the  constating  instruments  of  the  company.4 

III.  In  England  as  well  as  in  the  United  States  the  law  of 
agency  applies  with  full  force  to  corporations.     A  corporation 
is  not  bound  by  a  contract  or  transfer  of  property  made  by  an 
agent  on  its  behalf,  unless  the  agent  had  authority  to  bind  it.5 

leges  or  powers  in  the  nature  of  fran-  era  Counties  Ry.  Co.,  11  C.  B.  775, 

chises  cannot  be  delegated.  812  ;    McGregor    v.    Dover  &   Deal 

"  XI.    Special  powers  of  whatever  Ry.  Co.,  18  Q.   B.    618 ;   see  infra, 

description  can  be  used  only  bond  fide  §    485  ;    and   compare    supra,   §    39. 

for  the  purposes  for  which  created.  An  attempted  transfer  of  the  franchises 

"XII.   The  capacities  and  powers  of  a  corporation  is  simply  ineffective 

of  the  governing  body,  and  a  fortiori  and  void.     Beman  v.  Rufford,  1  Sim. 

those  of  the  subordinate  agents  of  a  N.  s.   550  ;  Gardner  v.  London,  &c. 

corporation,  cannot  be   greater,    and  Ry.    Co.,    L.    R.    2    Ch.    201,    212; 

will  generally  be  much  more  restricted,  Richmond  Water  Works  v.  Richmond, 

than  those  of  the  corporation.  L.  R.  3  Ch.  D.  82 ;    and  see  infra, 

"XIII.  Any  party  to  an  ultra  vires  §537.  Compare  supra,  \  39. 
transaction  may  set  up  the  defence  s  Ayres  v.  South  Australian  Bank- 
thereof,  and  any  one  corporator  may  ing  Co.,  L.  R.  3  P.  C.  548  ;  Phos- 
call  upon  the  courts  to  restrain  the  phate  of  Lime  Co.  v.  Green,  L.  R.  7 
corporation  from  engaging  therein."  C.  P.  43  ;  Walton's  Case,  26  L.  J. 
Brice  on  Ultra  Vires,  66-68.  Ch.  545.  See  supra,  §§  45-50. 

1  Ashbury,  &c.  Ry.  Carriage  Co.         4  Burges  and  Stock's  Case,  2  J.  & 
v.  Riche,  L.  R.  7  H.  L.  653 ;  supra,  H.  441 ;  Bird  v.  Bird's  Patent,  &c. 
§  43;  and  compare  cases  cited  under  Co.,  L.  R.  9  Ch.  358.     Compare  Rule 
Rule  I.  II.,  supra,  §  51. 

2  East  Anglian  Ry.  Co.  v.  East-         5  Smith  P.  Hull  Glass  Co.,  11  C.  B. 
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But  a  corporation  will  be  estopped  from  denying  the  authority 
of  its  agents  to  bind  it,  if  an  individual  would  be  estopped  under 
a  similar  state  of  facts.1 

IV.  In  England  as  well  as  in  the  United  States  a  corpora- 
tion is  liable  for  the  torts  of  its  agents,  to  the  same  extent  that 
an  individual  is  liable  under  similar  circumstances.2 

V.  In  England  as  well  as  in  the  United  States  a  corporation 
cannot  set  up  as  a  defence  to  an  action  upon  a  contract  made  in 
violation  of  its  charter  or  constating  instruments,  that  the  mak- 
ing of  the  contract  involved  an  unauthorized  exercise  of  corpo- 
rate power,  if  the  party  who  dealt  with  the  company  had  no 
notice  that  the  contract  was  unauthorized.3 

VI.  In  England  as  well  as  in  the  United  States,  if  a  corpora- 
tion has  ratified  an  act  performed  by  an  agent  on  its  behalf,  such 
act  will  be  treated  as  the  act  of  the  company,  although  the 
agent  may  have  had  no  authority  to  bind  it.4 

In  the  United  States  it  seems  that  the  ratification  of  a  con- 
tract made  in  violation  of  the  charter  of  a  corporation  is  not 
alone  sufficient  to  render  the  contract  binding,  but  that  it  will 
remain  voidable  until  executed  by  either  of  the  parties.5  In 
England,  however,  it  seems  that  if  a  contract  made  on  behalf  of 
a  company  was  simply  unauthorized  by  its  constating  instru- 
ments, a  ratification  by  the  shareholders  will  be  sufficient  to 
render  it  binding  whether  it  has  been  executed  or  not.6 

897,  926 ;   and  see  supra,   Rule  V.,         4  Phosphate  of  Lime  Co.  v.  Green, 

§§  58-61,  and  64.  L.  R.  7  C.  P.  43,  and  other  cases  cited 

1  Eastern    Counties    Ry.    Co.    v.  under  Rule  VII.,  supra,  §  §  74-84. 
Hawkes,    5    H.   L.    C.    331;   Royal         5  See  Rules  VIII.  and  XII.,  supra, 
British  Bank  v.   Turquand,  6  El.  &  §§  85,  100. 

Bl.  327 ;  and  see   cases   cited  under  6  See   Phosphate  of  Lime  Co.  ». 

Rule  VI.,  supra,  §§  62-73.  Green,  L.  R.  7  C.  P.  43;  Riche  v. 

2  Barwick   v.   Joint    Stock   Bank,  Ashbury  Ry.  Carriage  Co.,  L.  R.  9 
L.  R.  2  Exch.  259 ;  Stiles  v.  Cardiff,  Exch.   232,  per    Cliaunell,   B. ;    and 
&c.  Co.,  33  L.  J.  Q.  B.  310  ;  Whitfield  cases  cited  under  Rule  VII.,  supra> 
v.  South  Eastern  Ry.  Co.,  El.  Bl.  &  El.  §  71. 

115;  and  see  Rule  X., supra,  §§  89-96.  Riche  v.  Ashbury  Ry.,  &c.  Co.  is 

8  Eastern    Counties    Ry.    Co.    v.  an  instructive  <?ase  showing  the  differ- 

Hawkes,   5   H.   L.   C.   331 ;    Royal  ence  between  the   application  of  the 

British  Bank  v.  Turquand,  6  El.  &  Bl.  doctrine  of  ratification,  in  case  of  a 

327 ;  and  see  cases  cited  under  Rules  contract  made  by  a  corporation  in  vio- 

VI.  and  XI.,  supra,  §§  62,  97.  lation  of  an  express  statutory  prohibi- 
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KULE  XIII.  —  A  transfer  of  the  title  to  property  ly  or  to  a  corpo- 
ration will  be  recognized  and  enforced,  although  the  transaction 
may  have  involved  an  unauthorized  exercise  of  corporate  power 
on  the  part  of  the  company. 

§  116.    The  Principle  of  the  Rule.  —  It  is  necessary  for  the 
protection  of  commerce  and  the  security  of  property  owners  that 


tion,  and  in  case  of  a  contract  which 
was  simply  unauthorized  by  the  con- 
stating instruments  of  the  company. 

The  defendants  were  a  limited  com- 
pany, incorporated  under  the  Compa- 
nies Act  of  1862.  The  objects  of  the 
company  were  to  sell  or  lend  on  hire 
railway  carriages,  and  all  kinds  of  rail- 
way plant  and  materials  proper  for  the 
use  of  railways,  and  to  carry  on  the 
business  of  mechanical  engineers  and 
general  contractors.  In  1865  the 
directors  of  the  company  entered  into 
certain  contracts  on  its  behalf,  by 
which  the  company  became  the  pur- 
chasers of  a  concession  granted  by  the 
Belgian  government  for  the  construc- 
tion of  a  railway  in  Belgium,  and 
agreed  to  employ  the  plaintiff  in  the 
construction  of  the  railway,  through 
the  medium  of  another  company  which 
the  defendants  were  to  form  in  Bel- 
gium. In  consideration  of  the  ser- 
vices to  be  rendered  by  the  plaintiff, 
the  defendants  were  to  make  certain 
specified  payments  into  the  treasury  of 
the  Belgian  company.  After  the  plain- 
tiff had  entered  upon  the  construc- 
tion of  the  railway,  the  defendants 
repudiated  the  contract.  The  plain- 
tiff thereupon  brought  suit  to  recover 
damages  from  the  company,  for  not 
continuing  to  make  -the  payments 
agreed  upon. 

It  was  held  in  the  Court  of  Ex- 
chequer (L.  R.  9  Ex.  224),  by  all  the 
judges,  that  the -contracts  were  ultra 


vires.  Channel!  and  Martin,  BB., 
however,  held  that  the  contracts  had 
been  ratified  by  the  shareholders,  and 
had  been  thereby  rendered  binding. 
Judgment  was  rendered  for  the  plain- 
tiff, Bramwell,  B.,  dissenting,  on  the 
ground  that  a  unanimous  ratification 
by  the  shareholders  had  not  been 
shown. 

In  the  Exchequer  Chamber  (L.  R. 
9  Ex.  249,  254),  Blackburn,  Brett, 
and  Grove,  JJ.,  held  that  the  con- 
tracts, although  beyond  the  scope  of 
the  memorandum  of  association,  and 
therefore  ultra  vires,  were  capable  of 
ratification  by  all  the  shareholders,  and 
had  in  fact  been  ratified  by  them.  On 
the  other  hand,  Archibald,  Keating, 
and  Quain,  JJ.,  held  that  the  con- 
tracts were  in  violation  of  memoran- 
dum of  association  and  the  twelfth  sec- 
tion of  the  Act  of  1862,  under  which 
the  company  was  formed,  and  that  for 
this  reason  they  could  not  be  made 
valid  even  by  the  unanimous  consent 
of  the  shareholders ;  and,  finally,  that 
the  contracts  had  not  been  ratified, 
even  if  that  were  material. 

In  the  House  of  Lords  (L.  R..  7 
H.  L.  653)  the  decisions  of  the  Court 
of  Exchequer  and  the  Exchequer 
Chamber  were  unanimously  reversed. 
Lord  Cairns  held  that  the  contracts 
sued  upon  were  contrary  to  the  mem- 
orandum of  association  of  the  com- 
pany and  the  Act  of  1862,  and  were 
therefore  void ;  and  that  no  ratifica- 
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a  purchaser  of  property  from  a  person  having  the  apparent 
ownership  be  protected  as  far  as  possible  from  secret  defects  in 
the  grantor's  title.  If  a  transfer  of  property  by  or  to  a  corpora- 
tion were  treated  as  void,  merely  for  the  reason  that  the  company 
had  no  authority  to  make  or  to  receive  the  transfer,  the  title  to 
the  property  would  not  pass  to  the  grantee;  and  an  innocent 
purchaser  from  such  grantee  would  acquire  no  better  title, 
although  he  had  no  notice  of  the  circumstances  which  rendered 

O 

the  prior  transfer  unauthorized  on  the  part  of  the  company.  It 
would  also  lead  to  great  practical  inconvenience  if  it  were  ne- 
cessary, in  an  action  to  determine  the  ownership  of  real  estate 
the  title  to  which  had  passed  through  a  corporation,  to  deter- 
mine collaterally  whether  or  not  the  company  had  authority 
under  its  charter  to  receive  and  to  make  the  conveyances  of  the 
property. 

For  these  reasons  it  has  been  held  that  a  transfer  of  property 
by  or  to  a  corporation  cannot  be  set  aside,  merely  for  the  reason 
that  it  was  unauthorized  on  the  part  of  the  company ;  but  the 
State  alone  can  complain  on  account  of  the  unauthorized  exercise 
of  corporate  power. 

It  is  to  be  observed  that  in  many  of  the  cases  cited  under  this 
rule  the  consideration  of  the  transfer  was  executed;  in  these 
cases,  therefore,  the  legal  validity  of  the  transfer  may  be  sup- 
ported by  reference  to  the  principle  expressed  in  the  preceding 
rule. 

tion  could  countervail  the  effects  of  contract,  every  court,  whether  of  law 

the  statute.     "  My  Lords,"  he  said,  or  equity,  is  bound  to  treat  a  contract 

"  if  this  be  the  proper  view  of  the  act  entered  into  contrary  to  the  enactment 

of  Parliament,  it  reconciles,  as  it  ap-  as  illegal,  and  therefore  wholly  void, 

pears  to  me,  the  opinions  of  all  the  and   to   hold   that  a  contract  wholly 

judges    of   the   Court    of   Exchequer  void  cannot  be  ratified.'     My  Lords, 

Chamber ;  because  I  find  Mr.  Justice  that  sums  up  and  exhausts  the  whole 

Blackburn,  whose  judgment  was  con-  case.      In    my    opinion,    beyond    all 

curred  in  by  the  other  judges  who  took  doubt,  on  the  true  construction  of  the 

the  same  view,  expressing  himself  thus:  statute  of  1S62,  creating  this  corpora- 

'  I  do  not  entertain  any  doubt  that  if,  tion,  it  appears  that  it  was  the  inten- 

on  the  true  construction  of  a  statute  tion  of  the  legislature,  not  implied,  but 

creating  a  corporation,  it  appears  to  be  actually  expressed,  that  the  corpora- 

the   intention  of  the  legislature,  ex-  tion  should  not  enter,  having  regard 

pressed  or  implied,  that  the  corpora-  to  its  memorandum  of  association,  into 

tion  shall  not  enter  into  a  particular  a  contract  of  this  description." 
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§  117.  Conveyances  of  Real  Estate. — The  doctrine  of  Eule 
XIII.  has  been  affirmed  repeatedly  by  the  courts. 

In  National  Bank  v.  Matthews,1  Mr.  Justice  Swayne,  deliver- 
ing the  opinion  of  the  court,  said :  "  Where  a  corporation  is 
incompetent  by  its  charter  to  take  a  title  to  real  estate,  a  con- 
veyance to  it  is  not  void,  but  only  voidable,  and  the  sovereign 
alone  can  object.  It  is  valid  until  assailed  in  a  direct  proceed- 
ing for  that  purpose." 

It  has  been  held  that  after  a  corporation  has  purchased  land, 
and  the  conveyances  have  been  regularly  executed,  it  is  not 
proper,  on  a  trial  of  a  suit  in  ejectment  for  the  recovery  of  the 
land,  to  decide  the  collateral  question  whether  it  was  a  violation 
of  the  charter  of  the  corporation  to  receive  the  conveyance.2 
"  It  would  lead  to  infinite  inconveniences  and  embarrassments* 
if,  in  suits  by  corporations  to  recover  the  possession  of  their 
property,  inquiries  were  permitted  as  to  the  necessity  of  such 
property  for  the  purposes  of  their  incorporation,  and  the  title 
made  to  rest  upon  the  existence  of  that  necessity."  3 

The  same  rule  applies  in  case  of  an  unauthorized  conveyance 
of  property  made  by  a  corporation.4  In  Railroad  Company  v. 
Howard,6  the  Supreme  Court  of  the  United  States  held  that 
after  a  sale  made  by  a  railroad  company  to  satisfy  its  creditors 
had  been  carried  into  effect,  with  the  consent  or  subsequent 
ratification  of  all  the  parties  interested  in  the  property  sold,  the 
sale  could  not  be  impeached  merely  because  the  company  had 
no  authority  to  make  it  in  a  corporate  capacity.  It  has  been 

1  98  U.  S.  621,  628.    See  also  Run-  2  Shewalter  v.  Pirner,  55  Mo  218 ; 

yon  v.  Coster,  14  Pet.  122;   Cowell  Land  v.  Coffman,  50  Mo.  243;  Cham- 

».   Springs    Co.,    100    U.  S.  55,  61 ;  bers  v.  St.  Louis,  29  Mo.  576 ;  Me- 

Christian  Union  v.  Yount,  101  U.  S.  Indoe   v.    St.    Louis,    10    Mo.    576  ; 

356;    Kelley  v.  Transportation  Co.,  3  Goundie  v.  Northampton  Water  Co., 

Oreg.  189,  195  ;  Leazure  v.  Hillegas,  7  Pa.  St.  240. 

7S.  &R.  313;  Goundie  v.  Northamp-  3  Per  Field,    C.    J.,   in  Natoma, 

ton  Water  Co.,  7  Pa.  St.  233  ;  Grant  Water,  &c.  Co.  v.  Clarkin,   14  Cal. 

v.  Henry  Clay  Co.,  80  Pa.  St.  218  ;  552. 

The  Banks  v.  Poitiaux,  3  Rand.  (Ta.)  4  Miners'  Ditch  Co.  v.  Zellerbach, 

136;  Barrow  ».  Nashville,  &c.  Co.,  9  37  Cal.   544;   Darst  v.  Gale,  83  111. 

Humph.  304;  C.  B.  &  Q.  R.  R.  Co.  v.  136.     See  Smith  v.  Sheeley,  12  Wall. 

Lewis,  53  Iowa,  101.     See  Smith  v.  358. 

Sheeley,  12  Wall.  358;  infra,  §  144.  5  7  Wall.  393. 
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held  also  that  a  mortgage  made  by  a  corporation  without  author- 
ity may  be  foreclosed  in  equity,  if  anything  be  equitably  due 
to  the  mortgagee.1 

Even  an  express  prohibitory  clause  in  a  charter  does  not  ne- 
cessarily render  a  conveyance  in  violation  of  it  absolutely  void.2 
If  property  is  conveyed  to  a  corporation  upon  an  active  trust 
which  cannot  be  enforced  because  leading  to  a  violation  of  the 
company's  charter,  it  seems  that  the  title  to  the  property  may 
nevertheless  pass  to  the  corporation,  and  a  resulting  trust  arise  ; 
in  such  case,  a  court  of  equity  may  be  called  upon  to  substitute 
a  new  trustee.3 

§  118.  Transfers  of  Personal  Property.  — The  same  principles 
have  been  held  applicable  in  case  of  an  unauthorized  transfer  of 
personal  property  made  by  or  to  a  corporation. 

In  Edwards  v.  Fairbanks,4  the  Supreme  Court  of  Louisiana 
said :  "  If  the  company  did  anything  contrary  to  law,  the  result 
might  be  a  forfeiture  of  its  charter.  But  we  do  not  understand 
the  law  to  be,  that  if  a  corporation  acquires  property  in  a  man- 
ner even  prohibited  by  law,  the  property  thus  acquired  still 
belongs  to  the  vendor  who  has  received  the  price,  and  that  it 
can  be  seized  by  his  creditors  to  pay  his  debts."  A  similar  rule 
was  laid  down  in  Parish  v.  Wheeler.5  Comstock,  C.  J.,  deliver- 
ing the  opinion  of  the  court,  said :  "  In  my  judgment,  when  a 
sale  of  a  chattel  made  to  a  corporation  is  executed  and  complete 
in  all  things  except  the  performance  of  its  own  promise  to  pay 
the  price,  a  plea  that  it  ought  not  to  have  made  the  purchase  is 
not  to  be  entertained,  especially  so  long  as  it  retains,  and  insists 
upon  retaining,  all  the  benefit  of  the  contract."  6 

The  same  principles  apply  in  case  of  an  unauthorized  transfer 

1  Silver  Lake  Bank  v.  North,  4         8  Vidal  v.  Girard's  Exrs.,  2  How. 
Johns.  Ch.  373 ;  Union  Witter  Co.  v.  188  ;  De  Camp  v.  Dobbins,  29  N.  J. 
Murphy's    Flat    Co.,    22    Cal.    620 ;  Eq.  32,  40-42 ;  supra,  §  87. 
Dimpfel  v.  Ohio  &  Miss.  Ry.  Co.,  8         4  27  La.  Ann.  449,  450. 
Reporter,  641 ;  Southern  L.  Ins.  Co.  v.         6  22  N.  Y.  494. 

Lanier,  5  Fla.  110;  Third  Ave.,  &c.  6  22  N.  Y.  506;  Rutland  R.R.  Co. 

Bank  v.  Dimock,  24  N.  J.  Eq.  26 ;  v.  Proctor,  29  Vt.  93.     See  also  cases 

Darst  v.  Gale,  83  Til.  133.     See  Na-  cited  supra,  §   103.     Compare   Great 

tional  Bank  v.  Matthews,  98  U.   S.  Eastern  Ry.  Co.  v.  Turner,  L.  R.  8 

628.  Ch.  149. 

2  See  supra,  §  47. 
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of  negotiable  paper  made  by  or  to  a  corporation.  In  National 
Pemberton  Bank  v.  Porter,1  the  Supreme  Court  of  Massachusetts 
held  that  a  national  bank  which  had  purchased  a  promissory 
note  from  an  indorsee  might  maintain  an  action  thereon  in  its 
own  name  against  a  prior  indorser,  without  regard  to  the  question 
whether  the  purchase  was  one  which  the  company  was  author- 
ized by  law  to  make. 

§  119.  Application  of  the  Law  of  Agency  to  Transfers  of  Prop- 
erty. —  The  principles  of  the  law  of  agency  apply  with  full  force 
to  transfers  of  real  or  personal  property  made  through  agents 
by  or  to  a  corporation.2  The  general  rule  is  that  an  agent  with- 
out authority  can  neither  receive  nor  transfer  the  title  to  prop- 
erty on  behalf  of  a  corporation.3  But  a  want  of  authority  may 
be  cured  by  subsequent  ratification.4  And  a  conveyance  made 
by  an  agent  of  a  corporation  may  be  valid  as  against  an  innocent 
purchaser,  although  there  were  secret  facts  which  rendered  it 
entirely  unauthorized.5 

§  120.  The  rule  that  a  conveyance  of  property  received  by  an 
agent  of  a  corporation  on  its  behalf  will  not  be  operative  unless 
the  agent  had  actual  authority  to  receive  it,  must  be  taken  sub- 
ject to  important  qualifications. 

"  Delivery  to  a  third  person  for  the  use  of  the  party  in  whose 
favor  a  deed  is  executed,  where  the  grantor  parts  with  all  con- 
trol over  the  deed,  makes  the  deed  effectual  from  the  instant 
of  such  delivery,  although  the  person  to  whom  the  deed  is  so 
delivered  be  not  the  agent  of  the  party  for  whose  benefit  the 
deed  is  made."  6  Very  slight  evidence  is  sufficient  to  show  the 

1  125  Mass.  333 ;  Little  v.  O'Brien,    of  attorney  under  seal,  in  order  to  have 
9   Mass.  423.      See  also   First   Nat.    authority  to  make  a  deed  on  behalf  of 
Bankfl.  Gillilan,  72  Mo.  77;  St.  Joseph    the  corporation.     Infra,  §  168. 

Fire  Ins.  Co.  v.  Hanck,  71  Mo.  465  ;          8  Rule  V.,  supra,  §  58.    See  Gould- 
State  of  Indiana  v.  Woram,  6  Hill,  37  ;  ing  v.  Clark,  34.  N.  H.  148  ;  Southern 
infra,  §  144.  The  cases  of  Farmers',  &c.  Cal.  Ass.  v.  Bustamente,  52  Cal.  192. 
Bank  v.  Baldwin,  23  Minn.  198,  and         4  Rule  VII.,  §  74 ;  Darst  v.  Gale, 
First  Nat.  Bank  of  Rochester  v.  Pier-  83  111.  136 ;    Moss  v.  Rossie  Mining 
son,  24  Minn.  140,  seem  to  be  to  the  Co.,  5  Hill,  137 ;  Chouteau  v.  Allen, 
contrary.    But  see  National  Pemberton  70  Mo.  290. 
Bank  ».  Porter,  125  Mass.  p.  338.  6  Rule  VI.,  supra,  §  62. 

2  But  an  agent  of  a  corporation         6  Doe    dem.   Garnons  v.   Knight, 
does  not  necessarily  require  a  power  5  B.  &  C.  671. 
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acceptance  of  a  deed  where  it  is  shown  that  the  grantor  intended 
to  deliver  it.  Mere  acquiescence  of  the  grantee  is  ordinarily  a 
sufficient  acceptance  to  give  validity  to  a  deed  delivered  to  an 
agent  having  no  authority  to  accept.1 

EULE  XIV.  —  If  a  contract  entered  into  ly  a  corporation  is  not 
enforceable  by  reason  of  any  of  the  rules  heretofore  stated,  either 
party  may  be  compelled  to  account  for  the  benefits  received,  unless 
the  transaction  was  so  illegal  or  immoral  that  the  courts  cannot, 
consistently  with  public  policy,  grant  a  remedy  to  either  party. 

§  121.  The  Principle  of  the  Rule.  —  The  rule  above  stated 
rests  upon  the  general  principle  that  a  party  who  has  received 
property  or  anything  of  value  belonging  to  another  person,  must 
account  for  it  to  the  owner.  Accordingly,  if  a  corporation,  or  a 
party  contracting  with  a  corporation,  has  received  benefits  under 
an  attempted  agreement  which  was  defective  for  want  of  the 
mutual  consent  of  the  parties,  or  which  cannot  be  enforced  on 
account  of  some  rule  of  law,  an  action  may  be  sustained,  with- 
out reference  to  the  agreement,  to  recover  whatever  may  be 
equitably  due  for  the  value  received. 

It  is  stated  by  Mr.  Brice  in  his  work  on  Ultra  Vires  that 
"  in  every  case  a  corporation  must  account  for  benefits  which  it 
has  received  under  an  ultra  vires  transaction.  This  is  a  well- 
known  equitable  doctrine.  It  has  been  applied  not  only  to 
persons  of  full  age  and  under  no  disability  civil  or  mental,  but 
also  to  those  who  are  under  some  incapacity,  —  to  infants  and 
to  lunatics.  From  these  persons  the  principle  has  been  ex- 
tended to  corporations."  2 

"  Persons  who  have  obtained,  at  the  expense  of  corporations, 
benefit  by  means  of  ultra  vires  transactions,  are  liable  to  repay 
to  the  extent  of  the  benefit  so  derived."  8 

§  122.  Benefits  received  under  Contracts  made  by  the  Agents 
of  a  Corporation  without  Authority.  —  The  principle  of  Rule  XIV. 
has  been  acted  upon  in  various  classes  of  cases. 

1  See  2  GreenleaPs  Cruise's  Dig.         2  Brice  on  Ultra  Vires  (2d  Eng. 

p.  334,  note  2   [IV.  29] ;  Exton  v.  ed.)  769. 
Scott,  6  Sim.  31 ;  and  see  supra,  §  82.         8  Ibid.  814. 
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Thus,  it  has  been  held  that  if  the  agents  of  a  corporation 
transfer  any  portion  of  its  property  or  funds,  in  pursuance  of  an 
agreement  which  is  not  binding  upon  the  company  because 
made  by  its  agents  without  authority,  the  transferee  may  be 
compelled  to  restore  to  the  company  whatever  he  has  received.1 
This  rule  is  peculiarly  applicable  in  case  of  a  transfer  made 
under  an  agreement  which  was  unauthorized  by  the  company's 
charter ;  for  no  agent  of  a  corporation  can  have  authority  to 
bind  the  company  by  a  contract  in  excess  of  its  charter,  and 
such  a  contract  is  incapable  of  ratification  without  the  unani- 
mous consent  of  the  shareholders.  In  a  case  of  this  character, 
if  no  steps  can  be  taken  in  the  name  of  the  corporation  to  re- 
cover the  property  or  funds  misapplied,  the  shareholders  may 
sue  individually  to  protect  their  equitable  interests  in  the  com- 
pany's assets  ; 2  and  a  receiver  or  official  representative  may  bring 
suit  on  behalf  of  all  parties  interested.3 

A  similar  rule  has  been  applied  where  a  corporation  which 
had  received  the  benefit  of  a  contract  afterwards  refused  to  be 
bound  by  it  because  it  had  been  made  by  its  agents  without 
authority.  Thus,  in  Burges  and  Stock's  Case,4  the  directors  of  a 
life  assurance  company  had  issued  policies  of  marine  insurance 
and  applied  the  premiums  to  the  use  of  the  company.  Upon 
winding  up  the  company,  the  holders  of  the  policies  were  held 
not  to  be  entitled  to  prove  for  losses,  but  were  allowed  the 
amount  of  the  premiums  paid.  Vice-Chancellor  Page- Wood 
said :  "  They  had  no  consideration  for  the  premiums  they  paid. 
The  directors,  it  is  true,  had  no  power  to  issue  marine  policies, 
but  they  had  power  to  receive  money,  and  apply  it  for  the  bene- 
fit of  the  company.  It  is  proved  that  they  did  so  receive  and 

1  Hardy  v.  Metropolitan  Land,  &c.  8  Infra,  \  577. 

Co.,L.  R.  7  Ch.  427;  Ernest  v.  Croys-  4  In  re  Phoenix  Life  Ass.  Co.,  2 

dill,  2  De  G.  F.  &  J.  175  ;   Bryson  v.  J.  &  H.  441,  448 ;  and  cases  supra, 

Warwick,  &c.  Ry.  Co.,  1  Sm.  &  G.  §  112.     See  also  British  Prov.  Soc.  v. 

447,  4  De  G.  M.  &  G.  711 ;    Zulue-  Norton,  9  Jur.  N.  s.  1308  ;  Wood  & 

ta's  Claim,  L.  R.  5  Ch.  444 ;  Parker  Brown's  Case,  10  W.  R,  662 ;  Key's 

v.  McKenna,  L.  R.  10  Ch.  96 ;  In  re  Case,  16  W.  R.  1103;  Atheneum  Life 

Canadian  Oil  Works  Co.,  Hay's  Case,  Ass.  Co.  v.  Pooley,  3  De  G.  &  J.  294, 

L.  R.  10  Ch.  593.  300 ;   Re  London,  &c.  Ass.  Co.,  30 

8  See  infra,  Chapter  VI.  L.  J.  Ch.  373,  377. 
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apply  these  premiums,  and  the  amount  might  have  been  recov- 
ered, even  at  law,  as  money  had  and  received.  The  proof  must 
therefore  be  allowed  for  the  amount  of  the  premiums  paid." 

§  123.  A  corporation  cannot  be  charged  with  a  loan  of  money 
made  by  its  directors  without  authority ;  but  if  any  portion  of 
the  money  was  applied  for  the  benefit  of  the  company,  it  may 
be  held  liable  to  that  extent  at  least.  The  liability  of  the  com- 
pany does  not,  in  such  case,  arise  from  the  contract  entered  into 
by  the  directors,  but  from  the  equitable  right  of  the  lender  to 
recover  back  his  money,  which  has  gone  to  swell  the  company's 
assets.1  Upon  the  same  ground  it  follows  that  if  money,  borrowed 
by  the  agents  of  a  corporation  without  authority,  has  been  used 
to  satisfy  valid  claims  existing  against  the  company,  the  lender 
will  be  entitled  to  stand  in  the  place  of  such  paid-off  creditors  to 
the  extent  that  his  money  has  gone  to  pay  off  their  claims. 

Re  German  Mining  Company 2  is  a  leading  authority  upon 
this  point.  It  was  there  decided  that  the  directors  of  a  joint- 
stock  mining  company,  and  individual  shareholders  who  had 
advanced  money  which  was  used  to  meet  expenses  properly 
incurred  in  managing  the  company's  business  and  to  pay  off 
just-  obligations,  were  entitled  to  be  reimbursed  the  amount 
advanced,  although  they  had  no  authority  to  borrow  on  behalf 
of  the  company. 

In  Troup's  Case,3  Sir  John  Komilly,  M.  E.,  laid  down  the  rule, 
"  that  where  the  directors  of  a  company  have  no  power  to  bor- 
row money,  the  repayment  of  money  cannot  be  enforced  by  the 
lender  against  the  company ;  yet,  if  the  money  has  been  bona 
fide  applied  to  the  purposes  of  the  company,  the  bona  fide  lender 
is  entitled  to  payment  as  against  the  company." 

1  Humphrey  v.  Patrons  Mercantile  L.  J.  Ch.  418,  2  J.  &  H.  282  ;  Ulster 
Ass.,  50  Iowa,  607.     Cases  in  note  4  of  Ry.  Co.  v.  Banbridge  Ry.  Co.,  Ir.  L.  R. 
the  preceding  section,  and  cases  below.  2  Eq.  190  ;  Re  Cork,  &c.    Ry.    Co., 

2  4  De  G.  M.  &  G.  19,  41.     As  to  L.  R.  4  Ch.  748 ;  Baker's  Case,  1  Dr. 
the  facts  of  the  case  see  infra,  §  172.  &  Sm.  55.    Compare  Bank  of  Australa- 
To  similar  effect  see  Re  Norwich  Yarn  sia  v.  Breillat,  6   Moo.   P.    C.    152 ; 
Co.,  22  Beav.  143, 167  ;  Troup's  Case,  Scott  v.  Colburn,  26  Beav.  276. 

29  Beav.  353  ;  Hoare's  Case,  30  Beav.         8  Re  Electric  Telegraph  Co.,   29 
225  ;  Re  Magdalena  Steam  Nav.  Co.    Beav.  353,  356. 
Johns.  690;  Lowndes  v.  Garnett,  33 
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In  Ee  Cork  &  Youghal  Ky.  Co.,1  money  had  been  raised  by 
the  directors  of  a  corporation  by  means  of  bonds  issued  in 
violation  of  the  law.  Lord  Hatherley  said :  "  The  money  hav- 
ing been  de  facto  so  applied  to  the  legitimate  purposes  of  the 
company,  is  it  possible  that  the  company  should  be  allowed  to 
derive  the  benefit  of  all  the  expenditure  which  has  been  thus 
incurred,  and  claim  the  surplus  for  the  benefit  of  the  sharehold- 
ers ?  Can  the  shareholders  be  allowed  to  say  to  the  bondholders, 
'  It  is  true  that  the  debts  have  been  cleared  off  by  means  of 
your  money,  but  you  are  not  the  persons  who  have  cleared  them 
off;  and  you  are  not  to  receive  the  benefit  of  it,  for  we  are  to 
receive  the  benefit  ?'  The  proper  course  to  be  taken  seems  to  be 
this,  that  so  far  as  the  company  have  adopted  the  proceedings  of 
their  directors  by  allowing  these  moneys  to  be,  raised  on  the 
issue  of  these  debentures,  and  so  far  as  the  money  raised  by 
the  issue  of  the  debentures  has  been  applied  in  paying  off  debts 
which  would  not  otherwise  have  been  paid  off,  those  who  have 
advanced  the  moneys  ought  to  stand  in  the  place  of  those 
whose  debts  have  been  so  paid  off." 

§  124.  In  considering  the  application  of  this  doctrine,  it  must 
be  borne  in  mind  that  prima  facie  a  corporation  is  not  liable  for 
money  borrowed  by  its  directors  without  authority.  It  can  be 
charged,  in  such  case,  only  provided  it  be  shown  affirmatively 
that  the  money  has  been  appropriated  by  the  company.  There 
is  no  estoppel  in  such  case :  the  money  must  have  been  appro- 
priated by  the  company,  either  directly  or  through  its  agents 
acting  within  the  authority  conferred  upon  them ;  and  if  the 
company's  agents  have  used  the  money  for  unauthorized  pur- 
poses, though  the  company  may  have  been  benefited  thereby,  it 
cannot  be  charged.  A  party  cannot  be  held  liable  merely  be- 
cause he  has  had  the  benefit  of  property  belonging  to  another, 
if  the  property  was  thrust  upon  him  without  his  consent ;  the 
only  remedy  of  the  owner  in  such  case  is  to  recover  the  identi- 
cal property,  if  that  can  be  restored  to  him,  or  to  follow  the  pro- 
ceeds, if  they  can  be  traced.2 

1  L.  R.  4  Ch.  748,  760,  761.  Cropper,  1  De  G.  M.  &  G.  147;  Re 

2  See  Worcester  Corn  Exch.  Co.'s    Kent  Benefit  Building  Society,  1  Dr. 
Case,  3  De  G.  M.  &  G.  180 ;  Ex  parte    &  Sm.  417 ;  Zottmau  v.  San  Francisco, 
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§  125.  Benefits  received  under  Illegal  and  Unenforceable  Con- 
tracts. —  If  either  party  to  a  contract  which  cannot  be  enforced 
on  account  of  some  prohibition  of  the  law  has  received  benefits 
under  the  contract,  he  must  account  for  such  benefits  to  the 
other  party.  In  such  case  the  maxim,  "  in  pari  delicto  melior 
est  conditio  possidentis,"  applies  only  if  the  contract  involved 
some  immorality,  or  if  the  courts  must,  for  reasons  of  public 
policy,  refuse  to  help  either  party.  And  if  either  one  of  the 
parties  was  innocent,  he  may  compel  the  guilty  party  to  account 
for  whatever  he  has  received  under  the  contract,  though  the  con- 
tract itself  be  wholly  invalid  and  unenforceable. 

These  doctrines  have  been  applied  repeatedly  in  suits  arising 
out  of  contracts  entered  into  by  corporations  in  contravention  of 
the  statutory  or  common  law ;  and  although  the  contracts  were 
held  illegal  and  unenforceable  in  these  cases,  a  recovery  was 
allowed  to  the  extent  of  the  consideration  received.1 

RULE  XV.  —  The  legal  validity  of  corporate  acts  performed  by  an 
association  having  no  autlwrity  to  act  in  a  corporate  capacity  for 
any  purpose,  is  governed  by  the  same  rules  as  the  legal  validity 
of  corporate  acts  performed  by  a  lawfully  constituted  corpora- 
tion in  excess  of  its  chartered  powers. 

§  126.  Formation  of  a  Corporation  -without  Authority  of  Law. 
—  A  private  corporation,  like  a  copartnership,  is  a  voluntary 
association  formed  by  the  mutual  agreement  of  its  members; 
but  the  agreement  by  which  a  corporation  is  formed  cannot 
be  entered  into  legally,  unless  authorized  by  an  act  of  the 


20   Cal.  96;  Murphy  v.   City  of  St.  Tracey  v.  Talmage,   14  N.   Y.   162, 

Louis,  9  Bush,  189;  Ex  parte  Wil-  191;  Curtis  v.  Leavitt,  15  N.  Y.  14, 

liamsou,   L.   R.    5   Ch,   309;   infra,  15,    95;    Sacket's    Harbor    Bank  v. 

§  173.  Codd,  18  N.  Y.  240 ;  Oneida  Baiik  v. 

1  White  v.  Franklin  Bank,  22  Pick.  Ontario   Bank,    21  N.   Y.  490,  496 ; 

181 ;  Dill  v.  Wareham,  7  Met.  438  ;  Knowlton  v.  Congress  Spring  Co.,  57 

Episcopal  Society  v.  Episcopal  Church,  N.  Y.  518  ;  Vanatta  v.  State  Bank,  9 

1   Pick.   373 ;  Whitney  v.  Peay,   24  Ohio   St.  27 ;  U.   S.   Express  Co.  v. 

Ark.   22  ;  Philadelphia   Loan  Co.-  v.  Lucas,  36  Ind.  361.     See  In  re  Cork, 

Towner,    13   Conn.   249  ;   Foulke  v.  &c.  Ry.  Co.,  L.  R.  4  Ch.  748 ;  and  see 

San  Diego,  &c.  Ry.  Co.,  51  Cal.  365 ;  cases  sttfra,  §  112,  and  infra,  §  175. 
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legislature.1  It  is  important,  therefore,  to  determine  the  legal 
validity  of  an  unauthorized  agreement  to  form  a  corporation,  as 
between  the  associates  themselves,  before  considering  the  legal 
validity  of  the  acts  of  such  an  association  with  regard  to  third 
parties. 

§  127.  Effect  of  Non-compliance  with  Conditions  Precedent 
prescribed  by  Law.  —  If  a  charter  or  general  incorporation  law 
prescribes  certain  formalities  to  be  complied  with  by  parties 
wishing  to  form  a  corporation  under  it,  a  due  performance  of 
these  formalities  is  ordinarily  a  condition  precedent  to  the  legal 
incorporation  of  the  company.  No  authority  to  form  a  corpo- 
ration can  be  derived  from  a  charter  or  law  of  this  nature,  until 
the  conditions  upon  which  the  authority  is  offered  by  the  State 
have  been  complied  with  ; 2  nor  do  the  subscriber^  to  the  capital 
stock  of  a  corporation  about  to  be  formed  undertake  to  unite 
as  corporators,  except  on  condition  that  the  requirements  of  the 
law  shall  be  fulfilled.3 

There  are  therefore  two  objections  against  the  validity  of  a 
contract  of  membership  in  a  corporation  entered  into  by  a  sub- 
scription for  shares,  made  before  the  organization  of  the  com- 
pany, if  the  conditions  prescribed  by  law  to  a  legal  incorporation 
are  not  subsequently  complied  with.  These  are  :  — 

First.  That  each  stock  subscriber  has  offered  to  associate  with 
the  other  subscribers  in  forming  a  corporation,  only  on  condi- 
tion that  the  requirements  of  the  law  shall  be  fulfilled. 

Second.  That  a  contract  made  without  complying  with  the 
law  is  illegal. 

§  128.  Accordingly,  it  has  been  held  that  a  subscription  to 
the  capital  stock  of  a  corporation  about  to  be  formed  under  a 
charter  or  general  law  does  not  constitute  the  subscriber  a 
shareholder,  until  all  conditions  precedent  to  the  legal  incorpo- 
ration of  the  company  have  been  fulfilled. 

Thus,  if  an  act  of  incorporation  authorizes  a  corporation  to  be 
formed  only  after  a  certain  number  of  shares  have  been  sub- 
scribed, those  persons  who  do  subscribe  have  no  authority  to 

1  Supra,  §§  1-4,  27.  The  nature  2  Supra,  §  17. 
of  this  agreement  will  be  considered  in  8  Infra,  §  265. 
detail  in  Chapter  IV. 
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form  a  corporation  until  the  full  number  of  shares  has  been 
taken ;  and  for  this  reason,  as  well  as  by  virtue  of  the  implied 
terms  of  their  mutual  agreement,  the  subscribers  do  not  become 
corporators,  and  as  such  liable  to  contribute  their  proportionate 
shares  of  capital,  until  the  number  of  subscriptions  required  by 
law  have  been  obtained.1 

The  same  principle  applies  where  the  filing  of  a  certificate  or 
any  other  formality  is  prescribed  by  law  as  a  condition  precedent 
to  the  legal  incorporation  of  the  company.2 

§  129.  Formalities  in  creating  the  Contract  of  Membership. 
—  The  rule  -applies  equally  where  particiilar  formalities  are 
prescribed  by  law  in  constituting  a  person  a  member  of  a  corpo- 
ration by  a  subscription  for  shares  or  otherwise ;  and  it  is  imma- 
terial for  this  purpose  whether  the  subscription  be  preliminary 
to  the  formation  of  the  corporation,  or  for  new  shares  in  a  cor- 
poration already  in  existence.  In  either  case,  the  right  to  enter 
into  the  contract  and  to  enjoy  the  franchises  offered  by  the  State 
can  be  assumed  legally,  only  provided  the  conditions  prescribed 
by  law  have  been  complied  with ;  and  in  either  case  the  indi- 
vidual shareholders  in  the  association  have  agreed  to  unite  with 
other  shareholders,  only  upon  similar  conditions.  Campbell,  J., 
said :  "  No  person  can  obtain  rights  of  membership  in  a  corpo- 
ration except  in  compliance  with  its  charter  or  governing  law, 
and  if  that  prescribes  any  conditions  or  special  methods  of 
becoming  a  member,  the  law  is  imperative.  There  may  be 
cases  of  mutual  dealing  which  will  estop  both  parties,  but  no 
contract  or  subscription  can  be  valid  if  not  conforming  to  the 
statute."  8 

Thus,  if  a  charter  of  incorporation  requires  the  payment  of  a 
deposit  upon  each  share  subscribed,  as  a  condition  precedent 
to  the  right  of  the  subscribers  to  exercise  corporate  powers,  a 
subscription  made  without  paying  the  required  deposit  is  not 
binding  upon  the  company  nor  upon  the  subscriber;  and  the 
invalidity  of  the  subscription  may  be  set  up  as  a  defence  to  an 
action  for  calls.4 

1  Infra,  \  259.  Co.,  27  Mich.  315,  318;  and  see  infra, 

2  Infra,  \  265.  §  2G6. 

8  Carlisle  v.  Sa^inaw  Valley  R.  R.         4  Fiser  v.  Mississippi  Central  R.  R. 
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Upon  the  same  principle  it  follows  that  a  transfer  of  shares 
cannot  be  validly  made,  unless  the  forms  of  transfer  prescribed 
by  the  charter  or  articles  of  association  of  the  company  have 
been  followed.1 

§  130.  Agreement  of  the  Shareholders  and  the  Consent  of 
the  Legislature  are  both  necessary  to  the  Lawful  Formation  of  a 
Corporation.  —  It  is  clear  that,  if  a  contract  of  membership  in  a 
corporation  was  entered  into  without  the  formalities  prescribed 
by  law,  the  illegality  of  the  contract  cannot  be  cured  by  the 
subsequent  agreement  or  ratification  of  the  parties.2  Nor  can 
the  legislature,  by  law,  render  a  subscription  for  shares  binding 
upon  a  stock  subscriber,  upon  different  terms  from  those  which 
he  offered.  The  legislature  of  a  State  has  no  power  to  constitute 
a  person  a  member  of  a  private  corporation  without  his  con- 
sent.3 

On  the  other  .hand,  if  the  members  of  an  association  have,  in 
fact,  agreed  to  form  a  corporation,  the  legislature  may  cure  the 
illegality  of  their  agreement  by  subsequently  giving  its  consent.4 
And  if  the  legislature  has  agreed  to  an  alteration,  in  the  charter 
of  a  corporation,  the  alteration  may  be  subsequently  accepted  by 
the  shareholders.5  In  each  case  the  actual  agreement  of  the 
parties,  and  the  effect  given  by  law  to  this  agreement,  must  be 
distinguished. 

§  131.  Legal  Validity  of  the  Formation  of  a  Corporation  with- 
out Authority  of  Law.  —  If  a  person  who  has  subscribed  for 
shares  in  a  corporation,  upon  the  conditions  prescribed  by  law, 
consents  to  become  a  shareholder  and  to  act  as  a  shareholder, 
before  these  conditions  have  been  complied  with,  it  is  clear  that 
he  cannot  afterwards  refuse  to  perform  the  obligations  of  his 

Co.,   32   Miss.   359 ;    Charlotte,    &c.  4  Black  River,  &c.  R.  R.  Co.  v. 

R.  R.  Co.  v.  Blakeley,  3  Strobli.  245 ;  Barnard,    31  Barb.    258  ;  Basshor  v. 

Boyd  v.  Peach  Bottom  Ry.  Co.,   90  Dressell,    34   Md.    503;    Mitchell   v. 

Pa.    St.    169;   Wood    v.    Coosa,  &c.  Deeds,  49  111.  416;  and  cases  supra, 

R.  R.  Co.,  32  Ga.  273-288  ;  and  see  §  30,  note. 

infra,  §  267.  5  Bedford  R.  R.  Co.  v.  Bowser,  48 

1  Bosanquet  v.  Shortridge,  4  Exch.  Pa.  St.  29,  35  ;  Owen  v.  Purdy,  12 
678  ;  infra,  §  323.  Ohio  St.  73,  79  ;  Ferris  v.  Strong,  3 

2  Supra,  §  75.  Edw.  Ch.  127 ;  supra,  §  77. 
8  Richmond  Factory  Ass.  v.  Clarke, 

61  Me.  358 ;  supra,  §  12. 
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contract,  upon  the  ground  that  he  never  agreed  to  be  bound, 
except  upon  condition  that  the  requirements  of  the  law  should 
be  fulfilled.  For,  although  the  conditions  of  the  original  sub- 
scription may  not  have  been  complied  with,  the  subscriber 
must  be  held,  by  reason  of  his  conduct,  to  have  waived  these 
conditions,  and  to  have  agreed  to  become  a  shareholder  in  the 
corporation  as  actually  formed. 

It  is  a  different  question  whether  the  fact  that  the  contract 
was  unauthorized  by  law  can  be  set  up  as  a  defence.  It  has 
been  shown  that,  as  a  general  rule,  it  is  no  defence  to  an  action 
upon  a  contract,  entered  into  by  a  corporation  in  violation  of  its 
charter,  that  the  making  of  the  contract  was  unauthorized  by 
law,  if  it  was  in  fact  executed  by  the  complainant.1  The  prin- 
ciple of  this  rule  has  been  applied  to  contracts  of  membership  in 
a  corporation.  And  it  has  been  held  that  if  a  party  has  agreed 
to  be  a  shareholder  in  a  corporation,  and  has  acted  as  a  share- 
holder, enjoying  the  benefits  and  privileges  of  membership,  he 
cannot  afterwards  refuse  to  perform  the  obligations  of  a  share- 
holder, upon  the  ground  that  his  agreement  was  not  authorized 
by  law. 

Justice  between  the  members  of  the  company,  in  such  case, 
demands  that  those  who  have  shared  in  the  benefits  of  the  joint 
undertaking  shall  also  share  in  its  burdens.2  And  public  policy 
demands  that  the  capital  of  a  corporation  be  preserved  for  the 
benefit  of  its  lona  fide  creditors,  although  the  company  may  have 
been  formed  in  violation  of  the  law.  Accordingly,  in  East  Pasca- 
goula  Hotel  Co.  v.  West,3  which  was  a  suit  upon  a  promissory  note, 
the  court  said  :  "  It  appears  that  the  consideration  of  the  note  was 
for  three  shares  of  the  stock  of  the  company.  It  is  contended 
that  the  legislature  of  Louisiana  cannot  authorize  a  corporation 
to  carry  on  business  solely  and  exclusively  in  another  sovereign 
State ;  and  further,  that  the  formalities  of  law  were  not  all  fol- 
lowed in  the  organization  of  the  company.  These  objections,  if 
valid,  cannot  be  successfully  urged  by  the  defendant.  He  has 

1  "Rule  XII.,  ntpra.  §  100.  Hays  v.  Pittsburgh,  &c.  R.  R.  Co.,  38 

2  Infra,  §§  374-378  ;  Aspinwall  v.    Pa.  St.  81. 

Sacchi,  57  N.  Y.  331 ;  Graff  v.  Pitts-         8  16  La.  Ann.  545. 
burgh,  &c.  R.  R.  Co.,  31  Pa.  St.  489  ; 
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become  a  stockholder  in  the  company,  and  has  thus  held  it  out 
to  the  world  as  a  legally  incorporated  company,  and  has  thus 
partly  added  to  the  credit  of  the  company,  and  enabled  it  to 
make  purchases  for  its  benefit.  He  cannot  now,  by  such  objec- 
tions, refuse  to  pay  his  note  for  stock ;  for  it  was  on  the  faith  of 
his  note,  and  notes  of  a  similar  character,  that  the  public  may 
have  been  induced  to  credit  the  company." 

§  132.  What  Proof  is  necessary  in  Order  to  establish  the  Ex- 
istence of  a  Corporation  as  between  its  Members.  —  The  existence 
of  a  private  corporation  cannot  be  proven  without  showing  the 
terms  of  the  fundamental  contract  or  articles  of  association  upon 
which  the  members  of  the  company  have  agreed  to  unite.  This 
is  true  in  case  of  a  self-constituted  corporation,  as  well  as  in  case 
of  a  corporation  formed  under  authority  of  law.  Proof  that  some 
sort  of  an  organization  was  attempted  is  not  sufficient  to  estab- 
lish the  existence  of  a  corporation  de  facto;  it  must  be  shown 
that  a  corporation  was  actually  formed;  and  this  cannot  be 
done  without  showing  the  terms  of  the  agreement  between  the 
corporators. 

As  a  rule,  therefore,  the  existence  of  a  corporation  de  facto 
cannot  be  established  unless  it  be  proven  that  the  corporators 
have  adopted  a  charter  or  articles  of  association  of  some  kind ; 
and  a  person  cannot  be  charged  with  liability  as  member  of  an 
association  of  this  character  unless  it  be  shown  that  he  know- 
ingly agreed  to  become  a  member,  and,  furthermore,  that  he  acted 
as  a  member  in  accordance  with  his  agreement.1 

1  See  cases  infra,  \\  2G3-265  ;  an  organization.  A  de  facto  corpora- 

Childs  v.  Smith,  55  Barb.  45,  57,  per  tion,  that  by  regularity  of  organization 

Potter,  J. ;  Utley  v.  Union  Tool  Co.,  might  be  one  de  jure,  can  sue  and  be 

11  Gray,  139,  142.  sued.  And  a  person  who  contracts 

In  Heaston  v.  Cincinnati,  &c.  R.  E,.  with  such  corporation  while  it  is  act- 
Co.,  16.  Ind.  279,  Perkins,  J.,  said :  ing  under  its  de  facto  organization, 
"  We  have  asserted  above  that  the  issue  who  contracts  with  it  as  an  organ- 
of  nul  tiel  corporation  is  upon  the  exist-  ized  corporation,  is  estopped,  in  a  suit 
euce  of  a  de  facto  corporation,  where  on  such  contract,  to  deny  its  de  facto 
one  de  jure  is  authorized;  and  upon  this  organization  at  the  date  of  such  con- 
fact  rests  the  doctrine  of  estoppel  to  tract ;  but  this  does  not  extend  to  the 
deny  the  existence  of  a  corporation  in  question  of  legal  power  to  organize, 
certain  cases.  The  estoppel  goes  to  the  Hence,  if  an  organization  is  completed 
mere  de  facto  organization,  not  to  the  where  there  is  no  law,  or  an  uncon- 
question  of  legal  authority  to  make  stitutional  law,  authorizing  an  organ- 
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Kansas  City  Hotel  Co.  v.  Hunt l  was  an  action  brought  by  a 
corporation  to  recover  the  amount  of  a  subscription  for  shares. 
It  appeared  that  an  attempt  had  been  made  to  increase  the  cap- 
ital stock  of  the  company,  but  that  a  proper  certificate  had  not 
been  filed,  as  required  by  law.  The  defendant  had  subscribed 
for  a  portion  of  the  new  shares,  and  the  question  was  whether 
he  could  repudiate  his  subscription  upon  the  ground  that  a 
proper  certificate  had  not  been  filed.  The  court  held  that  a  sub- 
scription alone,  without  any  payment  thereon  or  acts  of  user, 
did  not  bind  the  subscriber.  Napton,  J.,  delivering  the  opinion, 
said  :  "  The  certificate  was  imperfect,  but,  as  it  was  on  the  pub- 
lic records,  it  was  open  to  the  inspection  of  all  who  desired  to 
subscribe.  If  there  were  defects  in  it  which  would  have  influ- 
enced the  defendant  in  his  subscription,  he  had  the  opportunity 
of  informing  himself  as  to  the  facts.  He  chose  to  subscribe  to 
the  stock,  the  increased  stock  de  facto.  ...  There  could  not  be 
a  doubt  that  the  defendant,  if  there  had  been  proof  of  his  par- 
ticipation in  the  proceedings  of  the  corporation  in  any  shape, 
would  have  been  held  liable  on  his  subscription.  But  there 
is  no  such  proof.  A  defect  in  a  certificate,  it  is  well  settled,  is 
not  available  to  a  stockholder  who  has,  by  his  conduct,  waived 
the  defect.  .  .  .  The  authorities  in  regard  to  this  point  have 
been  examined,  and  they  all  agree  that  where  the  subscription 
has  been  acquiesced  in,  either  by  the  payment  of  part  of  the 
subscription,  or  by  becoming  a  director,  or  by  attending  meetings 
of  stockholders,  or  by  any  other  act  indicating  an  acquiescence 

ization  as  a  corporation,  the  doctrine         It  is   submitted   that  proof  of  a 

of  estoppel  does  not  apply."     See  also  de  facto  organization  is  essential  in 

Snyder  v.  Studebaker,  19  Ind.  464.  order  to  establish  a  contract  of  mem- 

If  a  corporation  de  facto  is  not  a  bership  in  the  company  ;  and  a  person 

corporation  de  jure,  it  is  not  apparent  may  by  reason  of  his  acts  be  estopped 

how  an  estoppel  from  denying  the  de  from  denying  the  actual  existence  of 

facto  organization  of  a  corporation  can  this   contract.     But  the  legality  of  a 

cure  the  illegality  arising  from  the  fact  corporate  organization  depends  upon 

that  H,  is  not  a  corporation  de  jure,  a  compliance  with  the  conditions  pre- 

Nor  is  it  clear  how  the  illegality  of  a  scribed  by  law,  and  cannot  be  estab- 

corporation  formed  without  authority  lished  by  means  of  an  estoppel  of  the 

of  law  can  be  helped  by  the  fact  that  parties.    Compare  infra,  §  139 ;  supra, 

the   company  might    have   organized  §  100. 
legally,  but  did  not  avail  itself  of  its         l  57  Mo.  126,  129. 
opportunities. 
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in  the  validity  of  his  subscription,  his  defence  based  on  mere 
technical  objections  will  be  disregarded.  But  the  present  case 
is  peculiar,  in  that  it  shows  nothing  but  the  bare  act  of  sub- 
scribing." 

§  133.  Conditions  Precedent  to  the  Liability  of  the  Corporators 
to  pay  the  Amount  of  their  Shares.  —  The  subscribers  to  the  stock 
of  a  corporation  do  not,  as  a  rule,  become  liable  to  pay  in  the 
amount  of  their  subscriptions  immediately  upon  becoming  mem- 
bers of  the  company,  but  their  liability  is  generally  subject  to 
conditions.1  And  although  they  may  have  waived  irregularities 
in  the  formation  of  their  company,  and  have  become  sharehold- 
ers in  a  corporation  existing  de  facto,  but  not  de  jure,  they  can- 
not, on  that  account,  be  held  to  have  waived  the  conditions 
contained  in  their  promise  to  contribute  the  amount  of  their 
shares  to  the  company's  capital. 

Thus,  in  Swartout  v.  Michigan  Air  Line  E.  R  Co.,2  suit  was 
brought  by  the  company  against  a  subscriber,  to  recover  the 
amount  remaining  unpaid  upon  his  shares  ;  and  it  was  held  by 
the  court,  that  although  the  defendant  could  not  set  up  as  a 
defence  that  the  corporation  had  not  been  regularly  organized, 
he  might  refuse  to  pay  upon  the  ground  that  the  required  amount 
of  stock  had  not  been  subscribed.  Cooley,  J.,  delivering  the 
opinion,  said :  "  Although  the  plaintiff  below  was  a  corporation 
de  facto,  and  entitled  to  maintain  actions  as  such,  it  may  still  be 
true  that  it  was  not  authorized  to  recover  upon  subscriptions  to 
its  corporate  stock.  For  this  purpose  it  is  not  sufficient  that  its 
corporate  powers  are,  under  the  circumstances,  to  be  taken  as 
conceded  by  the  subscribers.  The  statute  has  pointed  out  cer- 
tain steps  which  are  to  be  taken  by  the  corporation,  and  has 
made  these  conditions  precedent  to  its  right  to  enforce  the  obli- 
gations of  its  members.  Performance  of  these  the  corporators 
have  a  right  to  insist  upon ;  and  the  plaintiff  was  necessitated 
to  show  such  performance  before  recovery  could  have  been  had 
in  this  suit.  The  first  and  most  important  of  these  is,  that  sub- 
scriptions to  a  certain  amount  should  be  obtained  to  the  capital 
stock." 

1  See  infra,  §§  275-284.  2  24  Mich.  389,  396. 
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§  134.  "When  a  Corporator  cannot  avoid  his  Contract  because 
the  Formation  of  the  Corporation  was  unauthorized  by  Law,  — 
Bearing  in  mind  the  limitations  expressed  in  the  preceding  sec- 
tions, it  may  be  stated  as  a  general  rule,  that  if  a  person  has 
agreed  to  become  a  stockholder  in  a  corporation,  and  has  enjoyed 
the  benefits  and  privileges  of  membership,  he  cannot,  when 
called  upon  to  perform  the  obligations  of  his  contract,  set  up  as 
a  defence  that  the  corporation  was  not  legally  organized,  or  that 
he  did  not  comply  with  the  requirements  of  the  law  in  becom- 
ing a  member.1 

Thus  in  Phoenix  Warehousing  Co.  v.  Badger,2  a  stockholder 
set  up  as  a  defence  to  an  action  brought  by  the  corporation  for 
an  unpaid  balance  due  upon  his  shares,  that  the  company  was 
formed  for  purposes  which  were  not  authorized  by  the  law  under 
which  it  was  organized.  But  the  court  said :  "  The  defendant  is 
not  in-  a  position  to  dispute  the  validity  of  the  incorporation. 
He  had  become  a  stockholder,  acted  for  several  years  as  a  trustee, 
taken  part  in  its  management,  and  contracted  with  it  as  a  corpo- 
ration." 


1  Phoenix  Warehousing  Co.  v. 
Badger,  67  N.  Y.  294;  Aspinwall  v. 
Sacchi,  57  N.  Y.  331;  Buffalo,  &c. 
R.  R.  Co.  v.  Cary,  26  N.  Y.  75,  77 ; 
Schenectady,  &c.  Plank  Road  Co.  v. 
Thatcher,  11  N.  Y.  102;  Cayuga 
Lake  R.  R.  Co.  v.  Kyle,  64  N.  Y. 
185;  Dutchess  Cotton  Mfg.  Co.  v. 
Davis,  14  Johns.  238  ;  Tar  River  Co. 
v.  Neal,  3  Hawkes,  520  ;  Wilmington, 
&c.  R.  R  Co.  v.  Thompson,  7  Jones, 
L.  387  ;  Brookville,  &c.  R.  R.  Co.  v. 
McCarty,  8  Ind.  392;  Heaston  v. 
Cincinnati,  &c.  R.  R.  Co.,  16  Ind. 
279 ;  Meadow  Dam  Co.  v.  Gray,  30 
Me.  547 ;  Danbury,  &c.  R.  R.  Co.  v. 
Wilson,  22  Conn.  435  ;  Central  Plank 
Road  Co.  v.  Clements,  16  Mo.  359; 
Malthy  v.  Northwestern  R.  R.  Co., 
16  Md.  422;  Pittsburgh,  &c.  R.  R. 
Co.  v.  Stewart,  41  Pa.  St.  54 ;  Hays 
v.  Pittsburgh,  &c.  R.  R.  Co.,  38  Pa. 
St.  81,  88 ;  Dayton,  &c.  R.  R.  Co.  v. 
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Hatch,  1  Disney,  84.  See  also  Crom- 
ford  Ry.  Co.  v'.  Lacey,  3  Y.  &  J.  80 ; 
Cheltenham,  &c.  Ry.  Co.  v.  Daniel,  2 
Eng.  Ry.  Cas.  728;  Hull  Flax,  &c. 
Co.  v.  Wellesley,  6  H.  &  N.  38.  And 
see  cases  infra,  §  145.  Upon  the  same 
principle  it  has  been  held  that  a  mem- 
ber of  a  mutual  insurance  company 
cannot  set  up  the  invalidity  of  the  cor- 
porate organization  as  a  defence  to  an 
action  for  assessments,  after  having 
acted  as  a  member  and  received  the 
benefits  of  membership.  Hill  v.  Reed, 
16  Barb.  280,  287 ;  Hyatt  v.  Whipple, 
37  Barb.  596 ;  White  v.  Coventry,  29 
Barb.  305;  White  v.  Ross,  15  Abb. 
Pr.  66;  Trumbull  Mut.  Ins.  Co.  v. 
Homer,  17  Ohio,  407.  Compare  Un- 
ity Ins.  Co.  v.  Cram,  43  N.  H.  636, 
explained  in  Ossipee  Mfg.  Co.  v. 
Canney,  54  N.  H.  313. 
2  67  N.  Y.  294,  298. 
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For  similar  reasons  it  has  beeii  held  that  a  stockholder  might 
be  estopped  by  his  conduct  from  setting  up  as  a  defence  to  an 
action  for  calls,  that  the  number  of  shares  required  by  law  to 
authorize  the  corporation  to  be  formed  have  not  been  sub- 
scribed.1 

§  135.  A  subscriber  for  shares  before  the  incorporation  of  a 
company  cannot  be  held  liable  upon  his  subscription  until  the 
company  has  been  incorporated  in  the  manner  provided  by  law. 
But  if  the  company  organizes  as  a  corporation  without  authority 
of  law,  and  the  subscriber  acts  as  a  shareholder,  he  will  become 
liable  as  a  shareholder,  by  reason  of  his  conduct,  although  the 
requirements  of  the  law  have  not  been  fulfilled.2 

The  same  rule  applies  where  formalities  are  required  to  be 
observed  in  making  stock  subscriptions  or  in  creating  new  mem- 
bers of  a  corporation  already  formed.  Thus,  a  person  who  has 
been  received  as  a  shareholder,  and  has  acted  as  a  shareholder, 
cannot,  when  called  upon  to  contribute  the  amount  of  his  shares, 
set  up,  as  a  defence,  that  he  failed  to  pay  the  preliminary  deposit 
required  by  law  in  making  his  subscription.3 


1  Infra,  §  259;  New  Hampshire, 
&c.  R.  R.  Co.  v.  Johnson,  30  N.  H. 
390,  407;  Hagar  v.  Cleveland,  36 
Md.  476  ;  but  see  Oldtown,  &c.  R.  R. 
Co.  v.  Veazie,  39  Me.  571 ;  Somerset, 
&c.  R.  R.  Co.  v.  Gushing,  45  Me. 
524. 

In  Ohio,  &c.  R.  R.  Co.  v.  McPher- 
son,  35  Mo.  13,  26,  a  subscriber  set 
up,  as  a  defence  to  an  action  for  calls, 
that  the  proceedings  to  organize  the 
corporation  had  been  taken  in  a  for- 
eign State,  and  that  there  had  been  no 
valid  incorporation.  The  court,  how- 
ever, said :  "  The  appellant,  having 
contracted  with  the  respondent  in  its 
corporate  name,  paid  his  money  to  it 
as  an  existing  thing  in  answer  to  its 
corporate  demands,  and  from  year  to 
year  having  attended  meetings  of  its 
stockholders  and  voted  at  elections 
and  upon  questions  which  clearly  im- 
plied the  respondent's  existence,  he 


ought  to  be  estopped  from  denying 
what  he  has  thus  often  and  so  sol- 
emnly admitted." 

2  Cayuga  Lake  R.  R.  Co.  v.  Kyle, 
64  N.  Y.  185  ;  Buffalo,  &c.  R.  R.  Co. 
v.  Gary,  26  N.  Y.  75,  77.  See  also 
Kansas  City  Hotel  Co.  v.  Hunt,  supra, 
§  132. 

8  Clark  v.  Monongahela  Nav.  Co., 
10  Watts,  364  ;  Erie,  &c.  Plank  Road 
Co.  v.  Brown,  25  Pa.  St.  156  ;  Selma, 
&c.  R.  R.  Co.  v.  Tipton,  5  Ala.  N.  s. 
797;  Greenville,  &c.  R.  R.  Co.  v. 
Woodsides,  5  Rich.  L.  145  ;  McRae 
v.  Russell,  12  Ired.  224;  Haywood 
Plank  Road  Co.  v.  Bryan,  6  Jones, 
L.  82.  See  Hayne  v.  Beauchamp,  5 
Sm.  &  M.  537 ;  Lewis  v.  Robertson, 
13  Sm.  &  M.  558.  Compare  Wood  v. 
Coosa,  &c.  R.  R.  Co.,  32  Ga.  273-288, 
supra,  §  48;  Franklin  v.  Twogood, 
18  Iowa,  515. 
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In  St.  Charles  Manufacturing  Co.  v.  Britton,1  it  was  held  that 
a  person  who  had  by  mistake  signed  an  alphabetical  list  of 
subscribers  to  the  company  instead  of  the  regular  subscription 
book,  but  who  had  afterwards  voted  as  a  stockholder,  was 
estopped  from  denying  the  validity  of  his  subscription  in  an 
action  brought  for  calls  upon  his  shares. 

For  similar  reasons  it  has  been  held  that  an  irregular  transfer  of 
shares,  which  has  been  executed  by  the  parties  and  assented  to  by 
the  corporation,  is  binding  upon  the  company  and  its  creditors.2 

§  136.  The  Legal  Validity  of  Acts  performed  by  a  Corpora- 
tion existing  without  Authority  of  Law.  —  It  has  been  pointed  out 
that  there  are  two  questions  to  be  considered  in  determining  the 
legal  validity  of  a  corporate  act,  performed  by  an  association 
having  no  right  to  act  in  a  corporate  capacity.  Firstly,  what  is 
the  effect  of  the  prohibition  of  the  law  against  the  unauthorized 
user  of  corporate  powers  ?  Secondly,  can  the  association  be 
charged  with  the  act  independently  of  this  prohibition  ? 

It  has  been  shown  that  the  absence  of  authority  on  the  part 
of  a  lawfully  constituted  corporation  to  perform  a  particular  act, 
or  to  enter  into  a  particular  contract,  is  in  many  cases  no  objec- 
tion to  the  legal  validity  of  the  act  or  contract,  as  between  the 
company  and  third  persons.  An  association  which  has  author- 
ity to  a'ct  in  a  corporate  capacity  for  a  certain  purpose  and 
that  only,  has  neither  more  nor  less  right  to  act  in  a  corporate 
capacity  for  a  different  purpose  than  if  it  had  never  been  incor- 
porated at  all.  It  would  seem  to  follow,  therefore,  that  the 
legal  validity  of  corporate  acts  performed  by  an  association 
which  has  no  authority  to  act  in  a  corporate  capacity  for  any 
purpose,  should  be  governed  by  the  same  principles  and  rules 
as  the  legal  validity  of  corporate  acts  performed  by  a  lawfully 
incorporated  association  outside  of  its  chartered  powers. 

§  137.  The  Existence  of  a  Corporation  de  facto  is  essential.  — 
It  is  a  self-evident  proposition  that  a  contract  cannot  be  made 
with  a  corporation  unless  the  corporation  be  in  existence  at 
the  time.  A  real  contract  with  an  imaginary  corporation  is 

1  2  Mo.  App.  290.  pare  Evans  v.  Smallcombe,  L.  R.  3 

2  Bargate  v.  Sbortridge,  5  H.  L.    H.  L.  256;  Spackman  v.  Evans,   id. 
C.  297 ;  aud  see  infra,  §  342.     Com-    171. 
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as  impossible,  in  the  nature  of  things,  as  a  real  contract  with 
an  imaginary  person.  It  is  essential,  therefore,  in  order  to  es- 
tablish the  existence  of  a  contract  with  a  corporation,  to  show 
that  the  corporation  was  in  existence,  at  least  de  facto,  at  the 
time  the  contract  was  made,1 

It  is  a  different  question  whether  it  be  necessary  to  show  that 
the  corporation  was  in  existence  de  jure  or  by  authority  of  law. 
A  corporation  actually  in  existence  can  enter  into  a  contract, 
though  the  association  may  have  been  formed  without  authority 
and  its  acts  be  forbidden  by  law ;  and  the  legal  validity  of  such 
contract  will  depend  wholly  upon  the  effect  of  the  legal  prohibi- 
tion. So  a  person  can  make  a  contract,  forbidden  by  law,  in  his 
individual  capacity,  though  the  contract  may  be  unenforceable, 
or  even  wholly  void,  in  legal  contemplation.2 

It  is  self-evident  that  an  individual  cannot  be  a  party  to  a  suit 
unless  he  be  alive ;  and  it  is  equally  clear  that  a  corporation 
cannot  be  a  party  to  a  suit  unless  it  be  really  in  existence  at  the 
time.  Whether  a  corporation  or  an  individual  really  in  exist- 
ence be  legally  competent  to  sue,  involves  a  different  question. 

If  a  corporation  is  dissolved  after  having  entered  into  a  con- 
tract, the  benefit  of  the  contract  will  be  preserved  in  equity  for 
the  individual  members  and  creditors  of  the  association ;  but 
a  suit  upon  the  contract  can  no  longer  be  maintained  in  the 

1  In  White  v.  Campbell  et  al.,  5  and  void,  the  one  for  the  want  of  a 

Humph.  38,  a  judgment  creditor  filed  payee,  and  the  other  for  the  want  of  a 

a  bill  to  set  aside  a  deed  of  trust  which  cestui  que  trust.  ...  It  is  argued  that  it 

had  been  executed  by  the  judgment  appears  from  the  answer  of  the  defend- 

debtor  to  secure  his  promissory  note  ant  that  the  debt  was  fairly  due  from 

to   the  Bank   of  Tennessee.      It  ap-  defendant  Campbell,  and  that  the  in- 

peared  that  the   charter  of  the  bank  tention  in  executing  the  note  and  deed 

had  expired  before  the  note  and  deed  of  trust  was  to  secure  the  stockholders 

of  trust  had  been  executed.    The  court  in  that  amount,  and  not  the  institu- 

held  that  the  complainant  was  entitled  tion.     This  argument  is  a  fallacy.    We 

to  the  relief  prayed.     Turley,  J.,  de-  cannot  recognize  the  existence  of  stock- 

livering  the  opinion,  said :  "  That  the  holders  of  a  defunct  corporation,  and 

Bank  of  the  State  of  Tennessee  was  we  cannot  in  this  case  go  behind  the 

not  in  existence  at  the  time  the  note  note  and  deed  to  hunt  for  a  different 

and  deed  of  trust  were  executed  is  not  payee  and  a  different  cestui  que  trust 

and  cannot  be  controverted.     The  ne-  from  that  mentioned  in  the   instru- 

cessary  consequence  is  that  both  the  ment." 
note  and  deed  of  trust  are  inoperative         2  Supra,  §  §  27-31. 
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name  of  the  corporation,  since  the  association  of  the  shareholders 
has  been  dissolved,  and  the  corporate  organization  has  entirely 
ceased  to  exist.1 

For  these  reasons  it  seems  to  follow,  that  a  defendant  in  an 
action  purporting  to  be  brought  by  a  corporation  upon  a  con- 
tract made  with  it  may  always  deny  the  existence  of  the  cor- 
poration. If  the  corporation  was  not  in  existence  at  the  time 
that  the  contract  is  alleged  to  have  been  entered  into,  it  fol- 
lows necessarily  that  the  contract  was  never  made ;  and  if  the 
corporation  was  not  in  existence  at  the  commencement  of  the  suit, 
it  is  clear  that  the  suit  could  not  have  been  instituted  by  it.2 

§  138.  Proof  of  Existence  of  Corporation  by  Admission  of 
Defendant.  —  The  fact  that  a  person  has  undertaken  to  enter 
into  a  contract  with  a  corporation  or  company  is  prima  facie 
evidence  against  such  person  that  the  corporation  or  company 
was  in  existence,  de  facto,  at  least,  at  the  time  the  contract  was 
made ;  and  the  presumption  in  such  case  is,  that  the  association 
was  still  in  existence  at  the  commencement  of  the  suit. 

Accordingly,  it  was  held  in  Williams  v.  Cheney,3  that  in  an 
action  against  the  maker  of  a  promissory  note  executed  to  a  cor- 
poration, as  payee,  by  its  corporate  name,  the  production  of  the 
note  duly  indorsed  to  the  plaintiff  was  sufficient  evidence  that 
the  corporation  was  duly  organized,  and  competent  to  transact 
business,  if  these  facts  were  not  denied  in  the  defendant's  an- 
swer. Bigelow,  J.,  said  :  "  The  defendants,  by  giving  their  notes 
to  the  corporation  in  their  corporate  name  as  payees,  admitted 
their  legal  existence  and  capacity  to  make  and  enforce  the  con- 
tracts declared  on  so  far,  at  least,  as  to  render  proof  on  that  point 
unnecessary  in  the  opening  of  the  plaintiff's  case." 

In  Jones  v.  Cincinnati  Type  Foundry  Co.4  the  same  point  was 
passed  upon.  Suit  was  brought  by  a .  corporation  upon  a  note 
executed  to  it  in  its  corporate  name.  The  defendant  answered 
that  the  plaintiffs  had  not  legal  capacity  to  sue  because  not  a 

1  Infra,  §  660.  4  14  Ind.  90.     Compare  Williams 

2  See  Hoereth  v.  Franklin  Mill  Co.,    v.  Bank  of  Michigan,  7  Wend.  540  ; 
30  111.  151.  Welland   Canal  Co.   v.  Hathaway,  8 

8  3    Gray,  215,  220 ;   Topping   v.    Wend.  480. 
Bickford,  4  Allen,  120. 
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corporation.  But  the  court  held  that  production  of  the  note  was 
sufficient  evidence  to  warrant  a  judgment  for  the  plaintiffs,  no 
other  evidence  having  been  offered.  Perkins,  J.,  said :  "  As  a 
general  proposition,  it  is  the  law  of  this  State  that  a  contract  with 
a  party  as  a  corporation  estops  the  party  so  contracting  to  deny 
the  existence  of  the  corporation  at  the  time  it  was  contracted 
with  as  such.  ...  In  New  York,  to  work  such  estoppel,  it  has 
been  necessary  that  the  contract  should  state  that  the  party  con- 
tracted with  was  a  corporation.  But  this  rule  does  not  prevail 
in  other  States.  It  has  not  been  acted  upon  in  this  State. 

"  If  the  style  by  which  a  party  is  contracted  with  is  such  as  is 
usual  in  creating  corporations,  viz.,  naming  an  ideality,  but  dis- 
closing that  of  no  individual,  as  is  usual  in  the  cases  of  simple 
partnerships,  it  has  been  treated  as  prima  facie,  at  least,  indi- 
cating a  corporate  existence.  .  .  .  But  in  this  class  of  cases  it 
would  seem,  after  all,  that  the  courts  have  proceeded  upon  a 
rule  of  evidence  rather  than  the  strict  doctrine  of  estoppel. 
They  have  treated  the  contract  with  a  party  by  a  name  im- 
plying a  corporation,  really  as  evidence  of  the  existence  of  a 
corporation,  more  than  as  an  estoppel  to  disprove  such  fact." 

§  139.  What  Proof  is  Necessary  in  order  to  establish  the  Ex- 
istence of  a  Corporation  with  Respect  to  Strangers.  —  It  has  been 
stated  in  a  preceding  section  that  the  existence  of  a  corporation 
cannot  be  established,  as  between  the  members  of  the  associa- 
tion, without  showing  the  fundamental  articles  upon  which  they 
have  agreed ;  and  that  it  is  immaterial  for  this  purpose  whether 
the  association  be  formed  under  authority  of  law  or  not.  The 
same  proof  is  required  in  order  to  establish  the  existence  of  a 
corporation  with  regard  to  third  parties.  It  is  ordinarily  neces- 
sary to  show  that  the  corporators  have  adopted  a  charter  or 
articles  of  association  of  some  kind,  and  have  held  themselves 
out  to  the  world  as  a  properly  constituted  corporation. 

In  Methodist  Episcopal  Church  v.  Pickett,1  Selden,  J.,  said : 
"  It  has  been  repeatedly  held  that,  as  against  all  persons  who 
have  entered  into  contracts  with  bodies  assuming  to  act  in  a 
corporate  capacity,  it  is  sufficient  for  such  bodies  to  show  them- 

1  19  N.  Y.  485.  Compare  U.  S.  Bank  v.  Stearns,  15  Wend.  314;  and  see 
supra,  §  132. 
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selves  to  be  corporations  de  facto.  This  cannot  be  done  by 
simply  showing  that  they  have  acted  as  corporations  for  any 
period  of  time,  however  long.  Two  things  are  necessary  to  be 
shown  in  order  to  establish  the  existence  of  a  corporation  de 
facto,  viz. :  1.  The  existence  of  a  charter,  or  some  law  under 
which  a  corporation  with  the  powers  assumed  might  lawfully  be 
created ;  and,  2.  A  user,  by  the  party  to  the  suit,  of  the  rights 
claimed  to  be  conferred  by  such  charter  or  law." 

It  is  submitted  that  proof  of  a  law  or  charter  under  which 
the  corporation  might  have  been  created  lawfully  is  required  for 
the  purpose  of  establishing  the  existence  and  nature  of  the 
company,  as  actually  created,  and  for  no  other  purpose.  The 
illegality  of  corporate  acts  performed  by  an  association  without 
authority  of  law  cannot  be  helped  by  the  fact  that  the  associa- 
tion might  have  acquired  a  legal  right  to  form  a  corporation  and 
exercise  corporate  powers  by  complying  with  the  conditions 
prescribed  by  statute,  if  it  did  not  in  fact  do  so. 

The  legal  validity  of  corporate  acts  performed  by  an  unau- 
thorized association  may,  however,  depend  upon  the  circum- 
stances of  the  case.  Thus,  if  a  corporation  might  have  been 
formed  legally  by  complying  with  certain  conditions  precedent 
prescribed  by  the  legislature,  a  failure  to  comply  with  some  of 
these  conditions  may  not  be  allowed  to  affect  the  legal  validity 
of  the  corporate  acts  of  the  association  as  against  parties  having 
no  notice  that  the  requirements  of  the  law  had  not  been  ful- 
filled.1 And  the  absence  of  legal  authority  to  form  a  corpora- 
tion may  not  be  allowed  to  impair  the  validity  of  corporate  acts 
and  contracts  of  the  association  after  they  have  been  executed, 
and  justice  requires  that  they  should  be  maintained.2  In  these 
cases,  however,  the  legal  effect  of  the  prohibition  of  the  law 
against  the  unauthorized  exercise  of  corporate  power  depends 
upon  the  requirements  of  public  policy,  and  not  upon  an  estoppel 
on  the  part  of  the  company  or  of  the  persons  dealing  with  it.3 

1  Compare  supra,  Rule  XI.  §  97.  a  cause  for  declaring  a  forfeiture  and 

A  failure  to  comply  with  formalities,  dissolution  at  the  suit  of  the  State. 

uot  conditions  precedent  to  the  right  See  supra,  §§  19,  20. 
of  assuming  corporate  powers,  but  to         2  Infra,  §  142. 
be  performed  subsequently,  is  merely         *  Compare  supra,  §  100. 
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§  140.  The  Powers  of  the  Agents  of  a  Corporation  de  facto. — 
The  principles  of  the  law  of  agency  apply  with  the  same 
force  in  case  of  a  corporation  formed  without  authority,  as 
in  case  of  a  corporation  formed  under  authority  conferred  by 
law.  The  rules  relating  to  the  powers  of  the  majority,  and  of 
the  other  agents  of  a  corporation,  to  bind  the  body-corporate, 
may  therefore  be  applied  to  the  transactions  of  an  unauthorized 
association  as  well  as  to  the  unauthorized  transactions  of  a 
legally  organized  company.  And  if  a  corporate  act  performed 
by  the  majority  or  by  any  inferior  agent  of  a  corporation  was  in 
excess  of  the  authority  conferred  upon  such  agent  by  the  com- 
pany, this  may  be  a  valid  defence  in  an  action  to  charge  the 
company  with  the  act,  even  though  the  absence  of  a  legal  incor- 
poration be  none. 

The  scope  of  the  powers  of  a  majority,  and  of  the  other 
agents  of  a  corporation  de  facto,  must  be  fixed  as  in  case  of 
a  corporation  de  jure.  If  there  was  an  attempt  to  create  a 
corporation  according  to  law  (and  this  is  nearly  always  the 
case),  the  charter  or  articles  of  association  which  have  been 
adopted  by  the  corporators  must  determine  the  nature  of  their 
agreement.  In  other  cases,  the  intention  of  the  associates,  as 
expressed  by  their  acquiescence  in  a  particular  course  of  dealing, 
should  govern.  If  a  person  wishes  not  to  be  bound  by  the  acts  of 
an  unauthorized  association  of  which  he  appears  to  be  a  member, 
he  must  make  known  his  dissent  and  withdraw  without  delay.1 

Corporate  acts  performed  by  an  association  having  no  author- 
ity to  act  in  a  corporate  capacity  for  any  purpose  may  be  made 
valid  by  a  subsequent  act  of  the  legislature;  but  this  can  be 
done  only  provided  no  rights  be  thereby  impaired.2 

§  141.  The  Members  of  a  Company  cannot  be  charged  individ- 
ually upon  a  Contract  intended  to  bind  them  in  a  Corporate 
Capacity.  —  If  an  attempt  to  enter  into  a  contract  with  an 
alleged  corporation  has  proved  ineffectual  because  the  corpora- 

1  See  Ferris  ».  Strong,  3  Edw.  Ch.  W.  St.  Louis  R.  R.  Co.,  2  Mo.  App. 
127;  Bedford  R.  R.  Co.  v.  Bowser,  69;  Basshor  v.  Dressell,  34  Md. 
48  Pa.  St.  29 ;  and  see  cases  infra,  503 ;  and  see  cases  supra,  §  30, 
§§  595,  598.  note. 

3  St.  Louis,  &c.  R.  R.  Co.  v.  N. 
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tion  was  not  in  existence  at  the  time,  or  if  a  contract  actually 
made  with  a  corporation  de  facto  is  invalid  and  unenforceable 
because  prohibited  by  law,  it  follows  that  no  person  can  be 
charged  with  liability  upon  the  contract  attempted  to  be  made. 
Nothing  is  clearer,  on  principle,  than  that  the  individual  mem- 
bers of  the  alleged  corporation  cannot  in  such  case  be  charged 
with  the  contract  either  severally  or  as  partners.  The  members 
of  the  association  did  not  agree  to  enter  into  the  contract  sever- 
ally nor  jointly.  They  never  agreed  to  be  bound  as  partners, 
either  as  between  themselves  or  with  the  plaintiff;  nor  did  they 
hold  themselves  out  to  the  world  as  partners.  The  contract  was 
intended  to  bind  the  association  in  a  corporate  capacity  only. 
And  to  treat  the  individual  members  of  the  association  as  parties 
to  the  contract,  under  these  circumstances,  would  involve  not 
only  the  nullification  of  the  contract  which  was  actually  con- 
templated, but  the  creation  of  a  different  contract  which  neither 
of  the  parties  intended  to  make.1 

§  142.  Contracts  entered  into  by  a  Corporation  de  facto  are 
binding  after  having  been  executed  by  Either  Party.  —  Subject 
to  the  limitations  referred  to  in  the  preceding  sections,  it  may  be 
stated  as  a  rule  that  a  person  who  has  contracted  with  an  asso- 
ciation assuming  to  be  incorporated  and  acting  in  a  corporate 
capacity,  cannot,  after  having  received  the  benefit  of  the  con- 
tract, set  up  as  a  defence  to  an  action  brought  upon  it  by  the 

1  Fay  v.  Noble,  7  Gush.  188;  Trow-  binding  because  in  excess  of  the  corn- 
bridge  v.  Scudder,  11  Gush.  83 ;  First  pany's  chartered  powers,  or  because 
National  Bank  v.  Almy,  117  Mass,  the  agent  making  the  contract  acted 
476 ;  Blanchard  v.  Kaull,  44  Gal.  440.  without  authority,  it  is  clear  that  the 
Compare  Harrod  v.  Hamer,  32  Wis.  shareholders  of  the  company  cannot 
162 ;  Second  Nat.  Bank  v.  Hall,  35  be  charged  as  partners.  The  contrary 
Ohio  St.  158.  Compare  infra,  \  610 ;  of  this  seems  never  to  have  been  held, 
but  see  contra,  Bigelow  v.  Gregory,  73  Until  the  capital  stock  of  a  maim- 
Ill.  197;  Field  v.  Cooks,  16  La.  Ann.  facturing  corporation  organized  in  Mas- 
153;  Abbott  p.  Omaha  Smelting  Co.,  4  sachusetts  under  the  Gen.  Sts.  c.  61. 
Neb.  416;  Hill  v.  Beach,  1  Beasl.  Ch.  has  been  divided  into  shares,  the  asso- 
31 ;  Hess  v.  Werts,  4  S.  &  R.  356 ;  Sar-  ciated  members  hold  the  whole  capital 
nett  v.  Richardson,  35  Ark.  144.  Com-  stock  in  common  as  regards  creditors, 
pare  Holbrook  v.  St.  Paul  Fire  Ins.  and  are  liable  accordingly.  Hawes  v. 
Co.,  26  Minn.  229.,  Anglo-Saxon  Pet.  Co.,  101  Mass.  385 ; 

If  a  contract  made  on  behalf  of  a  Same  v .  Same,  111  Mass.  200. 
legally  incorporated  company  is  not 
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company,  that  the  latter  was  never  legally  incorporated,  or  that  it 
had  no  authority  to  enter  into  the  contract  in  a  corporate  capacity. 

In  Palmer  v.  Lawrence,1  the  receiver  of  a  banking  corporation 
sued  to  foreclose  a  mortgage  executed  by  the  defendant  to  the 
company.  It  was  claimed,  in  answer,  that  the  company  had 
never  been  legally  incorporated.  But  the  Court  held  that  fraud 
or  illegality  in  the  organization  of  the  company  was  not  a  de- 
fence to  the  bill,  although  it  might  enable  the  State  to  dissolve 
the  association.  Duer,  J.,  said :  "  The  general  rule,  which  is 
fairly  deducible  from  all  the  cases  on  this  subject,  was  stated 
and  acted  upon  by  this  court  in  Brouwer  v.  Appleby.2  It  is, 
that  a  defendant  who  has  contracted  with  a  corporation  de  facto 
is  never  permitted  to  allege  any  defect  in  its  organization  as 
affecting  its  capacity  to  contract  or  sue,  but  that  all  such  objec- 
tions, if  valid,  are  only  available  on  behalf  of  the  sovereign 
power  of  the  State."  3 

It  has  been  held  repeatedly  that  a  party  who  has  executed  a 
promissory  note  to  a  corporation  cannot,  in  an  action  upon  the 
note,  set  up  as  a  defence  that  the  company  was  not  legally  incor- 
porated at  the  time  the  note  was  delivered.4  In  Douglas  County 
v.  Bolles,5  suit  was  brought  by  a  bonafide  purchaser  of  municipal 

1  3  Sandf.  S.  C.  161,  169,  170.          Ind.   90;    Blake   v.  Holley,  14  Ind. 

2  1  Sandf.  S.  C.  108.  383  ;  Meikel  v.  German  Savings  Fund 
8  See  also  Worcester  Medical  Insti-    Soc.,  16  Ind.  181 ;  Vater  v.  Lewis,  36 

tution  v.  Harding,  11  Gusli.  285 ;  West  Ind.  288  ;  Congregational  Soc.  v.  Per- 

Winsted   Savings   Bank  v.  Ford,   27  ry,  6  N.  H.  164;   Jones  ».  Bank  of 

Conn.  282 ;  Newbury  Petroleum  Co.,  Tennessee,  8  B.  Monr.  122 ;  Jones  v. 

27  Ohio  St.  354 ;  McFarlan  v.  Triton  Dana,  24   Barb.   395 ;    Hamtranck  v. 

Ins.    Co.,    4    Denio,    392;  Evansville  Bank   of   Edwardsville,   2   Mo.    169; 

11.  R.  Co.  v.  Evausville,  15  Itid.  395,  Farmers',  &c.  Bank  v.  Williamson,  61 

(compare  Snyder  v.  Studebaker,  19  Ind.  Mo.    259;    Stoutemore   v.   Clark,    70 

463)  ;  City  of  St.  Louis  v.  Shields,  62  Mo.    471 ;  Smith  v.  Mississippi,  &c. 

Mo.  247;  Grant  p.  Henry  Clay  Coal  R.  R.  Co.,  14  Miss.  179.     Compare 

Co.,  80  Pa.  St.  208,  218;  Butchers',  Williams  v.  Bank  of  Michigan,  7  Wend. 

&c.  Bank  of  St.  Louis  v.  McDonald,  540 ;  Welland  Canal  Co.  P.  Hathaway, 

130   Mass.   264;  semble,   Bartlett   v.  8  Wend.  480;  White  v.  Campbell,  5 

Wilbur,    53    Md.    485,  498,  and   see  Humph.  38 ;  Montgomery,  &c.  R.  R. 

infra,  \  145.  Co.  v.  Hurst,  9  Ala.  N.  s.  514;  Na- 

4  Platte  Valley  Bank  v.  Harding,  1  tional  Bank  v.  Orcutt,  48  Barb.  256 ; 

Neb.  461 ;    John  v.  Farmers'  &  Me-  Wilcox  v.  Toledo,  &c.  R.  R.  Co.,  43 

chauics'  Bank,  2  Blackf.  367;  Jones  Mich.  584. 

v.  Cincinnati  Type  Foundry  Co.,  14  5  94  U.  S.  101;  County  of  Leav- 
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bonds  issued  to  a  railroad  company  in  payment  for  shares.  The 
County  set  up  as  a  defence  that  the  railroad  company  had  never 
been  incorporated.  But  the  Supreme  Court  said  :  "  It  has  been 
a  corporation  de  facto  at  least,  if  not  de  jure,  from  the  date  of 
its  organization.  Its  corporate  existence  therefore,  and  its  ability 
to  contract,  cannot  be  called  in  question  in  a  suit  brought  upon 
evidence  of  debt  given  it." 

§  143.  The  same  rule  is  applicable  in  a  suit  brought  against 
a  corporation  upon  a  contract  which  has  been  performed  by  the 
other  party.  A  company  which  has  entered  into  a  contract  in 
a  corporate  capacity  cannot,  after  the  contract  has  been  per- 
formed by  the  other  party,  set  up,  as  a  defence  to  an  action  for 
damages  for  a  non-performance  of  its  part  of  the  agreement,  that 
it  was  not  constituted  a  corporation  in  pursuance  of  authority 
conferred  by  law.1 

§  144.  Transfers  of  Property  by  or  to  a  Corporation  de  facto 
are  valid.  —  A  grantor  who  has  conveyed  property  to  a  corpora- 
tion existing  de  facto  cannot,  after  having  received  the  consider- 
ation money,  treat  the  conveyance  as  a  nullity  merely  because 
the  corporation  was  formed  without  legislative  authority.  The 
transfer  will  be  held  valid  and  binding  as  against  all  parties  but 
the  State.2  So  a  mortgage  made  to  an  unauthorized  association 
may  be  enforced  according  to  the  contract  of  the  parties.3 

In  a  suit  against  the  maker  of  a  promissory  note  indorsed  by 
a  corporation  to  the  plaintiff,  the  validity  of  the  organization  of 


enworth    v.  Barnes,    94    U.   S.    70;  2  Smith  v.  Slieeley,  12  Wall.  353 ; 

Camp  v.  Byne,  41  Mo.  525  ;  Smith  v.  Thompson  v.    Candor,   60    111.    224 ; 

County  of  Clark,  54  Mo.  58;   Good-  Snyder  v.  Studebaker,  19  Ind.  462, 

rich  v.  Reynolds,  31  111.  490 ;  Mitch-  overruling  Harrimau  v.  Southam,  16 

ell  v.  Deeds,  49  111.  417.  Ind.  190;  Case  v.  Benedict,  9  Gush. 

1  Aller  v.   Town    of  Cameron,    3  540.     Compare  Morgan  v.  Donovan, 

Dill.  198;  Dooley'p.   Cheshire  Glass  58  Ala.  255;  Carey  v.  Cincinnati,  &c. 

Co.,  15  Gray,  494;  see  also  Racine,  R.  R.  Co.,  5  Iowa,  358. 

&c.  R.  R.  Co.  v.  Farmers  L.  &  T.  Co.,  8  West  Winsted  Savings  Bank  v. 

49  111.  346;  Stone  v.  Berkshire,  &c.  Ford,  27  Conn.  282;    People's  Sav- 

Soc.,  14  Vt.  86;  Rush  v.  Steamboat  ings    Bank    v.     Collins,     id.     142; 

Co.,   84  N.   Car.   702 ;  Reynolds   v.  Palmer     r>.     Lawrence,      3     Sandf. 

Meyers,  51  Vt.  444;  contra,  Boyce  v.  161;  Franklin  v.  Twogood,  18  Iowa, 

Towsontown  Station  Church,  46  Md.  515 ;   Hubbard  v.  Chappel,  14  Ind. 

359.  601. 
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the  company  cannot  be  attacked  in  order  to  show  that  it  could 
not  take  or  transfer  the  note.1 

A  grantee  who  has  received  a  conveyance  from  a  company 
acting  in  a  corporate  capacity  cannot,  when  called  upon  to  pay 
the  purchase-money,  set  up  as  a  defence  that  the  company  was 
a  self-constituted  corporation  having  no  legal  powers.2 

It  is  clear  that  in  an  action  brought  by  a  corporation  de  facto 
for  a  wrongful  appropriation  of  property  owned  by  it,  it  is  no 
defence  that  the  company  was  not  incorporated  according  to  law.3 

§  145.  The  Liability  of  the  Members  of  a  Corporation  de  facto 
to  Creditors.  —  The  rules  referred  to  in  the  preceding  sections 
are  applicable  in  an  action  brought  by  a  creditor  of  an  insolvent 
corporation,  to  enforce  the  liability  of  its  stockholders  to  pay 
the  amount  of  their  stock-subscriptions.  In  a  case  of  this  char- 
acter the  defendants  cannot  impeach  the  binding  force  of  their 
contracts  of  membership  by  showing  that  the  formation  of  the 
corporation  was  unauthorized  by  law,  nor  can  they  establish  the 
invalidity  of  the  obligation  assumed  by  the  company  in  favor  of 
complainant,  upon  the  ground  that  the  company  had  no  author- 
ity to  act  in  a  corporate  capacity.4 

The  same  rule  of  decision  applies  in  a  suit  brought  by  an 
insolvent  corporation  5  or  a  receiver  appointed  by  the  Court,6  for 

1  See  supra,  §  142.  4  Eaton  ».  Aspirrwall,   19  N.   Y. 

3  Dooley  v.  Wolcott,  4  Allen,  406.  119;  Frost  v.  Walker,  60  Me.  468; 

Compare  Cowell  v.  Springs  Co.,  100  Wheelock  v.  Kost,  77  111.  296 ;  Mc- 

U.  S.  56,  60.  Hose  v.  Wheeler,  45  Pa.  St.  32,  41; 

8  Persse,  &c.  Paper  Works  v.  Wil-  Hagar  v.  Bassett,  36  Md.  476 ;  Holy- 

lett,    1    Roberts,    131 ;    Dannebroge  oke  Bank  v.  Goodman  Paper  Co.,  9 

Gold,  &c.  Co.  v.  Ailment,  26  Cal.  286 ;  Gush.  576 ;  Wallworth  v.  Brackett,  98 

Elizabeth  City  Academy  v.  Lindsey,  6  Mass.  98.     Compare  Utley  v.  Union 

Ired.  L.  476.  Tool   Co.,    11    Gray,    139 ;    Gaff    v. 

A  creditor  who  has  dealt  with  a  Flesher,  33  Ohio  St.  107. 
corporation  de  facto,  and  obtained  a         5  Ossipee  Mfg.  Co.  v.  Canney,  54 

preference   in    distributing  its   assets  N.  H.  295 ;  East   Pascagoula  Hotel 

after  insolvency,  cannot  defend  against  Co.  v.  West,  supra,  §  131. 
a  suit  brought  by  a  receiver  to  recover         6  Ruggles  v.  Brock,  6  Hun,  164 ; 

back  these  assets,  by  showing  that  the  In  re  Reciprocity  Bank,  22  N.  Y.  17 ; 

company  had  not  been  legally  incor-  Clark  v.  Dayton  Coal  Mining  Co.,  34 

porated.      Rafferty  ».  Bank  of  New  Ohio  St.  46;   Hull  Flax,  &c.  Co.  v. 

Jersey,  33  N.  J.  L.  368.   See  Wallace  Wellesley,  6  H.  &  N.  38. 
v.  Loomis,  97  U.  S.  146. 
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the  purpose  of  collecting  the  stock-subscriptions  of  the  members 
of  the  company  in  order  to  pay  off  creditors. 

In  Chubb  v.  Upton,1  an  assignee  in  bankruptcy  of  a  corpora- 
tion sued  a  shareholder  of  the  company  upon  his  stock  liability. 
The  defendant  set  up  as  a  defence  that  the  corporation  was  not 
organized  according  to  law,  and  that  the  shares  which  he  had 
subscribed  were  never  legally  issued.  The  court,  however,  held 
that  the  defendant  was  liable,  as  he  had  acted  as  a  shareholder 
and  taken  part  in  the  management  of  the  company.  Mr.  Justice 
Hunt,  delivering  the  opinion,  said :  "  It  is  settled  by  the  deci- 
sions of  the  courts  of  the  United  States  and  by  the  decisions  of 
many  of  the  State  courts,  that  one  who  contracts  with  an  acting 
corporation  cannot  defend  himself  against  a  claim  on  such  con- 
tract, in  a  suit  by  the  corporation,  by  alleging  the  irregularity 
of  its  organization.  This  was  settled  more  than  a  half  a  century 
since  in  the  courts  of  the  State  of  New  York,  and  has  recently 
been  affirmed  in  this  court.2 

"  The  same  principle  applies  to  the  case  of  a  subscription  to 
the  capital  stock  in  an  organization  which  has  attempted  irregu- 
larly to  create  itself  a  corporation,  and  has  acted  as  such.3 

"  The  rule  applies  to  increasing  the  stock  of  a  corporation  when 
the  question  arises  upon  paying  a  subscription  for  stock  forming 
a  part  of  such  increase.  The  duty  and  the  necessity  of  perform- 
ing the  contract  of  subscription  are  the  same  as  in  case  of  an 
original  stockholder. 

"  An  assignee  appointed  under  the  bankrupt  laws  of  the  United 
States  represents  both  the  corporation  and  its  creditors,  and  the 
defence  of  irregular  organization  cannot  be  urged  against  him." 

§  146.  Foreign  Corporations  —  Companies  formed  by  Consoli- 
dation. —  The  principles  and  rules  stated  in  the  preceding  sec- 
tions are  applicable  in  actions  brought  by  or  against  foreign 
corporations.  It  has  been  held  that  a  person  who  has  contracted 
with  a  corporation  de  facto,  claiming  to  have  been  incorporated 

1  95  U.  S.  665 ;  Upton  v.  Haus-    v.  Gary,  26  N.  Y.  75 ;  Bissell  v.  Mich- 
brough,  3  Biss.  417.  igan  Southern  R.  R.  Co.,  22  N.  Y. 

2  Citing  Dutchess  Collar  Mfg.  Co.    258. 

•c.  Davis,  14  Johns.  237  ;•  Sanger  v.         8  Citing  Methodist  Episcopal  Church 

Upton,  91  U.  S.  56;  Upton  v.  Tribil-  ».  Picket*,  19  N.  Y.  482;    Upton  v. 

cock,  id.  45 ;  Buffalo,  &c.  R.  R.  Co.  Hausbrough,  3  Biss.  417. 
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under  the  laws  of  a  foreign  State,  cannot,  after  the  contract  has 
been  performed  on  the  part  of  the  corporation,  impeach  the  validity 
of  the  contract  upon  the  ground  that  the  company  was  incorpo- 
rated without  legislative  authority,  and  that  the  making  of  the 
contract  involved  an  unauthorized  exercise  of  corporate  power.1 

The  same  principle  is  applicable  to  contracts  entered  into  by 
a  de  facto  corporation,  formed  by  the  consolidation  of  other  com- 
panies. After  two  corporations  have  been  actually  consolidated, 
it  is  no  defence  to  an  action  brought  upon  evidences  of  debt 
given  to  the  new  company  formed  by  consolidation,  that  the 
consolidation  was  effected  without  complying  with  the  formal- 
ities prescribed  by  law.2 

§  147.  A  Corporation  de  facto  has  no  Special  Powers  —  The 
Power  of  condemning  Land.  —  It  has  been  pointed  out  in  a  pre- 
ceding section  that  the  legal  validity  of  acts  performed  by  a 
corporation  in  violation  of  a  statute  or  of  a  general  rule  of  the 
common  law  depends  upon  the  same  principles  as  the  legal 
validity  of  acts  performed  by  an  individual  under  similar  cir- 
cumstances. Thus  a  corporation  has  no  more  power  than  a  mere 
individual  to  make  a  contract  in  violation  of  the  usury  laws,  or 
to  appropriate  property  belonging  to  another  person.3  The  same 
rule  is  clearly  applicable,  to  a  corporation  formed  without  au- 
thority of  law;  persons  cannot  extend  their  legal  powers  by 
assuming  to  act  in  a  corporate  capacity. 

The  power  of  condemning  land  for  public  purposes  belongs  to 
the  State  alone.  Xeither«a  corporation  dejure  nor  a  corporation 
de  facto  can  exercise  this,  power  unless  expressly  authorized  to 
do  so.  Hence,  if  a  statute  conferring  the  power  to  condemn  land 
is  intended  to  apply  to  corporations  de  jure  only,  a  corporation 
de  facto  can  derive  no  authority  from  it ;  and  an  attempt  on  the 
part  of  such  a  company  to  exercise  the  power  will  have  no 
greater  validity  than  if  the  statute  had  never  been  passed. 

1  Newburg  Petroleum  Co.  v.  Weare,         2  Racine,  &c.  R.  R.  Co.  v.  Farmers' 

27  Ohio  St.  354.    See  also  Bank  of  To-  L.  &  T.  Co.,  49  111.  347 ;  Mitchell  v. 

ledo  v.  International  Bank,  21  N.  Y.  Deeds,  id.  417 ;  svpra,  §  106.      Com- 

542  ;  Williams  v.  Cheney,  3  Gray,  215  ;  pare  infra,  §  197. 
Barrett  v.  Mead,  10  Allen,  337  ;  supra,         8  Supra,  §§  32,  38. 
§  106.     Compare  infra,  §  504. 
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A  statute  purporting  to  confer  the  power  of  condemning  land 
upon  railroad  companies  incorporated  under  the  laws  of  the  State 
is  clearly  intended  to  apply  to  legally  incorporated  companies 
only.  It  is  not  intended  to  apply  to  self-constituted  corporations 
having  no  legal  right  to  exist ;  and  there  seems  to  be  no  reason 
for  applying  a  different  rule  in  favor  of  companies  which  under- 
took to  become  incorporated  according  to  law,  but  failed  to  com- 
ply with  the  forms  prescribed  by  law  as  conditions  precedent  to 
a  legal  incorporation.1 

Ee  Brooklyn,  Winfield,  &c.  Ey.  Co.2  was  an  application  to 
condemn  land  for  the  use  of  a  railway  company.  The  law  under 
which  the  company  had  been  organized  provided  that,  unless  its 
road  should  be  constructed  within  a  certain  period  of  time,  its 
corporate  existence  and  powers  should  cease.  The  Court  of  Ap- 
peals held  that  the  company  had  no  power  to  condemn  Jand 
after  its  corporate  franchises  had  been  lost.  Allen,  J.,  deliver- 
ing the  opinion,  said :  "  If,  by  non-performance  of  either  of  these 
conditions,  the  company  forfeited  or  lost  its  corporate  rights  and 
powers,  the  fact  may  be  asserted  by  any  one  whose  lands  or 
property  are  sought  to  be  appropriated  to  the  uses  of  the  corpo- 
ration, under  the  laws  authorizing  the  taking  of  private  property 
for  public  use.  The  legal  existence  of  .a  corporation  authorized 
to  construct  a  railroad  is  at  the  foundation  of  the  right  to  take 
property  for  its  use." 

§  148.  The  Legal  Validity  of  Corporate  Acts  performed  under 
a  Charter  obtained  by  Fraud.  —  A  contract  or  grant  induced  by 
the  fraud  of  either  party  is  voidable,  but  not  void ;  and  it  can  be 
avoided  only  by  the  innocent  party. 

The  same  principle  has  been  applied  to  grants  of  corporate 
franchises  obtained  through  a  fraud  practised  upon  the  legisla- 
ture. A  charter  of  incorporation  obtained  by  fraud  is  not  abso- 
lutely void,  but  remains  valid  until  the  State  has  elected  to  set 
it  aside ;  and  the  rescission  must  be  declared  judicially  in  a  pro- 

1  But  see  contra,  semble,  McAuley  v.  Miller,  56  Ind.  88 ;  Same  v.  Law- 

v.  Columbus,  &c.  R.  R.  Co.,  83  111.  renceburgh,  id.  80 ;    National  Docks 

348 ;  Buncombe  Turnpike  Co.  v.  Me-  R.  R.  Co.  ».  Central  R.  R.  Co.,  32 

Carson,  1  Dev.  &  B.  306 ;  Faruham  v.  N.  J.  Eq.   755  (overruling  31  N.  J. 

Delaware,  &c.  Canal  Co.,  61  Pa.  St.  Eq.  475). 
265.    Compare  Aurora,  &c.  R,  R.  Co.         2  78  N.  Y.  245. 
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ceeding  instituted  for  that  purpose  by  the  proper  government 
officer.  It  follows,  therefore,  that  the  legal  validity  of  acts  per- 
formed by  a  regularly  constituted  corporation  cannot  be  im- 
peached by  showing  that  its  charter  was  obtained  by  a  fraud 
upon  the  legislature,1  or  that  it  was  organized  for  an  unauthor- 
ized and  illegal  purpose.2 

For  the  same  reasons  it  has  been  held  that  it  is  no  defence  to 
an  action  brought  by  or  against  a  corporation,  that  it  has  been 
guilty  of  acts  of  misfeasance  or  non-feasance,  on  account  of 
which  the  State  might  withdraw  its  charter ; 3  and  the  same 
rule  applies  where  a  corporation  has  neglected  to  comply  with 
formalities  in  its  organization,  provided  such  formalities  be  not 
conditions  precedent  to  the  incorporation  of  the  company.4 

If  a  person  was  induced  by  fraud  to  become  a  shareholder  in  a 
corporation,  he  may  set  up  this  fraud  as  a  defence  to  an  action 
brought  by  the  company  to  enforce  his  stock  liability ;  but  he 
will  remain  a  shareholder  and  subject  to  the  liabilities  of  a 
shareholder  until  he  has  elected  to  avoid  his  contract.5 

1  Charles  River  Bridge  Co.  v.  "War-  be  shown  that  the  charter  has  been 
ren  Bridge  Co.,  7  Pick.  344 ;  Minor  v.  forfeited  by  misuser  or  non-user.     Ad- 
Mechanics'  Bank,  1  Pet.  66 ;  Kayser  vantage  can  only  be  taken  of  such  for- 
v.  Town  of  Bremen,  16  Mo.  88 ;  Turn-  feiture  by  process   on  behalf  of  the 
pike  Co.  v.  McConaby,  16  S.   &  R.  State,  instituted  directly  against  the 
140, 1  Pa.  St.  426;  Pattison  v.  Albany  corporation,  for  the  purpose  of  avoid- 
Building  Ass.,  63  Ga.  373.  ing  its  charter,  and  individuals  cannot 

2  Aurora,  &c.  R.  R.  Co.  v.  Law-  avail    themselves   of    it   in  collateral 
renceburgh,  56  Ind.  80,  87 ;  National  suits,  until  it  be  judicially  declared." 
Docks  R.  R.  Co.  u.  Central  R.  R.  Co.,  The  above  was  quoted  by  Mr.  Justice 
32  N.  J.  Eq.  755.  Swayne  in  County  of  Macon  v.  Shores, 

3  Infra,  §  654.    In  Kayser  v.  Town  97  U.  S.  277. 

of  Bremen,  16  Mo.  90,  the  court  said :          4  Supra,  §§  19,  20 ;  County  of  Ma- 

"It  cannot  be  shown,  in  defence  to  a  con  v.  Shores,  97  U,  S.  277  ;.Atherton 

suit  of  a  corporation,  that  the  charter  v.  Sugar  Creek,  &c.  Co.,  67  Ind.  334. 
was  obtained  by  fraud;  neither  can  it  5  Infra,  §§  299,  310,  595. 
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CHAPTER    m. 

THE  CONSTRUCTION  OF   CHARTERS. 


PART    I. 

WHAT   ACTS   A   CORPORATION  MAY  DO. 

§  149.  The  General  Rule  governing  the  Construction  of  Charters 
in  the  United  States.  —  The  charter  or  constating  instruments  of 
a  corporation  serve  a  twofold  purpose :  they  operate  as  a  law 
conferring  upon  the  corporators  the  right  or  franchise  of  acting  in 
a  corporate  capacity,  and  furthermore  they  contain  the  terms  of 
the  fundamental  agreement  between  the  corporators  themselves. 

There  is  no  reason  why  a  charter  should  be  construed  differ- 
ently from  other  written  instruments.  The  guiding  principle 
should  be  to  discover  the  intention  of  the  parties. 

Those  who  become  members  of  a  corporation  for  purposes  of 
pecuniary  profit  evidently  intend  that  the  object  of  their  com- 
pany shall  be  to  prosecute  the  enterprise  expressly  set  forth  in 
their  charter  or  articles  of  association ;  and  they  evidently  do 
not  intend  to  join  in  any  speculation  which  is  not  in  pur- 
suance of  the  purposes  thus  indicated.  It  is  clear,  also,  that 
the  intention  of  the  legislature  in  incorporating  a  company  is 
to  enable  the  company  to  act  in  a  corporate  capacity  so  far,  and 
so  far  only,  as  is  necessary  in  order  to  carry  on  the  business 
for  which  the  company  was  formed. 

It  follows,  therefore,  that  a  corporation  has  no  authority  to 
perform  any  act  which  its  charter  does  not  affirmatively  au- 
thorize ;  and  every  act  of  a  corporation  which  is  not  authorized 
by  its  charter  involves  both  an  unauthorized  exercise  of  corpo- 
rate power  and  a  departure  from  the  original  agreement  between 
the  members  of  the  company. 
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This  rule  of  construction  is  well  settled  throughout  the  United 
States.  In  Thomas  v.  Railroad  Co.,1  the  Supreme  Court  of  the 
United  States  said :  "  We  take  the  general  doctrine  to  be  in  this 
country,  though  there  may  be  exceptional  cases  and  some  au- 
thorities to  the  contrary,  that  the  powers  of  corporations  organ- 
ized under  legislative  statutes  are  such  and  such  only  as  those 
statutes  confer.  Conceding  the  rule  applicable  to  all  statutes,  that 
what  is*  fairly  implied  is  as  much  granted  as  what  is  expressed, 
it  remains  that  the  charter  of  a  corporation  is  the  measure  of  its 
powers,  and  that  the  enumeration  of  these  powers  implies  the 
exclusion  of  all  others."  2 

§  150.  The  General  Rule  in  England.  —  The  result  of  the 
English  authorities  upon  this  point  is  substantially  the  same  as 
that  of  the  ^American  authorities. 

Different  views  have,  however,  been  expressed  by  various 
judges.  It  has  been  said  that  an  act  of  Parliament  incorporat- 
ing an  association  must  be  held  to  confer  authority  upon  the 
corporation  to  do  all  those  acts  which  are  lawful  to  individuals 
and  which  are  not  expressly  or  impliedly  prohibited  l}y  the  act ; 
and  that  this  rule  of  construction  rests  upon  the  authority  of 
a  resolution  in  Sutton's  Hospital  Case,  reported  in  10  Coke's 
Reports,  30  Z>.3 

The  principle  upon  which  this  view  is  based  is  not  very  clear. 
Both  in  England  and  in  America  it  is  conceded  that  corporate 

1  101  U.  S.  71.  City  Council  v.  Plank  R.  Co.,  31  Ala. 

2  Per  Mr.  Justice  Miller,  101  U.  S.  76 ;    New   London    v.  Brainard,    22 
82;  Perrine  v.  Chesapeake,  &c.  Canal  Conn.  522;  Brady  v.  The  Mayor,  20 
Co.,  9  How.  184 ;  Dartmouth  College  N.  Y.  312 ;  Brooklyn  Gravel  R.  Co.  v. 
v.  Woodward,  4  Wheat.  636;  Vandall  Slaughter,  33  Ind.  185.     There  is  no 
v.  South  San  Francisco  Dock  Co.,  40  doctrine   of  the  law   of  corporations 
Cal.  83 ;  Bellmeyer  v.  Independent  Dis-  which  has  been  more  often  affirmed  by 
trict,  &c.,  44  Iowa,  564 ;  Weckler  v.  the  American  judges  than  that  stated 
First  National  Bank,  42  Md.  581;  Mat-  in  the  text.     It  has  been  expressed,  or 
thews  v.  Skinker,  62  Mo.  329 ;  Metro-  at  least  assumed,  to  be  the  law,  in 
politan  Bank  v.  Godfrey,  23  111.  579 ;  most  of  the  cases  bearing  upon  the 
Caldwell  v.  City  of  Alton,  33  111.  416 ;  construction  of  charters. 

Pullan  v.  Cincinnati,  &c.  R.  R.  Co.,          8  See  Pollock   on   Contracts,  88 ; 

4  Biss.  35;   Overmeyer  v.  Williams,  per  Blackburn,  J.,  in  Riche  v.  Ashbury 
15  Ohio,  31 ;  Straus  v.  Eagle  Ins.  Co.,  Ry.,  &c.  Co.,  L.  R.  9  Exch.  263,  264 ; 

5  Ohio  St.  59 ;  Commonwealth  v.  Erie  Atty.-Gen.  v.  Great  Eastern  Ry.  Co., 

6  N.  E.  R.  R.  Co.,  27  Pa.  St.  339 ;  L.  R  5  App.  Cas.  481. 
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powers  cannot  be  exercised  lawfully  until  authority  has  been 
granted  by  law  ;  all  persons  are  forbidden  by  the  common  law  to 
exercise  any  corporate  powers,  except  under  authority  conferred 
by  statute  or  by  royal  charter.  Not  one  of  the  English  judges 
has  ever  intimated  an  opinion  that  the  intention  of  Parliament 
may  be  disregarded  in  construing  its  grants  of  corporate  fran- 
chises. To  say,  then,  that  whenever  Parliament  undertakes  to 
grant  the  right  of  forming  a  corporation  and  of  acting  in  a  cor- 
porate capacity  for  any  purpose,  immediately  it  must  be  con- 
strued as  granting  whatever  it  does  not  prohibit,  is  certainly 
an  artificial  method  of  construction.  It  is  a  construction  which 
has  never  been  applied  in  other  classes  of  grants,  and  which  is 
entirely  contrary  to  the  rule  that  the  grants  of  the  government 
must  be  construed  most  strongly  in  its  favor. 

Mr.  Pollock,  in  discussing  the  contrary  doctrine,  which  is  the 
rule  in  America,  says :  "It  is  adopted  by  some  of  the  best 
English  writers  ; l  and,  in  America,  Kent  stated  it  (long  before 
the  subject  had  obtained  its  present  development  in  England) 
as  the  modern  and  even  the  obvious  doctrine.  It  also  seems  to 
have  been  taken  for  granted  by  those  who  framed  the  modern 
statutes  defining  the  powers  of  incorporated  companies ;  which, 
if  the  opposite  view  be  correct,  are  redundant  in  permission  and 
defective  in  prohibition."  2 

§  151.  The  effect  of  the  doctrine  above  criticised  has  certainly 
been  counteracted  by  another  rule  of  construction,  which  appears 
to  be  peculiar  to  the  English  courts.  For  it  must  be  held  in 
England  that  when  the  legislature  charters  a  corporation  for  a 
particular  purpose,  and  with  special  powers  (and  corporations 
are  never  chartered  otherwise),  then  the  legislature  intends  to 
prohibit  the  company  so  formed  from  exercising  any  powers 
except  for  the  purposes  for  which  it  was  chartered.3 

1  Citing  Lindley  on  Partnerships,  Eastern  Counties  Ry.  Co.  v.  Hawkes, 
263  ;  Leake  on  Contracts,  258.  5  H.  L.  C.  348,  per  Lord  Cranworth; 

2  Pollock  on  Contracts,   89      See  National  Manure  Co.  v.  Donald,  28 
per  Bramwell,  L.  J.,  in  Atty.-Gen.  v.  L.  J.  Ex.  188,  per  Pollock,  C.  B. ; 
Great  Eastern  Ry.  Co.,  L.  R.  11  Ch.  Shrewsbury,  &c.  Ry.  Co.  v.  London, 
D.  501.  &c.  Ry.  Co.,  22  L.  J.  Ch.  682 ;  Atty.- 

8  Shrewsbury,  &c.  Ry.  Co.  v.  North-    Gen.  v.  Great  Northern,  &c.  Ry.  Co., 
western  Ry.  Co.,  6   H.  L.  C.  113 ;    1  Dr.  &  M.  154. 
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The  result  may  therefore  be  stated  as  follows:  In  England, 
a  corporation  has  authority  to  do  any  act  which  is  expressly 
or  impliedly  authorized  by  its  charter,  and  whatever  acts  are 
not  so  authorized  are  impliedly  prohibited  by  the  act  creating 
the  corporation.  In  America,  also,  a  corporation  has  authority 
to  do  any  act  which  is  expressly  or  impliedly  authorized  by  its 
charter ;  whatever  acts  are  not  so  authorized  are  prohibited  by 
the  common  law.1 

It  will  appear,  from  an  examination  of  the  authorities,  that 
charters  are  construed  in  the  same  spirit  in  England  and  in 
America,  and  that  substantially  the  same  implications  of  author- 
ity are  made  in  both  countries. 

§  152.  What  may  be  implied  in  construing  the  Charter  of  a 
Trading  Corporation  —  General  Rule.  —  A  trading  corporation 
is  in  many  respects  like  a  trading  copartnership.  It  is  an 
association  formed  for  the  purpose  of  carrying  on  a  particular 
business  or  trade,  for  the  pecuniary  profit  of  its  individual 
members. 

Charters  of  incorporation  frequently  prescribe  only  the  main 
objects  of  the  companies  formed  under  them.  Authority  to  use 
the  means  necessary  to  attain  these  objects  must,  therefore,  be 
supplied  by  implication. 

It  is  apparent  that  a  trading  corporation  cannot  carry  on  its 
business  successfully,  unless  it  be  able  to  act  substantially  in 
the  same  manner  as  an  individual  or  a  copartnership  engaged 
in  trade  would  act  under  similar  circumstances. 

1  In  Shrewsbury,  &c.  Ry.  Co.  v.  ture  meant  that  the  deed  should  not 
Northwestern  Ry.  Co.,  6  H.  L.  C.  be  made.'  I  think  this  is  the  more 
137,  138,  Lord  Cranworth,  L.  C.,  correct  way  of  enunciating  the  doc- 
quoting  the  words  of  Mr.  Baron  trine,  though  practically  it  makes  very 
Parke,  said :  "' Where  a  corporation  is  little  difference  whether  we  say  that 
created  by  act  of  Parliament  for  par-  the  railway  company  has  no  authority 
ticular  purposes  with  special  powers,  given  to  it  by  its  incorporation  to 
their  deed,  though  under  their  corpo-  enter  into  contracts  as  to  matters  not 
rate  seal,  does  not  bind  them,  if  it  connected  with  its  corporate  duties, 
appears  by  the  express  provisions  of  or  that  it  is  impliedly  prohibited  from 
the  statute  creating  the  corporation,  or  so  doing,  because  by  necessary  infer- 
by  necessary  or  reasonable  inference  ence  the  legislature  must  be  consid- 
from  its  enactment,  that  the  deed  is  ered  to  have  intended  that  no  such 
ultra  vires,  that  is,  that  the  legisla-  contracts  should  be  entered  into." 
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Hence  it  is  but  reasonable  to  suppose  that,  when  the  legisla- 
ture incorporates  a  company  for  the  purpose  of  carrying  on  a 
particular  business,  the  intention  is  that  the  company  shall 
carry  on  the  business  in  the  usual  manner,  and  that  it  shall  have 
authority  to  exercise  all  powers  necessary  for  this  purpose. 

Any  act  which  is  prohibited  by  the  charter  of  a  corporation, 
or  which  is  outside  of  the  purposes  for  which  the  company  was 
formed,  is  clearly  unauthorized ;  but  the  rule  is,  that  a  corpo- 
ration is  impliedly  authorized  to  act  like  an  individual  or  a 
copartnership  in  carrying  on  its  legitimate  business. 

In  Barry  v.  Merchants'  Exchange  Co.,1  Vice-Chancellor  Sand- 
ford  said:  "A  corporation,  in  order  to  attain  its  legitimate 
objects,  may  deal  precisely  as  an  individual  may  who  seeks  to 
accomplish  the  same  ends." 

Mr.  Justice  Campbell,  in  delivering  the  opinion  of  the  Su- 
preme Court  of  the  United  States,  said :  "  It  is  well  settled  that 
a  corporation,  without  special  authority,  may  dispose  of  land, 
goods,  and  chattels,  or  of  any  interest  in  the  same,  as  it  deems 
expedient,  and  in  the  course  of  their  legitimate  business  may 
make  a  bond,  mortgage,  note,  or  draft ;  and  also  may  make  com- 
positions with  creditors,  or  an  assignment  for  their  benefit,  with 
preferences,  except  when  restrained  by  law."  2 

The  same  doctrine  is  settled  law  in  England.  Erie,  J.,  said  : 
"  It  appears  to  me  that,  by  common  law,  the  creation  of  a  corpo- 
ration conferred  on  it  all  the  rights  and  liabilities  in  respect  of 
property,  contracts,  and  litigation,  which  existence  confers  on  a 
natural  subject,  modified  only  by  the  formalities  required  for 
expressing  the  will  of  a  numerous  body."  3  The  rule  was  stated 
by  Lord  Wensleydale,  as  follows :  "  There  can  be  no  doubt  that 
a  corporation  is  fully  capable  of  binding  itself  by  any  contract 
under  its  common  seal  in  England,  and  without  it  in  Scotland, 

1  1    Sandf.    Ch.    289.      See    also  Ohio  Life  Ins.  Co.  v.  Merchants'  Ins. 

Thompson  v.  Lambert,  44  Iowa,  239 ;  Co.,  11  Humph.  22. 
Old  Colony  R.   R.  Co.  v.  Evans,   6          2  Whitewater  Valley  Canal  Co.  v. 

Gray,    38 ;    Clark   v.  Farringtou,    11  Vallette,  21  How.  424. 
Wis.  333 ;  Blunt  v.  Walker,  id.  349 ;          8  Bostock    v.    North   Staffordshire 

Wilmarth  v.  Crawford,  10  Wend.  342  ;  Ry.  Co.,  4  El.  &  Bl.  819  ;  Ex  parte 

Union  Bank  v.  Jacobs,  6  Humph.  525  ;  Birmingham   Banking  Co.,   L.  R.  6 

Ch.  83. 
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except  when  the  statutes  by  which  it  is  created  or  regulated, 
expressly  or  by  necessary  implication  prohibit  such  contract 
between  the  parties.1 

Although  the  rule  governing  the  construction  of  charters  has 
frequently  been  expressed  by  the  American  judges  more  nar- 
rowly than  by  the  English  judges,  it  will  be  found  upon  an 
examination  of  the  actual  decisions,  that  charters  have  been 
construed  with  at  least  as  much  liberality  in  the  United  States 
as  in  England.2 

§  153.  Grants  of  Special  Franchises. — The  rule  of  construc- 
tion stated  in  the  preceding  section  has  no  application  to  a  grant 
of  special  privileges  in  derogation  of  common  right,  or  of  an 
exemption  from  the  operation  of  general  laws  governing  other 
persons.  It  should  always  be  presumed  that  the  legislature 
does  not  intend  to  confer  franchises  of  this  character,  unless 
a  contrary  intention  be  expressed  in  unambiguous  terms. 

In  Fertilizing  Co.  v.  Hyde  Park,3  Mr.  Justice  Swayne  said: 
"  The  rule  of  construction  in  this  class  of  cases  is  that  it  shall 
be  most  strongly  against  the  corporation.  Every  reasonable 
doubt  is  to  be  resolved  adversely.  Nothing  is  to  be  taken  as 
conceded  but  what  is  given  in  unmistakable  terms,  or  by  an 
implication  equally  clear.  The  affirmative  must  be  shown. 
Silence  is  negation,  and  doubt  is  fatal  to  the  claim.  This  doc- 
trine is  vital  to  the  public  welfare.  It  is  axiomatic  in  the  juris- 
prudence of  this  court." 

Accordingly,  it  has  been  held  that  a  law  or  charter  granting 

1  Scottish,  &c.  Ry.  Co.  ».  Stewart,  manner  as  articles  of  copartnership, 
3  Macq.  332,  415  ;  and  see  cases  supra,  with  regard  to  the  general  management 
§§  150,  151.  of    the    business    of   the    companies 

2  The  cases  cited  in  §§  156-188,  formed  under  them. 

infra,  show  that  corporations  have  8  97  U.  S.  659,  666.  See  also 
implied  authority  to  acquire  property  Charles  River  Bridge  Co  v.  Warren 
and  dispose  of  it,  to  make  contracts,  Bridge  Co.,  11  Pet.  420;  Rice  v.  Rail- 
defend  their  rights,  and  generally  to  road  Co.,  1  Black,  358 ;  New  York  & 
do  all  acts  which  unincorporated  com-  N.  H.  R.  R.  Co.  v.  Kip,  46  N.  Y.  546 ; 
panics  or  individuals  may  do,  in  at-  Bowling  Green  Co.  v.  Warren  County, 
taining  their  legitimate  purposes ;  the  10  Bush,  711 ;  Bradley  v.  New  York 
authorities  referred  to  in  §§  189-235  &  N.  H.  R.  R.  Co.,  21  Conn.  294 ;  Tal- 
show  that  charters  of  incorporation  are  madge  v.  American  Coal,  &c.  Co.,  3 
construed  substantially  in  the  same  Head,  337. 
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a  right  to  exercise  the  power  of  eminent  domain,1  or  to  create  a 
nuisance,2  or  to  hold  a  lottery,  or  to  do  any  other  act  not  lawful 
to  the  members  of  the  community  generally,  should  be  strictly 
construed.3  Every  presumption  will  be  made  against  the  exist- 
ence of  an  exemption  from  taxation,4  or  from  the  general  laws 
relating  to  usury ; 5  or  of  a  right  to  a  monopoly  or  special  privi- 
lege to  the  exclusion  of  others  or  at  the  public  expense.6 

§  154.  Presumptions  as  to  the  Validity  of  Corporate  Acts.  — 
It  has  been  stated  frequently,  both  in  England  and  in  America, 
that  an  act  performed  by  a  corporation  should  be  presumed  to 
have  been  performed  under  authority  of  its  charter  until  the 
contrary  shall  have  been  shown ;  that  an  act  is  prima  facie 
intra  vires,  and  that  the  burden  of  proving  that  it  is  extra 
vires  rests  upon  the  party  claiming  that  the  company  has  vio- 
lated its  charter.7  These  expressions  may  mean, — 


1  New  York  &  N.  H.  R.  R.  Co.  v. 
Kip,  46  N.  Y.  546 ;  Hannibal  Bridge 
Co.   v.   Schaubacker,    49    Mo.    555 ; 
East  St.  Louis  v.   St.  John,  47  111. 
463;   State  v.  Jersey  City,  1  Dutch. 
309;  Van  Winkle  v.  Camden,  &c.  R.  R. 
Co.,  2  Green  (14  N.  J.  L.),  162 ;  Ed- 
ward v.  Lawrenceburgh,  &c.  R.  R.  Co., 
7  Ind.  711;  Moorehead  v.  Miami  R.  R. 
Co.,  17  Ohio,  340 ;  Blakemore  v.  Canal 
Co.,  1  Mylne  &  K.  154;  Webb  v. 
Manchester,  &c.  Ry.  Co.,  4  Mylne  & 
C.  116. 

2  Fertilizing  Co.  ».  Hyde  Park,  97 
U.  S.  659  ;  Babcock  ».  New  Jersey 
Stock  Yards  Co.,  20  N.  J.  Eq.  296 ; 
Newark  Plank  R.   Co.   v.  Elmer,  1 
Stockt.   754;   Jersey   City  v.  Morris 
Canal  Co.,  1  Beasl.  547;  Alleghany  v. 
Ohio,  &c.  R.  R.  Co.,  26  Pa.  St.  355 ; 
Commonwealth  ».  Erie  &  N.  E.  R.  R. 
Co.,  27  Pa.  St.  339;  Wales  v.  Stetson, 
2  Mass.  146.    Compare  Justices,  &c.  v. 
Griffin,  &c.  Plank  Road  Co.,  9  Ga.  475, 
and  Atty.-Gen.  v.  Stevens,  Saxt.  (N.  J.) 
369. 

«  State  v.  Krebs,  64  N.  C.  604; 
Beatty  v.  Knowles,  4  Pet.  152 ;  Mayor 
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v.  Chorley  W.  W.  Co.,  2  De  G.  M.  & 
G.  852. 

4  The  Delaware  Tax  Cases,  18 
Wall.  206;  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  666,  and  cases  cited. 

6  Tyng  v.  Commercial  Warehouse 
Co.,  52  N.  Y.  308  ;  Johnson  v.  Grif- 
fin Banking  Co.,  55  Ga.  691.  See 
Reiser  v.  William  Tell  Ass.,  39  Pa.  St. 
137 ;  Houser  v.  Herrmann  Ass.,  41 
Pa.  St.  478 ;  and  compare  Franklin 
Ass.  v.  Marsh,  29  N.  J.  L.  225. 

6  Richmond  R.  R.  Co.  v.  Louisa 
R.   R.    Co.,   13   How.    71;    Charles 
River  Bridge  Co.  ».  Warren  Bridge 
Co.,  11  Pet.  420 ;  Providence  Bank  v. 
Billings,  4  Pet.  514  ;  Gaines  v.  Coates, 
51  Miss.  335  ;  De  Lancey  v.  Insurance 
Co.,  52  N.  H.  581;  Cayuga  Br.  Co.  v. 
Magee,  2  Paige,  116  ;  Mohawk  Bridge 
Co.  v.  TJtica,  &c.  R.  R.  Co.,  6  Paige, 
554 ;  McCartee  v.  Orphan  Asylum,  9 
Cow.   437 ;  Bowen  v.  Lease,  5  Hill, 
221 ;  Hooker  v.  New  Haven  Co.,  15 
Conn.  312 ;  Bennett's  Appeal,  65  Pa. 
St.  242  ;  Pratt  v.  Atlantic,  &c.  R.  R. 
Co.,  42  Me.  579;  Isham  v.  Bennington 
Iron  Co.,  19  Vt.  248. 

7  See  cases  in  the  following  notes. 


CHAP.  III.]      THE  CONSTRUCTION  OF  CHARTERS.  §  154 

Firstly.  That  it  is  a  rule  of  construction  that  charters  of  incor- 
poration should  be  construed  liberally  in  favor  of  the  grantees.1 

Secondly.  That  when  a  court  has  no  judicial  knowledge  of  the 
charter  of  a  corporation,  as  in  case  of  a  foreign  corporation  or  a 
corporation  chartered  by  private  law,  authority  should  be  pre- 
sumed, unless  the  contrary  be  shown  by  proof  of  the  company's 
charter.2 

Thirdly.  That  if  an  act  might  have  been  performed  by  a 
corporation  under  authority  of  its  charter,  under  ordinary  cir- 
cumstances, then  the  existence  of  such  circumstances  may  be 
presumed ;  and  a  party  claiming  that  the  act  was  not  authorized 
by  the  company's  charter  must  show  the  circumstances  which 
rendered  it  unauthorized.3 

The  first  of  these  rules  is  based  upon  the  fact, that  charters  are 
usually  expressed  in  very  general  terms,  and  do  not  expressly 
provide  for  all  the  details  necessary  in  order  to  carry  out  the 
main  objects  of  the  companies  formed  under  them. 

The  second  and  third  rules  are  in  accordance  with  the  maxim 
omnia  prcesumuntur  rite  esse  acta;  and,  so  far  as  the  validity 
of  corporate  acts  depends  upon  the  authority  of  the  agents  per- 
forming them,  these  rules  follow  from  the  doctrine,  that  if  an  act 
performed  by  an  agent  is  within  the  scope  of  the  powers  which 
the  agent  would  have  authority  to  exercise  under  ordinary  circum- 
stances, then  it  may  be  presumed  that  the  circumstances  under 
which  the  agent  would  have  had  authority  to  act  did  exist.4 

There  is  clearly  no  presumption  of  authority  in  a  corpora- 

1  Supra,  §  152.  Cow.  540 ;  Parian  v.  Triton  Ins.  Co., 

2  Charleston,     &c.    Turnpike    Co.    4  Deiiio,  392;    Dockery  v.  Miller,  9 
v.  Willey,  16  Ind.  34.  Humph.  731 ;  Mitchell  v.  Rome  R.  R. 

8  Express  Co.  v.  Railroad  Co.,  99  Co.,   17  Ga.  574 ;  Dana  ».  Bank  of 

U.  S.  199  ;  Yates  v.  Van  De  Bogert,  St.  Paul,  4  Minn.  385  ;  Morris,  &c. 

56  N.  Y.  526  ;  De  Groff  v.  American  R.  R.  Co.  v.  Sussex,  &c.  R.  R.  Co.,  20 

Linen  Co.,  21  N.  Y.  124 ;  Chatauqua  N.  J.  Eq.  542 ;  Blake  v.  Holley,  14 

Bank  v.  Risley,  19  N.  Y.  369 ;  Tar-  Ind.    383 ;    Middlesex,    &c.    Co.    v. 

mers'  L.  &  T.  Co.  v.  Perry,  3  Sandf.  Davis,  3  Met.  133.     See  Oxford  Iron 

Ch.  339  ;  Same  v.  Clowes,  3  Comst.  Co.  v.  Spradley,  46  Ala.  98,  and  cases 

470 ;  Same   v.  Curtis,  7  N.  Y.  466  ;  cited  under  Rules  VI.  and  XI.,  supra, 

N.  Y.  Fireman's  Ins.  Co.  v.  Sturges,  §§  62,  97. 
2  Cow.  664  ;  Safford  v.  Wyckoff,  4         *  See  supra,  §  62  et  seq. 
Hill,  442 ;  Ex  parte  Peru  Iron  Co.,  7 
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tion  to  do  an  act  which  would  be  unlawful  if  performed  by 
an  individual.1 

§  155.  Powers  incidental  to  all  Corporations. — A  corporation 
is  merely  an  association  of  individuals  formed  under  authority 
of  law  for  the  purpose  of  acting  in  a  particular  manner  and  of 
exercising  certain  franchises.  Those  purposes  and  franchises 
which  are  essential  in  order  to  bring  an  association  within  the 
definition  of  the  word  corporation  may,  therefore,  be  said  to  be 
incidental  to  all  corporations. 

In  Liverpool  Insurance  Co.  v.  Massachusetts2  the  Supreme 
Court  of  the  United  States  held  that  a  joint-stock  association 
formed  in  England  was  a  corporation  within  the  meaning  of 
laws  in  force  in  the  United  States,  by  reason  of  the  following 
attributes :  — 

1.  It  had  a  distinctive  and  artificial  name,  by  which  it  could 
make  contracts. 

2.  It  could  sue  and  be  sued  in  one  name,  and  be  bound  by 
the  judgment  rendered  in  such  suit. 

3.  The  shares  of  its   members  were   transferable,   so   as  to 
secure  a  perpetual  succession  of  membership. 

4.  It  could  sue  its  individual  shareholders,  and  be  sued  by 
them,  as  a  distinct  entity. 

According  to  Blackstone3  the  following  five  powers  are  in- 
separably incident  to  every  corporation  aggregate:  — 

1.  To  have  perpetual  succession, 

2.  To  sue  or  be  sued,  implead  or  be  impleaded,  grant  or 
receive,  by  its  corporate  name,  and  do  all  other  acts  as  natural 
persons  may. 

3.  To  purchase  lands,  and  hold  them,  for  the  benefit  of  them- 
selves and  their  successors. 

4.  To  have  a  common  seal. 

5.  To  make  by-laws  or  private  statutes  for  the  better  govern- 
ment of  the  corporation. 

§  156.  The  Implied  Right  of  acquiring  Property.  —  A  corpora- 
tion has  implied  authority,  in  the  absence  of  a  provision  to  the 

1  Supra,  §  153.  1  Kyd  on  Corporations,  69.     Compare 

2  10  Wall.  566,  supra,  §  9.  supra,  §§  1-3. 
«  1  Bl.  Com.  475,  476.    See  also 
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contrary,  to  acquire  and  hold  any  property,  whether  real  or  per- 
sonal, which  may  be  required  in  carrying  on  the  business  for 
which  the  company  was  chartered.  This  implied  authority 
extends  not  merely  to  the  acquisition  of  such  property  as  is 
absolutely  necessary  in  carrying  on  the  company's  business; 
a  corporation  may  acquire  and  hold  whatever  property  is 
reasonably  useful  and  convenient  in  attaining  its  legitimate 
ends.1 

The  implied  right  of  a  corporation  to  acquire  and  hold  prop- 
erty is  merely  incidental  to  the  special  business  or  enterprise  for 
which  the  company  was  formed.  A  corporation  has  no  right  to 
purchase  land  or  any  other  property  for  any  purpose  which  is 
outside  of  the  business  indicated  by  its  charter.2  It  is  to  be 
observed,  however,  that  a  purchase  of  property  which  would 
be  wholly  unauthorized  under  ordinary  circumstances  may  be- 
come proper  upon  the  happening  of  peculiar  events,  the  rule 
being  that  a  corporation  may  do  all  such  acts  in  the  management 
of  its  business  as  an  individual  would  ordinarily  do  under  similar 
circumstances.3 

§  157.  Statutory  Provisions  limiting  the  Right.  —  The  implied 
right  of  corporations  to  acquire  and  hold  property  for  authorized 
purposes  has,  in  many  cases,  been  restrained  within  definite 
limits,  either  by  general  statutes  or  by  the  acts  under  which  the 
companies  were  formed.4 

Thus,  the  English  statutes  of  mortmain  were  enacted  at  an 
early  day  to  prevent  the  accumulation  of  real  estate  in  eccle- 
siastical corporations;  and  afterwards  their  operation  was  ex- 

1  1  Bl.  Com.  475,  478 ;  2  Kent's    541 ;    Bank   of  Michigan    v.    Niles, 
Com.    227;  Blanchard's,    &c.    Co.    v.    Walker  (Mich.),  99. 

Warner,  1  Blatchf.  C.  Ct.  258  ;  Page  It  is  clear  that  a  corporation  has 

v.  Heineberg,  40  Vt.  81 ;  Old  Colony  no  more  right  to  purchase  an  equitable 

R.  R.  Co.  v.  Evans,  6  Gray,  38  ;  Spear  estate  in  land  for  an  unauthorized  pur- 

v.   Crawford,  14  Wend.  23;  Thomp-  pose,  than  to  purchase  a  legal  estate 

sou  v.  Walters,  25  Mich.  222,  227;  under  similar  circumstances.    Coleman 

Moss  w.  Arerell,  10  N.  Y.  449.  v.  San  Rafael,  &c.  Co.,  49  Cal.  517. 

2  Rensselaer  R.  R.  Co.  ».  Davis,  *  Infra,  §§  190-195. 

43  N.  Y.  137 ;  Pacific  R,  R.  Co.  v.  *  Concerning  the  legal  effect  of 
Seeley,  45  Mo.  212;  Occum  Co.  v.  thess  prohibitions,  see  supra,  §  47,  and 
Sprague  Mfg.  Co.,  34  Conn.  529,  infra,  §§  161,  162. 
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tended  to  lay  corporations  also.1     However,  these  statutes  seem 
not  to  be  of  force  in  the  United  States.2 

§  158.  Limitations  prescribed  by  Charter.  —  A  provision  in 
the  charter  of  a  corporation  limiting  its  implied  right  to  acquire 
property  should  be  construed  liberally  both  with  regard  to  its 
scope  and  its  legal  effect  in  order  to  further  the  general  object 
for  which  the  charter  was  granted.3 

Thus,  if  the  right  of  a  corporation  to  purchase  lands  is  ex- 
pressly limited  to  a  certain  amount  in  value,  and  the  value  of 
lands  purchased  by  the  company  within  its  lawful  powers  is 
afterwards  increased  by  good  husbandry  or  otherwise  so  as  to 
exceed  the  prescribed  amount,  the  title  of  the  corporation  will 
not  be  affected  thereby.4  A  prohibition  from  habitually  dealing 
in  a  particular  kind  of  property  does  not  render  a  single  purchase 
unauthorized.5 

§  159.  The  nominal  amount  of  the  capital  stock  of  a  corpora- 
tion, as  fixed  by  its  charter,  does  not  per  se  limit  the  amount  of 
property  which  it  may  acquire  and  hold.  Thus  it  has  been  held 
that  a  corporation  whose  capital  was  fixed  at  one  million  dollars 
might  expend  two  millions  in  the  site  and  erection  of  buildings, 
and  if  necessary  incur  debts  for  expenses  incurred  after  its  capi- 
tal had  been  exhausted.6 

A  corporation,  chartered  to  exist  for  a  limited  period  of 
time  only,  may  nevertheless  acquire  title  in  fee  to  lands 

1  See  1  Bl.  Com.  479 ;  2  Bl.  Com.  corporations,  whether  foreign  or  do- 
268-273.  mestic.     Runyau  v.  Coster's   Lessee, 

2  2  Kent's  Com.  282 ;  Lathrop  v.  14  Pet.  122 ;  Leazure  v.  Hillejas,  7 
Commercial  Bank  of  Scioto,  8  Dana  S.  &  R.  313,  320 ;  Miller  v.  Porter, 
(Ky.),  121 ;  Perin  v.  Carey,  24  How.  53  Pa.  St.  292. 

465  ;  Page  v.  Heineberg,  40  Vt.  81;  8  Supra,  §§  46,  47. 

Downing  v.  Marshall,  23  N.  Y.  392  :  4  2  Inst.  722  ;  Bogardus  v.  Trinity 

Odell   v.  Odell,    10   Allen,    1 ;    .First  Church,  4  Sandf.  Ch.  634 ;  Humbert 

Parish   v.   Cole,   3   Pick.    239.     The  v.    Trinity  Church,    24  Wend.   587, 

statutes  of  mortmain  have  been  held  639;  Harvard    College  v.   Aldermen 

to  be  in  force  in  Pennsylvania  so  far  as  of  Boston,  104  Mass.  470. 

they  prohibit  the  dedication  of  lands  8  Infra,  §  179.                • 

to  superstitious  uses  without  statutory  6  Barry  v.  Merchants'  Exch.  Co.,  1 

license.   Methodist  Church  v.  Reming-  Sandf.  Ch.  280  ;  State  v.  Morristown 

ton,  1  Watts,   218.     But  they  have  Co.,  23  N.  J.  L.  195 ;  and  see  infra, 

been  held  not  to  be  applicable  to  other  §  348. 
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required  for  legitimate  purposes.1  But  it  has  been  held  that 
"  a  grant  to  a  corporation  aggregate,  limited  as  to  the  duration 
of  its  existence,  without  words  of  perpetuity  being  annexed  to 
the  grant,  would  only  create  an  estate  for  the  life  of  the  cor- 
poration." 2 

§  160.  Devises  to  Corporations  —  The  Statute  of  Wills.  —  At 
common  law,  corporations  as  well  as  individuals  could  take 
personal  property  by  bequest.  But  a  devise  of  real  estate  was 
not  allowed  by  the  feudal  law,  and  could  not  be  made  in  Eng- 
land, except  by  way  of  use,  until  the  Statutes  of  Wills  were 
passed.3  These  statutes  expressly  excepted  corporations  from 
their  operation,  and  a  devise  to  a  corporation  directly  remained 
impossible  by  operation  of  the  common  law. 

It  had  been  the  custom,  for  some  time  before  the  Statutes  of 
Wills  had  been  passed,  to  avoid  the  rule  of  the  feudal  law 
against  devises  of  lands,  by  application  of  the  doctrine  of  uses ; 
it  being  held  that,  while  the  land  was  not  devisable,  the  use  was 
not  within  the  rule.4 

The  exception  contained  in  the  Statute  of  Wills  with  refer- 
ence to  devises  to  corporations  does  not  specifically  preclude  a 
devise  of  a  use  or  beneficial  estate  to  a  corporation,  but  refers 
merely  to  devises  of  lands,  manors,  &c.  It  therefore  became  a 
question  whether,  since  the  passage  of  the  Statute  of  Wills,  a 
corporation  may  take  by  devise  such  uses  or  trusts  in  lands,  as 
are  not  executed  by  the  operation  of  the  Statute  of  Uses.  In 
McCartee  v.  Orphan  Asylum,6  Chancellor  Jones  delivered  an 
elaborate  judgment,  holding  that  a  devise  of  a  trust  to  a  corpo- 
ration was  valid  notwithstanding  the  Statute  of  Wills  ;  and  this 
construction  of  the  statute 'seems  to  be  clearly  correct.  It  is  to 
be  observed,  however,  that  a  new  Statute  of  Wills  has  been  passed 
in  New  York  since  the  rendering  of  the  decision  last  referred  to. 
This  statute  provides  that  "  no  devise  to  a  corporation  shall  be 


1  Nicoll  v.  New  York   &  N.  H.         8  32   Hen.  VIII.  c.  1;    34  Hen. 
R.  R.  Co.,  12  N.  Y.  121 ;  Rives  r.  VEIL  c.  5.     See  2  Bl.  Com.  372. 
Dudley,  3  Jones,  Eq.  126 ;  People  v.         4  2  Bl.  Com.  375. 

Mauran,  5  Denio,  389.  6  9  Cowen,  437.     Compare  Dow- 

2  Turnpike  Co.  ».  Illinois,  96  U.  S.  ning  ».  Marshall,  23  N.  Y.  366,  384- 
63,  68.  386. 
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valid,  unless  such  corporation  be  expressly  authorized  by  its 
charter  or  by  statute  to  take  by  devise  ;  "  and  it  has  been  held 
that  devises  of  all  kinds,  whether  directly  or  by  way  of  use,  are 
equally  within  the  prohibition.1 

Devises  to  corporations  for  charitable  uses  have  been  held 
valid  by  operation  of  the  Statute  of  Charities'.2 

§  161.  Construction  of  Statutes  regulating  Devises  to  Corpora- 
tions. —  The  right  of  corporations  to  take  property  by  devise  is 
regulated  by  statute  in  many  of  the  States. 

A  distinction  is  to  be  noted  between  the  legal  effect  of  laws 
enacted  for  the  purpose  of  regulating  corporations  in  respect  of 
their  power  to  acquire  property  by  devise  or  otherwise,  and 
of  laws  whose  object  is  to  restrict  the  testamentary  capacity  of 
testators.  Laws  of  the  former  character  are  intended  to  form  a 
part  of  the  charter  or  constitution  of  every  corporation  organ- 
ized under  the  laws  of  the  State,  and  as  such  will  be  recognized 
by  comity  in  foreign  States  ;  but  a  law  intended  to  restrict  the 
testamentary  capacity  of  testators  can  have  no  force  outside  of 
the  State  by  which  it  was  passed.3  Accordingly  it  has  been  held 
that  a  devise  made  in  New  York  to  a  foreign  corporation  is 
void  by  operation  of  the  Statute  of  Wills  of  New  York,  although 
the  corporation  had  authority  by  its  charter  to  receive  the 
devise.4  But  a  New  York  corporation  can  take  by  devise  in 
Connecticut,  although  the  devise  would  be  prohibited  if  made  in 
New  York ;  and  the  reason  of  this  is,  that  the  corporation  carries 
with  it  its  charter,  but  not  the  law  of  devises  of  New  York.6 

1  Downing  v  Marshall.  23  N.  Y.    530,  94  U.  S.  315 ;  Boyce  v.  City  of 
366.     See  also  State  v.  Wiltbank,  2    St.  Lrtuis,  29  Barb.  650. 

Barring.  (Del.)  18,  and  cases  in  §  §  161,         5  White  v.  Howard,  38  Conn.  342  ; 

162.  Thompson  v.  Swoope,  24  Pa.  St.-474; 

2  2  Bl.   Com.  376;  Bennett  Col-  American  Bible  Soc.  ».  Marshall,  15 
lege  v.  Bishop  of  London,  2  Wm.  Bl.  Ohio,  537.     Compare  Kerr  v.  Dough- 
11S2  ;  Atty.-Gen.  v.  Mayor,  7  Taunt,  erty,  79  N.  Y.  328.    See  contra,  semble, 
546  ;  Rolfs  Case,  Moore,  888  ;  Atty.-  Starkweather  v.  American  Bible  Soc., 
Gen.  ».  Bowyer,  3  Vesey,  727 ;  Atty..  72   111.    54,    and    compare    Christian 
Gen.  v.  Skinner,  2  R.USS.  407 ;  McCar-  Union  v.  Yonnt,  101  U.  S.  352.    Laws 
tee  v.  Orphan  Asylum,  9  Cowen,  437.  whose  object   is  to  prevent  testators 

8  See  infra,  §§  506,  507.  from   disinheriting  their  heirs  by  de- 

4  White  v.  Howard,  46  N.  Y.  144,  vising  their  property  to  religious  insti- 
165  ;  United  States  v.  Fox,  52  N.  Y.  tutions  are  of  this  class. 
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A  provision  in  a  charter  or  general  law  regulating  the  right  of 
a  corporation  to  receive  property  by  devise  or  otherwise,  will  be 
enforced  everywhere.1 

§  162.  A  devise  made  in  violation  of  a  general  law  whose 
object  was  to  regulate  the  testamentary  capacity  of  testators, 
is  illegal  and  void.2  And  therefore,  if  a  law  provide  that  all 
devises  of  lands  to  religious  corporations  shall  be  void,  a  devise 
of  land  to  be  converted  into  personalty  and  then  to  be  paid  over 
will  be  void  also.3  But,  on  the  other  hand,  a  provision  in  the 
law  or  charter  governing  a  corporation,  prohibiting  the  com- 
pany from  acquiring  real  estate  by  devise,  does  not  render  a 
devise  of  lands,  to  be  converted  into  personalty  and  then  paid 
over,  void ;  for  the  capacity  of  the  corporation  to  take  the 
property  at  the  time  it  shall  vest  must  be  considered.4  And  it 
would  seem  equitable,  that,  if  a  devise  of  real  estate  to  a  corpo- 
ration would  be  invalid  on  account  of  a  simple  absence  of 
authority  on  the  part  of  the  corporation  to  receive  it,  the  land 
should  be  converted  into  personalty  in  order  to  carry  out  the 
intention  of  the  testator.5 

It  has  been  held  that  a  devise  made  to  a  corporation  in  viola- 
tion of  the  prohibitory  act  of  New  York  cannot  be  made  valid 
by  a  subsequent  act  of  the  legislature ;  for  this  would  be  dis- 
inheriting the  heir.6  But  a  devise  made  in  Massachusetts  to  a 
New  York  corporation,  which  by  the  law  of  New  York  could 
not  receive  the  devise,  was  sustained  for  the  reason  that  the 
devise  was  not  prohibited  by  the  laws  of  Massachusetts,  and, 
being  a  charity,  could  be  held  in  abeyance  until  the  legislature 
of  New  York  had  passed  an  act  enabling  the  corporation  to 
take." 


1  Chamberlain  v.  Chamberlain,  43  Rich.  Eq.  156  ;  Baker  v.  Clarke  Insti- 
N.  Y.  424 ;  Starkweather  v.  American  tution,  110  Mass.  88. 

Bible  Soc.,  72  111.  50.     Compare  Hoyt         6  Contra,  Starkweather  v.  American 

v.  Thompson,  19  N.  Y.  207  ;  Farmers'  Bible  Soc.,  72  111.  50 
L.  &  T.  Co.  v.  Harmony  Fire  Ins.  Co.,         6  White  v.  Howard,  46  N.  Y.  144, 

51  Barb.  33.  165. 

2  White  w.  Howard,  46  N.  Y.  144.         7  Fellows  v.  Miner,  119  Mass.  541. 
8  State   v.   Wilt  bank,    2    H.lrring.  Compare  Baker  v.  Clarke  Institution, 

18.  110  Mass.  88;  Quid  v.  Washington 

4  American  Bible  Soc.  ».  Noble,  11  Hospital,  95  U.  S.  313. 
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.§  163.  When  a  Corporation  has  implied  Authority  to  hold 
Property  in  Trust  —  It  was  formerly  considered  that  no  corpora- 
tion could  hold  property  subject  to  a  use  or  trust  in  favor  of 
another ;  but  this  view  is  now  wholly  obsolete.1 

Whether  a  corporation  may  undertake  the  performance  of  a 
trust  in  a  particular  case  depends  both  upon  the  provisions  of 
the  company's  charter,  and  upon  the  circumstances  of  the  case. 
It  is  not  necessary  that  the  authority  to  assume  a  trust  be  con- 
ferred by  express  words,  but  it  may  be  implied  whenever  the 
trust  is  in  furtherance  of  the  general  objects  of  the  corpo- 
ration.2 Thus,  a  banking  corporation  having  authority  to  hold 
land  as  mortgagee  may  undoubtedly  take  the  title  as  trustee 
with  power  of  sale  on  non-payment  of  the  debt.  And  it  has 
been  held  that  "  wherever  property  is  devised  or  granted  to  a 
corporation,  partly  for  its  own  use  and  partly  for  the  use  of 
others,  the  power  of  the  corporation  to  take  and  hold  the  prop- 
erty for  its  own  use  carries  with  it,  as  a  necessary  incident, 
the  power  to  execute  that  part  of  the  trust  which  relates  to 
others."  3 

§  164.  The  Implied  Right  of  transferring  Property. — A  cor- 
poration has  implied  authority  to  dispose  of  any  or  all  of  its 
property,  whenever  this  is  deemed  expedient  in  carrying  out 
the  purposes  for  which  the  company  was  chartered.  Unless 
expressly  restrained  by  law,  a  corporation  may  deal  with  its 
property  in  the  same  manner  as  an  individual,  in  prosecuting  its 
legitimate  business.4  But  this  right  of  a  corporation  to  dispose 

1  In  Vidal  v.   Girard's    Exrs.,   2  hold  it  upon  trust  in  the  same  manner 

How.   187,  Mr.   Justice   Story  said:  and  to   the  same  extent  as  a  private 

"  Although  it  was  in  early  times  held  individual  may  do." 

that  a  corporation  could  not  take  and  2  Compare  Vidal  v.  Girard's  Exrs., 

hold  real  and  personal  estate  in  trust,  189 ;    Chapin  v.  School  District,  35 

upon  the  ground  that  there  was  a  de-  N.   H.   445 ;    Trustees   v.   King,  12 

feet  of  one  of  the  requisites  to  create  a  Mass.  546  ;  Robertson  v.  Bullions,  11 

good  trustee,  namely,  the  want  of  con-  N.  Y.  243. 

fidence  in  the  person,  yet  that  doctrine  8  Per  Walworth,  Chancellor,  in  the 

has  long  since  been  exploded  as  un-  Matter  of  Howe,  1  Paige,  214. 

sound  and  too  artificial ;  and  it  is  now  4  White  Water  Canal  Co.  v.  Val- 

held  that  where  a  corporation  has  a  lette,  21  How.   424;    Barry  v.  Mer- 

legal  capacity  to  take  real  and   per-  chants'  Exch.  Co.,  1  Sandf.  Ch.  280 ; 

sonal  estate,  there   it  may  take  and  Dupee  v.  Boston  Water  Power  Co., 
162 


CHAP.  III.]      THE  CONSTRUCTION  OF  CHARTERS.  §  166 

of  property  held  by  it  can  be  implied  only  provided  it  would  not 
conflict  with  any  express  provision  of  the  company's  charter,  or 
with  the  rights  of  other  persons  or  of  the  public.  Thus,  a  cor- 
poration having  public  duties  to  perform  cannot  alienate  any 
property  which  is  required  in  order  to  enable  the  company  to 
perform  these  duties  in  a  proper  manner.1  And  a  corporation 
cannot  transfer  property  held  by  it  in  trust,  if  this  would  be 
a  violation  of  the  rights  of  the  beneficiaries. 

§  165.  The  Implied  Right  of  entering  into  Contracts.  —  A  cor- 
poration has  implied  authority  to  act  in  the  same  manner  as  a 
copartnership,  in  carrying  on  its  legitimate  business ;  and,  there- 
fore, it  may  enter  into  any  contract  which  is  reasonably  adapted 
to  further  the  enterprise  for  which  it  was  chartered,  unless  it  be 
restrained  by  the  charter  or  by  a  general  law.2  , 

§  166.  How  a  Corporation  may  enter  into  Contracts. —  Cor- 
porations almost  universally  enter  into  contracts  through  their 
duly  accredited  agents ;  indeed,  it  would  be  practically  impos- 
sible, in  most  cases,  for  the  whole  body  of  corporators  to  act 
directly. 

It  has  always  been  held  that  a  corporation  may  give  its  assent 
to  a  contract  by  vote  of  its  shareholders  or  members,  at  a  meet- 
ing duly  convened.3  In  such  case  the  majority  speak  as  agent 
for  the  whole  association  ;  and  the  powers  of  the  majority  are 
derived  directly  from  the  unanimous  agreement  of  the  corpora- 

114  Mass.  37;  Burton's  Appeal,  57  Thompsons.  Lambert,  44  Iowa,  239; 
Pa.  St.  213;  Miners'  Ditch  Co.  v.  Old  Colony  R.  R.  Co.  v.  Evans,  6 
Zellerbach,  37  Cal.  543 ;  Reynolds  v.  Gray,  38,  39 ;  Scottish,  &c.  Co.  v. 
Commissioners,  5  Ohio,  204 ;  Town  Stewart,  3  Macq.  415 ;  and  see  cases 
Council  v.  Elliot,  5  Ohio  St.  113;  supra,  §  152,  and  infra,  §§  189  et  seq. 
Buell  v.  Buckingham,  16  Iowa,  284 ;  8  Maxwell  v.  Dullidge  Hospital,  1 
Binney's  Case,  2  Eland's  Ch.  142  ;  Fonbl.  Eq.  296,  note  o ;  Bank  of  U.  S. 
Aurora,  &c.  Agr.  Soc.  v.  Paddock,  80  v.  Dandridge,  12  Wheat.  68  ;  Fleck- 
Ill.  263 ;  Re  Patent  File  Co.,  L.  R.  6  ner  v.  Bank  of  U.  S.,  8  Wheat.  338 ; 
Ch.  83  ;  and  see  infra,  \  174.  Union  Bank  v.  Ridgeley,  1  H.  &  G. 
At  common  law  a  corporation  may  425.  It  has  often  been  decided  that 
make  an  assignment  for  the  benefit  of  a  corporation  may  ratify  an  unauthor- 
its  creditors.  Infra,  \\  578,  580,  582.  ized  act,  performed  on  its  behalf,  by 

1  Infra,  \  490.  mere  acquiescence   or  by  the  unani- 

2  White  Water  Valley  C.    Co.  v.  mous  agreement  of  its  shareholders. 
Vallette,  21  How.  424;  Barry  v.  Mer-  See  supra,  §§  77-84.     Crook  v.  Cor- 
chants'  Exch.  Co.,  1  Sandf.  Ch.  289;  poration  of  Seaford,  L.  R.  6  Ch.  551. 
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tors.1  As  a  rule,  however,  corporations  contract  through  a  board 
of  directors  or  inferior  agents,  whose  powers  are  fixed  by  the 
provisions  of  the  charter,  by  the  terms  of  their  appointment,  or 
by  custom.2 

§  167.  The  Use  of  a  Seal  is  unnecessary.  —  In  former  times 
it  was  held  that  a  corporation  could  not  express  its  will,  or  enter 
into  a  contract,  except  through  an  instrument  under  seal,  exe- 
cuted by  a  duly  constituted  agent.  This  doctrine  certainly  had 
no  principle  based  upon  reason  to  support  it ;  on  the  contrary,  it 
seems  to  have  been  a  result  of  the  ignorance  of  the  art  of  writ- 
ing during  the  dark  ages.  It  was  never  rigorously  applied  in 
all  cases  (which  shows  that  it  did  not  result  from  the  nature  of 
a  corporation) ;  and  in  modern  times  the  ancient  rule  has  been 
wholly  discarded.3  It  is  now  a  rule  well  settled  throughout  the 
United  States,  that  a  corporation  may  make  a  contract  without 
the  use  of  a  seal,  in  all  cases  in  which  this  may  be  •  done  by  an 
individual ; 4  and  it  is  equally  well  settled  that  an  agent  of  a 
corporation  may  be  appointed  without  the  use  of  a  seal,  what- 
ever may  be  the  purpose  of  the  agency.5 


1  Supra,  §§  33-35. 

2  Supra,  §  30  ;  infra,  §§  236-254. 

8  See  Angell  &  Ames  on  Corpora- 
tions, §§  215-219,  223,  where  the  his- 
tory of  seals  and  their  necessity  is 
very  fully  discussed.  See  also  Baptist 
Church  v.  Mulford,  3  Halst.  (L.)  183. 

4  Bank  of  Columbia  v.  Patterson, 
7  Cranch,  299 ;  Fleckuer  v.  Bank  of 
U.  S.,  8  Wheat.  338 ;  Bank  of  U.  S. 
v.  Dandridge,  12  Wheat.  64 ;  Baptist 
Church  v.  Mulford,  3  Halst.  (L.)  185, 
and  cases  cited  ;  McCullough  v.  Talla- 
dega  Ins.  Co.,  46  Ala.  376  ;  Christian 
Church  v.  Johnson,  53  Ind.  273  ;  Shef- 
field Township  v.  Andress,  56  Ind. 
157 ;  Merrick  v.  Burlington  R.  R. 
Co.,  11  Iowa,  75  ;  Town  of  New  Ath- 
ens v.  Thomas,  82  111.  259 ;  Buckley 
v.  Briggs,  30  Mo.  452.  Numerous 
cases  in  which  this  rule  was  assumed 
to  be  the  law  may  be  found  in  the  re- 
ports of  every  State  of  the  Union. 
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It  is  still  held  that  the  answer  of  a 
corporation  to  a  bill  in  chancery  must 
be  under  seal.  1  Dauiell's  Ch.  Pr.  146 ; 
Bronson  v.  La  Crosse  R.  R.  Co.,  2 
Wall.  302  ;  French  v.  First  Nat.  Bank, 
11  N.  B.  R.  189  ;  Ranson  v.  Stoning- 
ton  Bank,  2  Beasl.  212.  But  an  at- 
torney does  not  need  a  power  under 
seal  in  order  to  consent  to  a  reference 
on  behalf  of  the  corporation.  Paret  v. 
City  of  Bayoune,  39  N.  J.  L.  559. 
Compare  Cape  Sable  Co.'s  Case,  3 
Bland,  606. 

6  Fleckner  v.  Bank  of  U.  S.,  8 
Wheat.  357  ;  Osborn  v.  Bank  of  U.  S., 
9  Wheat.  738 ;  Bank  of  U.  S.  v.  Dan- 
dridge,  12  Wheat.  70 ;  Western  Bank 
v.  Gilstrap,  45  Mo.  419  ;  Randall  v. 
Van  Vechten,  19  Johns.  60 ;  Perkins 
v.  Washington  Ins.  Co.,  4  Cow  645  ; 
Mumford  v.  Hawkins,  5  Demo,  355  ; 
Buncombe  Turnp.  Co.  v.  McCarson, 
1  Dev.  &  B.  306;  Lathrop  v.  Com- 
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The  English  courts  have  held  more  firmly  to  the  time-honored 
doctrine ; l  but  even  in  England  it  is  settled  law  that  a  private 
corporation  established  for  purposes  of  trade  or  traffic  has  im- 
plied authority  to  make  any  contract  in  the  direct  course  of  the 
business  which  it  was  chartered  to  carry  on,  without  the  use  of 
the  corporate  seal,  in  the  same  manner  as  an  individual.2 

If  the  charter  of  a  corporation  provides  expressly  that  con- 
tracts entered  into  by  the  company  shall  be  sealed  with  the  cor- 
porate seal,  it  is  clear  that  authority  to  enter  into  contracts 
without  the  use  of  a  seal  cannot  be  presumed,  under  ordinary 
circumstances ;  3  and  the  legal  validity  of  a  contract  entered  into 
under  these  circumstances,  without  the  application  of  a  seal, 
will  be  governed  by  the  rules  which  determine  the  liability  of 
corporations  for  acts  performed  by  their  agents  in  disregard  of 
formalities  prescribed  by  law. 

§  168.  The  Validity  of  Sealing. — The  seal  of  a  corporation 
has  no  peculiar  virtue.  It  must  necessarily  be  affixed  by  an 
agent  acting  on  behalf  of  the  company;  and,  if  used  by  an 


mercial  Bank,  8  Dana,  114;  Garrison 
v.  Combs,  7  J.  J.  March.  85 ;  Everett 
v.  United  States,  6  Port.  166 ;  Bates 
v.  Bank  of  Alabama,  2  Ala.  N.  s.  461 ; 
St.  Andrew's  Bay  Co.  v.  Mitchell,  4 
Fla.  192  ;  Savings  Bank  v.  Davis,  8 
Conn.  191;  Stamford  Bank  v.  Bene- 
dict, 15  Conn.  445  ;  Dispatch  Line  v. 
Bellamy,  12  N.  H.  205  ;  Goodwin  v. 
Union  Screw  Co.,  34  N.  H.  378; 
Badger  v.  Bank  of  Cumberland,  26 
Me.  428;  Trundy  v.  Farrar,  32  Me. 
225  ;  Thayer  v.  Middlesex  Ins.  Co., 
10  Pick.  326;  Sherman  v.  Pitch,  98 
Mass.  59 ;  Narragansett  Bank  v.  At- 
lantic Silk  Co.,  3  Mete.  282 ;  Wolf  ». 
Goddard,  9  Watts,  544;  Northern 
Central  R.  R.  Co.  v.  Bastian,  15  Md. 
494 ;  Covington  v.  Covington  Bridge 
Co.,  10  Bush,  69  ;  Smiley  v.  Mayor  of 
Chattanooga,  6  Heisk.  604;  and  see 
eases  in  note  2,  §  168. 

1  Mayor  of  Ludlow  v.  Charlton,  6 
M.  &  W.  815 ;  Mayor  of  Kiddermin- 
ster v.  Hard  wick,  L.  R.  9  Exch.  24 ; 


Arnold  v.  Mayor  of  Poole,  4  M.  &  G. 
860 ;  Diggle  v.  London,  &c.  Ry.  Co., 

5  Exch.  442 ;    Paine  v.  Guardian  of 
Strand  Union,  8  Q.  B.  326 ;  Homer- 
sham  v.  Wolverhampton  Water  Works, 

6  Exch.   137 ;    Dyte  v.  St.   Pancras 
Board  of  Guardians,   27  L.  T.  N.    s. 
342 ;  Austin  v.  Guardians  of  Bethual 
Green,  L.  R.  9  C.  P.  91. 

2  Henderson  v.  Australian  Mail 
Nav.  Co.,  5  El.  &  Bl.  409 ;  Australian 
Mail  Nav.  Co.  v.  Marzetti,  11  Exch. 
228  ;  Renter  t>.  Electric  Telegraph  Co., 
6  El.  &  Bl.  341 ;  South  of  Ireland 
Colliery  Co.  v.  Waddle,  L.  R.  3  C.  P. 
463,  L.  R.  4  C.  P.  617;  Brown  v. 
Town  of  Belleville,  30  U.  C.  (Q.  B.)  373. 
Compare,  however,  Diggle  v.  London, 
&c.  Ry.  Co.,  5  Exch.  442 ;  London 
Dock  Co.  v.  Sinnott,  8  El.  &  Bl. 
347. 

8  Frend  v.  Dennett,  27  L.  J.  (C.  P.) 
314;  Crarnpton  v.  Varna  Ry.  Co., 
L.  R.  7  Ch.  562. 
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agent  without  authority,  the  sealing  will  not  bind  the  company. 
"The  mere  fact  that  a  deed  has  the  corporate  seal  attached  does 
not  make  it  the  act  of  the  corporation,  unless  the  seal  was  placed 
to  it  by  some  one  duly  authorized." ]  But  the  common-law 
rule  that  an  agent  must  have  a  power  of  attorney  under  seal 
in  order  to  bind  his  principal  by  a  contract  under  seal,  cannot 
in  the  nature  of  things  be  applied  to  the  agents  of  a  corporation  ; 
for  they  must  ultimately  derive  their  authority  from  the  vote  of 
the  corporators  or  board  of  directors.2 

§  169.  A  corporation,  like  an  individual,  may  adopt  any  seal 
which  is  convenient  for  the  occasion ; 3  but  the  seal  must  be 
affixed  as  the  seal  of  the  corporation.4 

If  a  contract  purpoiting  to  be  sealed  with  the  seal  of  a  cor- 
poration is  offered  in  evidence,  and  it  is  proven  to  have  been 
signed  and  executed  by  the  proper  agents,  the  presumption  is  that 
the  seal  was  also  regularly  affixed  by  the  proper  authority  ;  and  a 
contract  under  seal,  executed  by  an  agent  within  the  scope  of  his 
apparent  powers,  will  be  held  valid  and  binding  upon  the  cor- 
poration until  evidence  to  the  contrary  has  been  adduced ; 5  but 


1  Koeliler  v.  Black  River,  &c.  Co., 
2  Black,  716;   Damon  v.  Granby,  2 
Pick.   353;   Jackson  v.    Campbell,  5 
Wend.    572;   Hoyt  v.   Thompson,    5 
N.  Y.  320 ;   D'Arcy  v.  Tamar  R.  R. 
Co.,  L.  R.  2  Exch.  158. 

2  Howe  v.  Keeler,  27  Conn.  538 ; 
Beckwith    v.    Winsor    Mfg.    Co.,  14 
Conn.  594 ;  Savings  Bank  of  N.  H.  v. 
Davis,  8  Conn.  191 ;  Hopkins  v.  Galla- 
tin  Turnp.  Co.,  4  Humph.  403 ;  Burr 
v.  McDonald,  3  Gratt.  215 ;  Hutchius 
w.  Byrnes,  9  Gray,  367. 

It  has  been  held  also,  that  when- 
ever a  vote  is  sufficient  authority  to  an 
agent  to  do  an  act,  it  will  be  sufficient 
as  a  ratification  of  the  act  when  per- 
formed without  authority.  Howe  v. 
Keeler,  27  Conn.  538,  554;  Eureka 
Co.  v.  Bailey  Co.,  11  Wall.  488;  Dis- 
patch Line  v.  Bellamy  Mfg.  Co.,  12 
N.  II.  205  ;  Flecknerv.  Bank  of  U.  S., 
8  Wheat.  338;  Chicago,  &c.  R.  R. 
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Co.  v.  James,  24  Wis.  388;  supra, 
Rule  VII.  §§  77,78. 

8  Shep.  Touchst.  57;  Ransom  v, 
Stoiiington  Bank,  2  Beasl.  Ch.  212; 
Tenney  v.  East  Warren  Co.,  43  N.  H. 
343 ;  Bank  of  Middlebury  v.  Rutland 
R.  R.  Co.,  30  Vt.  159;  Porter  v. 
Androscoggin  R.  R.  Co.,  37  Me.  349; 
Reynolds  v.  Glasgow  Academy,  6 
Dana,  37 ;  Mill  Dam  Foundery  v. 
Hovey,  21  Pick.  417;  Stebbins  v.  Mer- 
ritt,  10  Cush.  27  ;  Johnson  v.  Craw- 
ley,  25  Ga.  316  ;  Eureka  Co.  v.  Bailey 
Co.,  11  Wall.  491. 

4  Bank  of  Metropolis  v.  Gutschlick, 
14  Pet.  29 ;  Randall  v.  Van  Vechten, 
19  Johns.  60;  Brinley  v.  Mann,  2 
Cush.  337-  Compare  Sherman  v. 
Fitch,  98  Mass.  59 ;  Haven  v,  Adams, 
4  Allen,  80;  Hutchins  v.  Byrnes,  9 
Gray,  367;  Taylor  v.  Heggie,  83 
N.  Car.  244. 

6  Solomon's  Lodge  v.  Moiitmollin, 
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the  seal  of  a  corporation  must  be  proven  whenever  that  of  an 
individual  must  be  proven  ;  it  is  only  in  case  of  public  corpora- 
tions, such  as  the  State,  that  all  parties  must  at  their  peril  take 
notice  of  the  official  seal.1 

§  170.  The  Legal  Effect  of  Sealing.  —  It  is  Still  the  custom  to 
affix  the  corporate  seal  to  many  classes  of  contracts  which  were 
formerly  required  to  be  under  seal,  but  which  may  to-day  be 
executed  without  the  use  of  a  seal.  It  seems  that  a  contract 
having  the  corporate  seal  affixed  must  always  be  declared  upon 
as  a  bond  or  specialty ; 2  and  it  has  been  said  that  the  rule  that 
a  contract  under  seal  imports  a  consideration  applies  to  con- 
tracts under  seal  executed  on  behalf  of  corporations,  as  well  as 
to  similar  contracts  made  by  individuals.3 


58  Ga.  547;  Koehler  v.  Black  River, 
&c.  Co.,  2  Black,  715;  Union  Gold 
Mining  Co.  v.  National  Bank,  2  Col. 
Ter.  226;  Phillips  i».  Coffee,  17  111.  154; 
Reed  v.  Bradley,  id.  231 ;  Morris  v. 
Keil,  20  Minn.  531 ;  Conine  v.  Junc- 
tion, &c.  R.  R.  Co.,  3  Houst.  288; 
Musser  v.  Johnson,  42  Mo.  74 ;  Evans 
v.  Lee.,  11  Nev.  194 ;  Lovett  ».  Steam 
Saw  Mill,  6  Paige,  54 ;  Bank  of  Middle- 
bury  ».  Rutland,  &c.  R.  R.  Co.,  30 
Vt.  159  ;  Woodman  ».  York,  &c.  R.  R. 
Co.,  50  Me.  549 ;  Stebbins  v.  Merritt, 
10  Gush.  27,  34;  Susquehanna,  &c. 
Co.  v.  General  Ins.  Co.,  3  Md.  305 ; 
Blackshire  v.  Iowa  Homestead  Co., 
39  Iowa,  624 ;  and  see  supra,  \  154. 

1  Foster  v.  Shaw,  7  S.  &  R.  164 ; 
Leazure  v.  Hillegas,  Id.  313 ;  Farmers', 
&c.  Co.  v.  McCullough,  25  Pa.  St. 
304  ;  Grossman  v.  Hilltown,  3  Grant's 
Cas.  225  ;  Jackson  v.  Pratt,  10  Johns. 
381;  Mann  v.  Pentz,  2  Sandf.  Ch. 
257;  Den  v.  Vreelandt,  7  N.  J.  L. 
352 ;  Bank  v.  Chambers,  4  A.  &  El. 
412 ;  City  Council  v.  Moorehead,  2 
Rich.  430. 

3  Porter  v.  Androscoggin  R.  R. 
Co.,  37  Me.  349 ;  Benoist  v.  Caronde- 
let,  8  Mo.  250 ;  Clark  v.  Woollen,  &c. 
Mfg.  Co.,  15  Wend.  256. 


These  cases  do  n6t  state  the  law  of 
to-day  so  far  as  they  hold  that  promis- 
sory notes  are  not  negotiable  because 
under  the  corporate  seal. 

8  Royal  Bank  of  Liverpool  v.  Grand 
Junction  R.  R.  Co.,  100  Mass.  445 ; 
Sturtevants  v.  Alton,  3  McLean,  395. 

It  is  questionable  whether  this  be 
strictly  correct.  A  contract  under 
seal  is  a  species  of  formal  contract,  and 
does  not  require  any  consideration  in 
order  to  be  binding.  It  is  therefore 
not  accurate  to  say  that  a  considera- 
tion will  be  presumed  if  a  contract 
is  under  seal,  for  it  is  immaterial 
whether  there  be  a  consideration  or 
not ;  the  presumption  is  uncalled  for, 
and  may  not  be  supported  by  the  facts. 

The  contracts  of  a  corporation  must 
necessarily  be  executed  by  its  agents, 
and  no  agent  has  authority  to  give 
away  the  corporate  funds  or  to  execute 
an  engagement  on  behalf  of  the  corpo- 
ration, except  in  managing  its  business 
according  to  the  provisions  of  the 
charter.  Contracts  without  a  consid- 
eration are  ordinarily  unauthorized, 
and  therefore  in  excess  of  the  powers 
conferred  upon  any  of  the  company's 
agents  (infra,  §  232).  If,  then,  the 
affixing  of  a  seal  to  a  contract  raises  no 
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It  is  well  settled,  however,  that  promissory  notes  issued  by 
corporations  do  not  lose  their  qualities  as  negotiable  instruments 
merely  because  they  were  sealed  with  the  corporate  seal.  Bonds 
issued  by  corporations  have  been  treated  as  negotiable,  by  uni- 
versal custom  for  a  long  period  of  time,  and  this  custom  has 
been  fully  sanctioned  by  judicial  recognition.1 

§  171.  The  Implied  Right  of  borrowing  and  incurring  Debts. 
—  Corporations  have  implied  authority  to  borrow  money  and 
incur  debts  for  the  purpose  of  accomplishing  their  legitimate 
purposes,  unless  the  contrary  be  expressly  provided;  and  au- 
thority to  borrow  includes  authority  to  give  a  written  acknowl- 
edgment of  indebtedness  in  the  usual  form.2 


actual  presumption  of  a  consideration, 
it  cannot  tend  to  prove  that  the  agent 
executing  the  contract  acted  within 
the  scope  of  his  authority.  It  would 
seem  to  follow,  that  a  plaintiff  (not 
being  a  bona  fide  purchaser)  cannot 
recover  upon  a  negotiable  note  or  bond 
purporting  to  have  been  executed  on 
behalf  of  a  corporation,  by  merely 
proving  its  execution,  and  without 
showing  that  it  was  executed  for  a 
consideration  and  under  circumstances 
under  which  the  agent  had  power  to 
bind  the  company.  See  per  Lord 
Campbell,  C.  J.,  in  Mayor  of  Norwich 
v.  Norfolk  Ry.  Co.,  4  El.  &  Bl.  443, 
444. 

1  White  v.  Vermont,  &c.  R.  R. 
Co.,  21  How.  575 ;  Moran  v.  Miami 
County,  2  Black.  722  ;  Mercer  County 
v.  Hackett,  1  Wall.  95;  Murray  v. 
Lardner,  2  Wall.  110 ;  Clark  v.  Iowa 
City,  20  Wall.  583;  Brainerd  v.  New 
York,  &c.  R.  R.  Co.,  25  N.  Y.  496 ; 
Haven  v.  Grand  Junction  R.  R.  Co, 
109  Mass.  88;  Miller  v.  Rutland,  &c. 
R.  R.  Co.,  40  Vt.  399 ;  National  Exch. 
Bank  v.  Hartford,  &c.  R.  R.  Co.,  8  R.  1. 
375  ;  Morris  Canal,  &c.  Co.  v.  Fisher, 
9  N.  J.  Eq.  699 ;  Beaver  County  v. 
Armstrong,  44  Pa.  St.  63 ;  Bunting's 
Admr.  v.  Camden  R.  R.  Co.,  81  Pa. 
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St.  254;  Morris  Canal,  &c.  Co.  v. 
Lewis,  12  N.  J.  Eq.  323;  Winfield  ». 
Hudson,  28  N.  J.  L.  255;  Barrett 
v.  Schuyler  County,  44  Mo.  197 ;  Smith 
v.  Clark  County,  54  Mo.  58;  Re  Gen- 
eral Estates  Co.,  L.  R.  3  Ch.  758; 
He  Land  Credit  Co.  of  Ireland,  L.  R. 
4  Ch.  460 ;  and  see  Jones  on  Railroad 
Securities,  §§  197-210. 

In  White  v.  Vermont,  &c.  R.  R. 
Co.,  supra,  Mr.  Justice  Nelson  said, 
with  regard  to  railroad  bonds :  "  As  to 
the  negotiability  of  this  class  of  securi- 
ties, when  shown  to  be  intended  that 
they  should  possess  this  character  by 
the  form  in  which  issued,  and  mode  of 
giving  them  circulation,  we  think  the 
usage  and  practice  of  the  companies 
themselves,  and  of  the  capitalists  and 
business  men  of  the  country,  dealing 
in  them,  as  well  as  the  repeated  de- 
cisions or  recognition  of  the  principle 
by  courts  and  judges  of  the  highest 
respectability,  have  settled  the  ques- 
tion." See  also  cases  cited. 

2  Comrs.  of  Craven  v.  Atlantic,  &c. 
R.  R.  Co.,  77  N.  C.  289 ;  Tucker  v. 
City  of  Raleigh,  75  N.  C.,  267 ;  Barry 
v.  Merchants'  Exch.  Co.,  1  Sandf.  Ch 
280 ;  Beers  v.  Glass  Co.,  14  Barb.  358; 
Partridge  »>.  Badger,  25  Barb.  146; 
Clark  v.  Titcomb,  42  Barb.  122 ;  Cur- 
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§1T1 


The  borrowing  of  money  is  but  a  means  of  arriving  at  the 
ultimate  purposes  of  a  corporation ;  and  hence  authority  to  bor- 
row can  be  implied  only  where  the  loan  is  made  for  a  pur- 
pose which  was  authorized  by  the  company's  charter.  Some 
kinds  of  corporations,  like  banks,  must  borrow  money  daily,  in 
carrying  on  their  ordinary  affairs ; l  in  other  cases,  the  busi- 
ness of  a  corporation  may  not  require  it  to  borrow  except  under 
extraordinary  circumstances.  But  it  may  be  stated  as  a  gen- 
eral rule,  that  every  corporation  has  implied  authority  to  bor- 
row money  whenever  the  borrowing  of  money  is  a  reasonable 
method  of  carrying  out  the  purposes  for  which  the  company 
was  chartered.2 


tis  v.  Leavitt,  15  N.  Y.  9 ;  Barnes  v. 
Ontario  Bank,  19  N.-  Y.  152 ;  Smith 
v.  Law,  21  N.  Y.  296;  Nelson  v. 
Eaton,  26  N.  Y.  410 ;  Bradley  v.  Bal- 
lard,  55  111.  413 ;  Lucas  v.  Pitney,  3 
Dutch.  221 ;  Mobile,  &c.  R.  R.  Co.  v. 
Talman,  15  Ala.  N.  s.  472;  Moss  v. 
Haspeth  Academy,  7  Heisk.  285  ;  Ox- 
ford Iron  Co.  0.  Spradley,  46  Ala.  98; 
Alabama,  &c.  Ins.  Co.  v.  Central,  &c. 
Ass.,  54  Ala.  73 ;  Bank  of  Chillicothe 
v.  Chillicothe,  7  Ohio,  411;  Ridgeway 
v.  Farmers'  Bank,  12  S.  &  R.  256; 
Magee  v.  Mokelumne  Canal  Co.,  5  Cal. 
258 ;  Union  Mining  Co.  v.  National 
Bank,  2  Col.  248 ;  Hamilton  ».  New- 
castle, &c.  R.  R.  Co.,  9  Ind.  356; 
Rockwell  v.  Elkhoru  Bank,  13  Wis. 
563 ;  Fay  v.  Noble,  12  Gush.  1 ;  Com- 
mercial Bank  v.  New  Orleans  Mfg. 
Co.,  1  B.  Monr.  14;  infra,  §§  174, 
176. 

A  corporation  may  raise  money  by 
selling  accommodation  notes  issued  to 
it  for  that  purpose.  Holbrook  v.  Bas- 
sett,  5  Bosw.  147 ;  Furness  v.  Gil- 
christ,  1  Sandf.  (Super.  Ct.)  53. 

1  Bank  of  Australasia  v.  Breillat,  6 
Moore,  P.  C.  152,  193-195  ;  Forbes 
v.  Marshall,  24  L.  J.  Exch.  305. 

2  In  Re  International  Life  Ass.  Soc., 
L.  R.  10  Eq.    311,   Vice-chancellor 


Malius  said :  "  It  has  been  very  strongly 
urged  in  this  case  that,  the  company 
having  no  power  to  borrow,  the  borrow- 
ing was  ultra  vires  and  improper,  and 
that,  therefore,  no  debt  was  created. 
I  should  say  —  as,  indeed,  I  have  al- 
ready said  on  many  occasions  —  that 
in  the  ordinary  course  of  transactions 
of  a  mercantile  concern,  whether  it  be 
an  insurance  office  or  anything  else, 
where  the  possession  of  money  is  es- 
sential for  the  purpose  of  carrying  on 
the  business,  if  the  company  finds  it- 
self in  temporary  difficulties  for  want 
of  money,  I  cannot  consider  it  beyond 
the  powers  of  the  directors  to  obtain 
money  from  their  bankers  or  others 
who  will  temporarily  lend  it  to  them 
for  the  purpose  of  preventing  that 
which  would  be  disastrous  to  all,  — 
namely,  the  stoppage  of  the  company ; 
that,  is  to  say,  I  cannot  consider  it  be- 
ycnd  their  powers  to  prevent  that  dis- 
aster by  me  ins  of  loans  to  a  moderate 
extent,  such  as  would  not  be  unreason- 
able, having  regard  to  the  nature  and 
extent  of  the  business  in  which  the 
company  is  engaged,  for  the  purpose 
of  carrying  on  the  business  of  the 
company."  See  also  Australian,  &c. 
Co.  0.  Mounsey,  4  K.  &  J.  733. 
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In  some  cases,  however,  the  borrowing  of  money  would  not 
be  require^,  under  any  circumstances,  in  carrying  on  the  legiti- 
mate business  of  a  company ;  as,  for  example,  where  other  means 
are  provided  for  obtaining  funds.1 

§  172.  When  a  Limitation  of  the  Right  of  borrowing  does 
not  restrict  the  Right  of  incurring  Debts.  —  A  corporation  can 
have  no  implied  authority  to  borrow  money,  except  in  strict 
accordance  with  the  terms  of  its  charter.  If  the  borrowing 
power  has  been  limited  by  the  charter  to  a  definite  sum,  it  is 
clear  that  the  company  will  not  be  authorized  to  borrow  after 
the  prescribed  limit  has  been  reached.2  Whether  or  not  a  loan, 
made  in  violation  of  the  provisions  of  the  charter,  can  be  en- 
forced, depends  upon  the  application  of  the  rules  stated  in  the 
preceding  chapter. 

It  is  to  be  observed,  however,  that  a  limitation  upon  the  right 
of  borrowing  is  not  necessarily  a  limitation  upon  the  right  of 
incurring  debts  in  managing  the  ordinary  business  of  a  corpo- 
ration. Thus,  a  mining  company  may  properly  incur  debts  for 
labor  and  supplies,  required  in  the  usual  course  of  the  mining 
business ; 3  and  this  implied  right  is  not  restricted  by  a  limita- 
tion upon  the  power  of  raising  money  by  loan. 

Re  German  Mining  Company,4  is  a  leading  authority  upon 
this  point.  A  registered  joint-stock  company  was  formed  in 
England  for  working  mines  in  Germany,  subject  to  the  terms  of 
a  deed  of  settlement,  which  provided  that  the  capital  should  be 
£50,000,  and  gave  no'  powers  to  the  directors  to  raise  money 
except  by  the  creation  of  new  shares.  The  capital  was  paid  up 
and  proved  insufficient  for  working  the  mines.  The  wages  of 

1  See  Ex  parte  Williamson,  L.  R.  5  4  4  De  G.  M.  &  G.  19.     See  also 
Ch.  312  ;  Re  German  Mining  Co.,  4  Lowndes  v.  Garnett  Mining  Co.,  33  L. 
De  G.  M.  &  G.  19 ;   Laing  v.  Reed,  J.  Ch.  418 ;  Re  Cork  &  Youghal  Ry. 
L.  R.  5  Ch.  4.  Co.,  L.  R.  4  Ch.  748 ;  Ulster  Ry.  Co. 

2  Fountaine  v.  Carmarthen  Ry.  Co.,  v.  Banbridge  Ry.  Co.,  Ir.  L.  R.  2  Eq. 
L.  R.  5  Eq.  316  ;  supra,  §  65,  note.  190;  Re  Norwich  Yarn  Co.,  22  Beav. 

8  Tredwen  v.  Bourne,  6  M.  &  W.  143 ;    and   see   cases    supra,    §    123. 

464;  Hawketi  ».  Bourne,  8  M.  &  W.  These  cases  have  been  very  severely 

703.     Compare  Hawtayue  v.  Bourne,  criticised  in  1  Liudley  on  Partnership 

7  M.  &  W.  595 ;  and  see  Re  German  (4tk  ed.),  761. 
Mining  Co.,  4  De  G.  M.  &  G.  40,  per 
Turner,  L.  J. 
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the  miners  being  in  arrear,  and  other  debts  being  due,  the  man- 
aging directors  obtained  advances  from  some  of  the  shareholders 
for  the  purpose  of  paying  those  debts  and  preventing  the  mines 
from  being  seized  under  the  law  of  the  country  where  they 
were  situated.  The  directors  also  borrowed  other  sums  on  their 
personal  guarantee  from  the  bankers  of  the  company,  not  for 
payment  of  debts,  but  for  carrying  on  the  business  of  the 
company  in  its  ordinary  course,  and  they  afterwards  repaid  the 
bankers  these  advances.  Upon  application  of  the  directors  and 
shareholders  who  had  thus  advanced  funds  for  the  use  of  the 
company,  to  be  repaid  the  amount  of  these  advances,  the  Lords 
Justices  held  that  the  borrowing  of  money  was  not  authorized 
by  the  company's  deed,  that  the  advances  obtained  by  the 
directors  did  not  constitute  a  debt  due  from  the  company; 
but  they  also  held  that,  inasmuch  as  the  money  had  been  ap- 
plied in  paying  off  debts  which  the  directors  had  authority  to 
contract,  the  lenders  were  entitled  to  recover.1 


1  Lord  Justice  Turner  said,  in  de- 
livering the  judgment :  "  Upon  the 
evidence  of  this  case,  I  think  it  must 
be  taken  that  the  mines  have  been  con- 
tinued, not  for  the  purpose  of  continu- 
ing and  carrying  on  the  business  of  the 
company,  but  with  a  view  to  a  more 
advantageous  sale  of  the  mines  being 
ultimately  effected ;  and,  if  the  direct- 
ors, in  the  bona  fide  exercise  of  their 
discretion,  and  their  bona  fides  is  not 
questioned,  thought  proper  to  continue 
the  mines  for  this  purpose,  I  see  no 
ground  on  which  the  appellants  can' 
found  any  objection  upon  the  ground 
of  the  mines  having  been  so  continued. 
The  case  must,  in  my  opinion,  depend 
upon  the  broad  and  general  positions 
on  which  the  appellants  relied. 

"  The  appellants'  argument  on  this 
point  rested  mainly  upon  several  cases 
which  have  been  determined  at  law, 
Burmester  v.  Norris  (6  Exch.  796), 
Ricketts  v.  Bennett  (4  C.  B.  686),  and 
the  cases  there  cited.  Those  cases 
seem  to  me  fully  to  establish  this  posi- 


tion that  the  acting  manager  of  a  mine, 
whether  he  be  a  shareholder  in  the 
mine  or  not,  has  no  power  to  render  his 
co-shareholders  liable  for  money  bor- 
•  rowed,  although  it  may  be  borrowed 
for  the  necessary  purpose  of  carrying 
on,  or  even  of  preserving,  the  mine ; 
and  the  appellants,  adopting  this  posi- 
tion, contended  that  the  distinction 
between  moneys  borrowed  and  debts 
contracted  was  too  narrow  and  refined 
to  be  acted  upon  by  the  courts.  But 
this  distinction  seems  to  be  established 
and  to  rest  upon  sound  principles. 
(The  Lord  Justice  here  referred  to 
Hawtayne  v.  Bourne,  7  M.  &  W.  595, 
and  Hawken  v.  Bourne,  8  M.  &  W. 
703.)  ...  It  is  not  according  to  the 
usual  course  of  business  for  the  man- 
ager of  a  mine  to  borrow  moneys  for 
the  purpose  of  carrying  on  the  mine, 
and  therefore,  where  money  is  lent  to 
the  manager  of  a  mine,  the  party  lend- 
ing it  must  look  to  the  power  of  bor- 
rowing with  which  the  manager  is 
invested,  and  can  recover  over  against 
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§  173.  This  case  may  profitably  be  compared  with  Re  Worces- 
ter Corn  Exchange  Co.1  A  company  had  been  formed  for  the 
purpose  of  erecting  a  corn  exchange,  and  the  management  of  the 
company  was  placed  in  the  hands  of  a  board  of  directors.  The 
building  was  to  be  paid  for  out  of  calls  levied  upon  the  share- 
holders; but  the  liability  of  each  shareholder  was  expressly 
limited  to  a  certain  sum.  The  building  cost  more  than  was 
expected  and  the  directors  borrowed  the  excess.  Lord  Cran- 
worth,  L.  C.,  held  the  shareholders  were  not  liable,  because  the 
directors  had  no  power  to  charge  them  beyond  the  amount  fixed 
by  the  deed. 

The  difference  between  this  case  and  Re  German  Mining  Co. 
was  pointed  out  by  Lord  Justice  Turner  in  his  judgment  in  the 
latter  case.  He  said :  "  That  case  appears  to  me  to  be  wholly 
different  from  the  present.  In  that  case  a  particular  sum  was 
subscribed  for  the  purpose  of  being  expended  upon  a  particular 
building.  There  was  no  trade  to  be  carried  on  requiring  con- 
tinued expenditure."  2 


the  parties  who  have  authorized  the 
borrowing  of  the  money ;  but,  on  the 
other  hand,  wages  must  become  due 
to  the  miners,  and  goods  must  be 
bought  upon  credit  by  the  manager  of 
a  mine,  and  the  shareholders  therefore 
are  considered  to  have  authorized  the 
manager  to  incur  such  expenses  and 
contract  such  debts,  and  consequently 
are  held  liable  for  such  expenses  and 
debts.  Surely  this  distinction  is  sound 
in  principle.  ...  It  was  said  that  this 
was  a  concern  with  a  limited  capital, 
and  that  the  directors  could  not  be 
justified  in  expenditure  beyond  the 
capital ;.  but  this  deed  must  be  con- 
strued like  other  partnership  deeds. 
In  all  such  cases  the  capital  is  limited, 
but  the  engagement  of  the  partnership 
cannot  be  measured  by  the  extent  of 
the  capital.  New  undertakings  were 
not  indeed  to  be  entered  into  after  the 
full  capital  had  been  embarked,  nor  is 
it  suggested  that  any  such  were  entered 
into,  but  how  was  the  expenditure 
172 


upon  the  existing  undertakings  to  be 
measured  by  the  extent  of  the  capital  ? 
Was  the  concern  to  be  stopped  at  the 
moment  when  the  expenditure  equalled 
the  capital,  and  how,  in  a  concern  of 
this  nature,  was  it  to  be  ascertained 
when  that  moment  had  arrived  ?  "  4 
De  G.  M.  &  G.  39-43.  See  also 
Lowndes  v.  Garnett,  &c.  Mining  Co., 
33  L.  J.  Ch.  418,  per  Page-Wood, 
V.  C. 

The  cases  above  referred  to  must 
not  be  understood  as  deciding  that  the 
directors  of  an  ordinary  mining  com- 
pany cannot  borrow  money,  where  no 
other  means  of  obtaining  funds  has 
been  provided,  and  where  there  is  no 
express  provision  to  the  contrary.  See 
Union  Mining  Co.  v.  Rocky  Mt.  Nat. 
Bank,  2  Col.  248 ;  Bradley  t>.  Ballard, 
55  111.  413 ;  Moss  v.  Averell,  10  N.  Y. 
457. 

1  3  De  G.  M.  &  G.  180;  and  see 
supra,  §  124. 

3  4  De  G.  M.  &  G.  43. 


CHAP,  in.]      THE  CONSTRUCTION  OF  CHARTERS.  §  175 

§  174.  The  Right  of  mortgaging.  —  Authority  to  borrow  money 
or  incur  an  indebtedness  generally  includes  authority  to  give  a 
mortgage  upon  the  corporate  property  as  security.  ' 

The  power  of  mortgaging,  like  any  other  power,  can  be  exer- 
cised by  a  corporation  only  in  carrying  on  its  legitimate  busi- 
ness. If  a  corporation  holds  its  property  upon  a  trust  in  favor 
of  another,  it  is  plain  that  the  company  can  have  no  authority 
to  mortgage  the  property  in  violation  of  the  trust.  And  so, 
where  the  use  of  property  obtained  by  a  corporation  through  the 
assistance  of  the  State  is  necessary  in  order  to  enable  the  com- 
pany to  perform  obligations  assumed  by  it  for  the  benefit  of  the 
public,  no  authority  to  mortgage  such  property  can  be  implied  • 
for,  if  the  power  of  mortgaging  were  conceded  under  these  cir- 
cumstances, the  corporation  might  indirectly  deprive  itself  of 
the  means  of  performing  its  duties  to  the  public.1 

In  the  absence  of  a  restriction  of  this  character,  or  of  an  ex- 
press prohibition  by  charter,  it  would  seem  to  be  settled  law 
that  the  right  of  mortgaging  may  always  be  implied  where  there 
is  authority  to  borrow  or  to  incur  an  indebtedness,  and  to  alien 
the  subject-matter  of  the  mortgage.  The  right  of  mortgaging 
follows  as  a  necessary  incident  of  the  right  of  managing  the 
business  of  a  corporation  according  to  the  usual  methods  of 
business  men.2 

§  175.  If  the  charter  of  a  corporation  expressly  confers  au- 
thority to  execute  one  kind  of  security,  as  by  mortgage  upon  the 
corporate  property  and  franchises,  this  does  not  impliedly  pre- 

1  See  infra,  \  490.  Ins.  Co.,  3  Md.    305 ;    Thompson  v. 

2  Barry  v.  Merchants'  Exch.  Co.,  Lambert,  44  Iowa,  244 ;  Bardstown, 
1  Sandf.  Ch.   280 ;    King  v.  Same,  5  &c.  R.  R.  Co.  v.  Metcalfe,  4   Mete. 
N.    Y.    547  ;    Curtis   ».   Leavitt,    15  (Ky.)  199  ;  Pierce  v.  Emery,  32  N.  H. 
N.  Y.  9  ;  Nelson  v.  Eaton,  26  N.  Y.  503  ;    Richards    v.    Merrimack,    &c. 
410  ;  Clark  v.  Titcomb,  42  Barb.  122  ;  11.  R.  Co.,  44  N.  H.  127 ;  Methodist 
Jackson  v.  Brown,  5  Wend.  590  ;  Gor-  Ch.   of  Kendallville  v.   Schultze,  61 
don  v.  Preston,  1  Watts,  385  ;  Watts's  Ind.  511 ;  Jones  v.  Guaranty,  &c.  Co., 
Appeal,  78  Pa.  St.  370 ;  Aurora  Ag-  101    U.    S.    622  ;    Australian    Steam 
ricultural  Soc.  v.  Paddock,  80  111.  263 ;  Clipper  Co.  v.  Mounsey,  4  K.  &  J.  733  ; 
West  v.  Madison  Agricultural  Board,  Re  Patent  File  Co.,  L.  R.  6  Ch.  83; 
82  111.  205 ;  Burt  v.  Rattle,  31  Ohio  Shears  v.  Jacob,  L.  R.  1  C.  P.  513. 
St.  116;  Burr  t>.  McDonald,  3  Gratt.  Compare  Commonwealth  v.  Smith,  10 
215  ;  Susquehauna  Bridge  Co.  v.  Gen.  Allen,  448,  and  cases  infra,  \  490. 
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elude  the  right  of  giving  other  security,  as  for  example,  by 
pledge.1  Nor  does  an  express  grant  of  authority  to  mortgage  for 
a  particular  purpose  take  away  the  implied  authority  to  mort- 
gage for  any  other  legitimate  purpose.2 

A  simple  prohibition  from  mortgaging  does  not  affect  the  riuht 
of  borrowing ;  and  a  loan  on  mortgage  or  other  security  which 
was  unauthorized  may  stand  as  a  simple  debt.8  So  a  mortgage 
to  secure  an  unauthorized  issue  of  bills  may  be  a  valid  security 
for  the  debt,  though  the  bills  be  legally  void.4 

§  176.  The  Right  of  issuing  Negotiable  Obligations.  —  In  the 
United  States  it  has  been  held,  in  accordance  with  the  general 
rule  governing  the  construction  of  charters,5  that  corporations 
have  implied  authority  to  execute  negotiable  promissory  notes, 
whenever  the  use  of  commercial  paper  is  appropriate  as  a  means 
of  accomplishing  their  chartered  purposes.  Willard,  J.,  said,  in 
delivering  the  opinion  of  the  Court  of  Appeals  of  New  York : 
"  No  question  is  better  settled  upon  authority  than  that  a  corpo- 
ration, not  prohibited  by  law  from  doing  so,  and  without  any 
express  power  in  its  charter  for  that  purpose,  may  make  a  nego- 
tiable promissory  note  payable  either  at  a  future  day  or  on 
demand,  when  such  note  is  given  for  any  of  the  legitimate  pur- 
poses for  which  the  company  was  incorporated."  6 

1  Uncas  National  Bank  v.  Rith,  Mfg.  Co.,  15  "Wend.  256 ;  Kelley  v. 
23  Wis.  339.  Mayor  of  Brooklyn,  4  Hill,  263 ;  Munn 

2  Allen  v.  Montgomery  R.  R.  Co.,  v.   Commission    Co.,   15   Johns.   44 ; 
11  Ala.  N.  s.  438.  Barry   v.   Merchants'    Exch.    Co.,    1 

8  Payne  v.  Mayor  of  Brecon,  3  Sandf.  Ch.  280;  Atty.-Gen.  v.  Life 

H.  &  N.  572  ;  Holdsworth  v.  Mayor  of  Ins.  Co.,  9  Paige,  470;  Meedw.  Keeler, 

Dartmouth,  11  A.  &  E.  490;  Utica  24  Barb.  20;  Partridge  v.  Badger,  25 

Insurance  Co.  v.  Scott,  19  Johns.  1 ;  Barb.  146 ;  Central  Bank  v.  Empire 

and  compare  supra,  §  125.  Stove  Co.,  26  Barb.  23;  Curtis  v. 

4  Scott  v.  Colburn,  26  Beav.  276 ;  Leavitt,  15  N.  Y.  9 ;  Olcott  v.  Tioga 

and  see  supra,  §  125.  R.  R.  Co.,  40  Barb.  179 ;  27  N.  Y. 

6  Supra,  §  152.  546;    Ketchum  v.  Buffalo,  14  N.  Y. 

6  Moss  v.  Averill,  10  N.  Y.  449,  356 ;  Connecticut  Mut.  L.  Ins.  Co.  v. 

457.  See  also  Barker  v.  Mechanics'  Cleveland,  &c.  R.  R.  Co.,  41  Barb. 

Ins.  Co.,  3  Wend.  94 ;  Moss  v.  Oak-  9 ;  Merchants'  Ass.  v.  White  Lead 

ley,  2  Hill,  265 ;  Safford  v.  Wyck-  Co.,  35  N.  Y.  505 ;  National  Bank  v. 

off,  4  Hill,  442 ;  Moss  v.  Rossie  Lead  Globe  Works,  101  Mass.  57 ;  Fay  v. 

Mining  Co.,  5  Hill,  137;  Mott  v.  Noble,  12  Gush.  1;  Narragansett  Bank 

Hicks,  1  Cowen,  513 ;  Clark  v.  Woollen  v.  Atlantic  Silk  Co.,  3  Met.  282 ;  Smith 
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Upon  the  same  principle  it  has  been  held  that  corporations 
have  an  implied  right  to  draw  and  accept  drafts  and  bills  of 
exchange,  and  to  execute  other  classes  of  commercial  securities.1 

A  corporation  has  implied  authority  to  indorse  negotiable 
paper  for  any  authorized  purpose.  And  the  power  of  indorse- 
ment may  be  exercised  both  for  the  purpose  of  transferring  the 
legal  title  from  the  corporation,2  and  for  the  purpose  of  guaran- 
teeing payment  to  the  transferee.3 

§  177.  In  the  United  States  a  corporation  has  implied  author- 
ity to  issue  negotiable  paper  for  any  legitimate  purpose,  although 
the  issuing  of  negotiable  paper  may  not  be  required  under  ordi- 
nary circumstances,  in  carrying  on  the  kind  of  business  in  which 
the  company  is  engaged.  There  is  no  difference  in  this  respect 
between  the  issuing  of  negotiable  paper  and  the  making  of  con- 
tracts of  any  other  class.  Transactions  which  would  not  be  in 
pursuance  of  the  authorized  purposes  of  a  corporation,  in  the 
usual  course  of  events,  may  be  entirely  proper  under  extraordi- 
nary circumstances.  The  use  of  negotiable  paper  is  merely  a 
means  of  accomplishing  the  chartered  purposes  of  a  corporation ; 
and  it  is  implied  in  the  grant  of  a  charter  that  the  company 
may  carry  on  its  legitimate  business  in  accordance  with  the 
usages  of  business  men. 

The  question  whether  a  contract  executed  on  behalf  of  a  cor- 
poration was  of  such  a  character  that  it  might  have  been  per- 

v.  Eureka  Flour  Mills,  6  Cal.  1 ;  Magee  Conro  v.   Port  Henry  Iron   Co.,  12 

v.  Mokelurane  Canal  Co.,  5  Cal.  258 ;  Barb.  27 ;  Olcott  v.  Tioga,  &c.  R.  R. 

Union  Bank  v.  Jacobs,  6  Humph.  515  ;  Co.,  40  Barb.  179  ;    27  N.    Y.  546 ; 

Richmond,  &c.  R.  R.  Co.  v.  Siiead,  19  Munn  v.  Commission  Co.,  15  Johns. 

Gratt.  354 ;  Oxford  Iron  Co.  v.  Sprad-  44 ;  Barnes  v.  Ontario  Bank,  19  N.  Y. 

ley,  46  Ala.  98 ;  Came  v.  Brigham,  39  152. 

Md.  35  ;  Lucas  v.  Pitney,  3  Dutch.         2   Goodrich  v.   Reynolds,   31   HI. 

221 ;  Clark  v.  School  District,  3  R.  I.  490  ;  Hardy  v.  Merriweather,  14  Ind. 

199  ;    Re  Great  Western  Tel.  Co.,  5  203 ;  Mclntire  v.  Preston,  10  111.  48  ; 

Biss.  363 ;  Strauss  v.  Eagle  Ins.  Co.,  Frye  v.  Tucker,  24  111.  180 ;  Buckley 

5  Ohio  St.  59 ;  McMaster's  v.  Reed's  v.  Briggs,  30  Mo.  452. 
Exrs.,  1  Grant's  Cas.  36  ;  Hamilton  v.         a  Railroad  Co.  v.  Howard,  7  Wall. 

Newcastle  R.   R.   Co.,  9  Ind.  359 ;  412 ;  Connecticut  Mutual  L.  Ins.  Co. 

Ward  v.  Johnson,  95  111.  215,  238  ;  v.  Cleveland,  &c.  R.  R.  Co.,  41  Barb. 

Rockwell  v.  Elkhorn  Bank,  13  Wis.  9;    Mechanics',  &c.   Bank  v.   White 

653  ;  and  see  supra,  §  65.  Lead  Co.,  35  N.  Y.  505  ;  and  compare 

1  Harcall  v.  Life  Ass.,  5  Hun,  151 ;  infra,  §  232. 
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formed  in  pursuance  of  the  legitimate  business  of  the  company 
under  ordinary  circumstances  is  material  only  in  determining 
the  rights  of  parties  dealing  with  the  company  in  good  faith  and 
without  notice.  If  the  business  of  a  corporation  is'  of  such  a 
character  as  to  require  the  issuing  of  negotiable  paper  under 
ordinary  circumstances,  a  party  receiving  such  paper  in  good 
faith  and  without  notice,  from  an  agent  of  the  company  having 
authority  to  issue  it  under  ordinary  circumstances,  will  be  pro- 
tected, although  the  agent  may  have  acted  without  authority 
and  in  violation  of  the  company's  charter  in  the  particular  case.1 
But,  if  the  execution  of  negotiable  instruments  is  not  required 
in  carrying  on  the  legitimate  business  of  a  corporation  except 
under  extraordinary  circumstances,  a  party  receiving  such  paper 
is  not  entitled  to  assume  the  existence  of  those  extraordinary 
circumstances,  but  must,  at  his  peril,  ascertain  the  real  facts.2 

§  178.  The  Rule  in  England.  —  A  different  rule  seems  to  be 
established  in  England.  It  is  there  held  that  a  corporation  has 
implied  authority  to  issue  negotiable  instruments,  provided  its 
business  be  of  such  a  character  that  the  issuing  of  negotiable 
instruments  would  be  an  ordinary  incident  to  it ; 3  but  it  seems 
that  a  corporation  whose  business  does  not  require  the  issue  of 
negotiable  paper  under  ordinary  circumstances  has  no  implied 
authority  to  issue  negotiable  paper  under  any  circumstances 
whatever. 

In  Bateman  v.  Mid- Wales  Ey.  Co.,4  Erie,  C.  J.,  said :  "  The 
question  is  whether  this  company,  being  a  corporation  created 
for  the  specific  purpose  of  making  a  railway,  can  lawfully  bind 
itself  by  accepting  a  bill  of  exchange.  I  am  of  opinion  that  it 
cannot.  The  bill  of  exchange  is  a  cause  of  action,  a  contract  by 
itself,  which  binds  the  acceptor  in  the  hands  of  any  indorsee  for 
value  ;  and  I  conceive  it  would  be  altogether  contrary  to  the 
principles  of  law  which  regulate  such  instruments  that  they 
should  be  valid  or  not,  according  as  the  consideration  between 
the  original  parties  was  good  or  bad,  or  whether,  in  case  of  a 

1  Supra,  §  65.  Re  Land  Credit  Co.,  L.  R.  4  Ch.  460 ; 

2  See  cases  supra,  §  68,  note  2.          Bateman  v.  Mid-Wales  Ry.  Co.,  L.  R. 
8  Re  General  Estate  Co.,  L.  R.  3    1  C.  P.  512,  per  Montague  Smith,  J. 

Ch.  758,  761,  per  Page-Wood,  L.  J. ;         4  L.  R.  1  C.  P.  409,  509,  512. 
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corporation,  the  consideration  in  respect  of  which  the  acceptance 
is  given  is  sufficiently  connected  with  the  purpose  for  which 
the  acceptors  were  incorporated.  It  would  be  inconvenient  to 
the  last  degree  if  such  an  inquiry  could  be  gone  into.  Some 
bills  might  be  given  for  a  consideration  which  was  valid,  as  for 
work  done  for  the  company,  and  others  as  a  security  for  money 
obtained  on  loan  beyond  their  borrowing  powers.  It  would  be 
a  pernicious  thing  to  hold  that  in  respect  of  the  former  the 
corporation  might  be  sued  by  an  indorsee,  but  in  respect  of  the 
latter  not." 

In  the  same  case  Montague  Smith,  J.,  said  :  "  I  am  clearly  of 
opinion  that  it  was  not  within  the  competency  of  this  company 
to  accept  bills.  It  is  a  company  incorporated  for  the  formation 
of  a  railway,  with  a  limited  capital  and  limited  powers  of  bor- 
rowing money.  If  such  a  company  had  power  to  accept  bills 
of  exchange,  the  consequence  would  be  either  that  they  might 
bind  themselves  by  acceptances  to  an  unlimited  extent,  or  there 
must  in  each  case  be  an  inquiry  whether  the  bill  was  given  for 
the  payment  of  a  just  debt,  or  for  a  purpose  not  warranted  by 
their  incorporation." 1 

Accordingly,  it  has  been  held  in  England  that  the  right  of 
issuing  negotiable  instruments  could  not  be  implied  from  the 
business  of  a  railway  company,2  a  mining  company,3  a  gas  com- 

1  This  argument  seems  to  go  too  executing  negotiable  paper  in  the  reg- 

far ;  for  the  reasoning  upon  which  it  ular  course  of  his  agency.     See  supra, 

is  founded  applies  to  every  class  of  con-  §  §  02-73. 

tracts  which  a  corporation  can  enter         2  Bateman  v.  Mid- Wales  Ry.  Co., 

into.  L.  R.  1  C.  P.  499.     Compare  Peru- 

An  inquiry  into  the  authority  of  the  vian  Ry.  Co.,  L.  R.  2  Ch,  617.     The 

agent's  executing  a  negotiable  instru-  rule  is  different  in  the  United  States, 

ment  or  any  other  contract  on  behalf  See  Olcott  v.  Tioga  R.  R.  Co.,  40 

of  a  corporation  or  an  individual  is  Barb.  179,  27  N.  Y.  546 ;   Lucas  v. 

always  in  order;    and  in  case   of  a  Pitney,  27  N.  J.  L.  221;  Richmond, 

corporation  this   involves   an   inquiry  &c.   R.   R.  Co.  v.   Sneed,  19    Gratt. 

whether  the  contract  was  made  for  an  354;  Union  Bank  v.  Jacobs,  6  Humph, 

authorized  purpose,  or  a  purpose  not  515 ;   Hamilton  v.  Newcastle  R.  R. 

authorized  by  the  company's  charter.  Co.,  9  Ind.  359;  Railroad  Co.  v.  How- 

A  party  receiving    negotiable    paper  ard,   7  Wall.   412;   and  cases  supra, 

executed  by  an  agent  is  protected  as  §  176. 

a  bona  fide  purchaser,  only  provided         8  Dickinson  v.  Valpy,  10  B.  &  Cr. 

the  agent   had  a  general    power  of  128 ;     Brown   v.    Byers,   16   M.    & 
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pany,1  a  washing  company,2  a  waterworks  company,3  a  salt  and 
alkali  company,4  a  cemetery  company,5  a  salvage  company.6 

§  1 79.  Construction  of  Express  Limitations  —  Prohibitions 
from  entering  upon  a  Course  of  Dealing.  —  A  corporation  can 
in  no  case  have  authority  to  make  a  contract  which  is  in  vio- 
lation of  an  express  prohibition  of  its  charter  or  a  general  rule 
of  law.7 

Express  provisions  in  a  law  or  charter  must  be  construed  so 
as  to  attain  their  objects  without  interfering  unnecessarily  with 
the  usages  of  trade.8  Thus,  it  has  been  held  in  various  cases  that 
a  prohibition  from  engaging  in  a  particular  course  of  dealing 
does  not  include  a  prohibition  from  doing  individual  acts,  the 
repetition  of  which  would  constitute  the  prohibited  course  of 
dealing.  A  prohibition  from  dealing  in  a  certain  kind  of  prop- 
erty does  not  take  away  the  right  of  a  corporation  to  acquire 
such  property  for  use  or  consumption  by  the  company,  or  in 
satisfaction  of  a  valid  debt,  or  by  way  of  security.9  A  law 
forbidding  certain  corporations  from  issuing  negotiable  paper  as 
a  circulating  medium,  or  from  dealing  in  commercial  paper,  does 
not  affect  the  implied  right  of  issuing  and  receiving  negotiable 
paper  in  ordinary  trading  transactions,  or  for  any  purpose  inci- 


W.  252.     Compare  Barrett's  Case,  4  National  Bank  v.  Globe  Works,  101 

De  G.  J.  &  S.  758.     In  the  United  Mass.  57. 

States,  see  Moss  v.  Rossie  Lead  Min-  6  Steele  v.  Harmer,  14  M.  &  W. 

ing  Co.,  5  Hill,  137 ;  Moss  v.  Averill,  831,  4  Exch.  1. 

10  N.  Y.  457.  6  Thompson  v.  Universal  Salvage 

1  Bramah  v.  Roberts,  3  Bing.  N.  C.  Co.,  1  Exch.  694. 
963.  7  Supra,  §  32. 

2  Neale  ».  Turton,  4  Bing.  149.  8  Supra,     §§     45-50;     Miller    v. 
8  Broughton   v.    Manchester,   &c.  Chance,  3  Edw.  Ch.  401. 

Waterworks  Co.,  3  B.  &  Aid.  1.  9  Fleckner  v.  Bank  of  U.  S.,  8 
4  Bult  v.  Morell,  12  A.  &  E.  745.  Wheat.  351;  First  National  Bank  i>.Na- 
In  the  United  States,  manufacturing  tional  Exchange  Bank,  92  U.  S.  128 ; 
companies  have  a  general  authority  to  Clark  v.  Farrington,  11  Wis.  306 ; 
issue  negotiable  paper  in  regular  course  Blunt  v.  Walker,  11  Wis.  334 ;  Ingra- 
of  business.  See  Mott  v.  Hicks,  1  ham  v.  Speed,  30  Miss.  410 ;  Bates  v. 
Cowen,  513;  Clark  v.  Woollen  Mfg.  Bank  of  Alabama,  2  Ala.  465;  Graham 
Co.,  15  Wend.  256  ;  Banking  Ass.  v.  v.  Hendricks,  22  La.  Ann.  523 ;  Sack- 
White  Lead  Co.,  35  N.  Y.  505  ;  Smith  ett's  Harbor  Bank  v.  Lewis  County 
v.  Eureka  Flour  Mills,  6  Cal.  1 ;  Ox-  Bank,  11  Barb.  213 ;  Steam  Nav.  Co. 
ford  Iron  Co.  v.  Spradley,  46  Ala.  98  ;  v.  Weed,  17  Barb.  383. 
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dental  to  the  legitimate  business  for  which  a  corporation  was 
formed.1 

On  the  other  hand,  an  express  authority  to  buy  and  sell  nego- 
tiable paper  is  not  sufficient  to  enable  a  corporation  to  engage 
in  the  business  of  banking,  unless  it  be  chartered  to  carry  on 
a  business  of  that  character.2  A  prohibition  from  engaging  in 
banking  includes  the  discounting  of  notes  or  bills  of  exchange 
as  a  regular  business.3 

In  Mechanics'  Bank  v.  Bank  of  Columbia 4  it  was  held  that  a 
section  in  the  charter  of  a  bank,  providing  "  that  all  bills,  bonds, 
notes,  and  every  other  contract  or  engagement  on  behalf  of  the 
corporation  shall  be  signed  by  the  president  and  countersigned 
by  the  cashier,"  was  not  intended  to  extend  to  contracts  implied 
by  law,  or  to  transactions  of  a  common  occurrence,  such  as  draw- 
ing checks  and  issuing  certificates  of  deposit/ 

§  180.  The  Use  of  a  Corporate  Name.  —  A  corporation,  like 
a  copartnership,  transacts  its  business  and  is  known  to  the  world 
by  a  particular  name ;  but  a  corporation  differs  from  a  copart- 
nership in  this,  that  it  must  sue  and  be  sued  like  a  single  indi- 
vidual, in  the  name  by  which  it  is  known  to  the  world.6 

If  a  corporation  has  a  particular  name  given  it  by  charter, 
this  name  should  be  used,  and  the  use  of  any  other  name  is 
unauthorized.6  But  it  seems  that  a  corporation  may  acquire 
a  new  name  by  usage  or  reputation.7  If  no  name  was  given  to 

1  Blair  v.  Perpetual  Ins.  Co.,  10  Ely,  5   Conn.  574;   New  York  Fire 
Mo.  561 ;  Buckley  v.  Bragg,  30  Mo.  Ins.  Co.  v.  Sturges,  2  Cow.  664.     See 
452;  Smith  v.  Eureka  Flour  Mills,  6  Pratt  v.  Eaton,  18    Hun,  293;   Tay- 
Cal.  1 ;  Atty.-Gen.  v.  Life  &  Fire  Ins.  lor  v.  Bruen,  2  Barb.  Ch.  301.     Corn- 
Co.,  9  Paige,  470 ;  Partridge  v.  Badger,  pare  People   v.   Loewenthal,    93   111. 
25  Barb.  146 ;  Potter  v.  Bank  of  Ithaca,  191. 

7  Hill,  530 ;  Mumford  v.  American  L.-  *  5  Wheat.  326. 

Ins.  Co.,  4  N.  Y.  463  ;  White's  Bank  v.  6  Supra,  §§  1-3. 

Toledo  Ins.  Co.,  12  Ohio  St.  601 ;  West-  6  Glass  v.  Tipton  Turnpike  Co.,  32 

ern  Cottage  Organ  Co.  v.  Reddish,  51  Ala.   376 ;    Regina  v.   Registrar,    10 

Iowa,  55.  Q.  B.  839. 

2  Sumner  v.  Marcy,  3  Woodb.  &  7  Dutch  West  India  Co.  v.  Moses, 
M.   112,  113;   Duncan   v.  Maryland  1  Stra.  614;  Knight  ».  Mayor  of  Wells, 
Sav.  Inst.,  10  G.  &  J.  299  ;  Re  Ohio  1  Ld.  Raym.  80;  Smith  v.  Plank  Road 
Life  Ins.  Co.,  9  Ohio,  291;  State  v.  Co.,    30   Ala.    N.    s.   650;    Minot   v. 
Granville  Soc.,  11  Ohio,  1.  Curtis,  7  Mass.  441;  South  District ». 

8  New    York    Fire    Ins.    Co.    v.    Blakeslee,  13  Conn.  227.     See  Mel- 
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a  corporation  by  its  charter,  the  right  to  adopt  a  name  may  be 
implied.1 

§  181.  The  Effect  of  a  Misnomer.  —  The  identity  of  a  cor- 
poration is  no  more  affected  by  a  change  of  name,  than  the 
identity  of  an  individual.2 

The  agents  of  a  corporation  have  no  implied  authority  to  use 
any  name  except  that  indicated  by  the  company's  charter,  in 
contracting  on  the  company's  behalf;  but  the  use  of  a  wrong 
name  is  ordinarily  not  material,  if  the  corporation  was  really 
intended  by  the  parties.  A  misnomer  of  a  corporation  has  the 
same  legal  effect  as  a  misnomer  of  an  individual.  A  contract 
entered  into  by  a  corporation,  under  an  assumed  name,  may  be 
enforced  by  either  of  the  parties.3  If  the  contract  was  expressed 
in  writing,  and  the  identity  of  the  corporation  can  be  ascertained 
from  the  instrument  itself,  the  misnomer  is  wholly  unimpor- 
tant;4 but,  if  necessary,  other  evidence  may  be  introduced  in 
order  to  establish  what  company  was  intended.5  The  same  rules 
apply  to  devises  to  corporations.6 

If  a  notice  is  sufficient  to  serve  its  purpose,  it  will  be  suffi- 


ledge  v.  Boston  Iron  Co.,  5  Gush.  158 ; 
and  cases  infra,  §  181. 

1  Anonymous,  1  Salk.  191.     Com- 
pare Pits  0.  James,  Hob.  124;  Ayray's 
Case,  11  Co.  19 ;  Johnson  v.  Common 
Council  of  Indianapolis,  16  Ind.  227. 

2  Cahill  v.  Biggar,  8  B.  Monr.  211 ; 
Rosenthal  v.  Madison  Plauk  Road  Co., 
10  Ind.  358  ;  North- Western  College 
».  Schwagler,  37  Iowa,  577.     Compare 
Episcopal   Soc.   v.   Episcopal   Ch.,   1 
Pick.  372;  infra,  \  441,  note,  and  §  566. 

8  Hoboken,  &c.  Ass.  v.  Martin,  2 
Beasley,  427 ;  Boisgerard  v.  New  York 
Banking  Co.,  2  Sandf.  Ch.  23  ;  Ham- 
mond v.  Shepard,  29  How.  Pr.  188, 
191.  Compare  Dutchess,  &c.  Co.  v. 
Davis,  14  Johns.  238;  All  Saints' 
Church  v.  Lovett,  1  Hall,  191,  and 
cases  under  Rule  XV.,  supra,  §  126 ; 
and  see  cases  in  the  following  notes. 

4  Mott  v.  Hicks,  1  Co  wen,  513; 
Boisgerard  v.  New  York  Banking  Co., 
2  Sandf.  Ch.  23;  Brookway  v.  Allen, 
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17  Wend.  40;  Hoboken,  &c.  Ass.  v. 
Martin,  2  Beasl.  427 ;  Chadsey  v.  Mc- 
Crary,  27  111.  253;  North-Western 
Distilling  Co.  v.  Brant,  69  111.  659; 
Pitman  ».  Kintuer,  5  Blackf.  250; 
Thatcher  v.  West  River  Nat.  Bank,  19 
Mich.  196. 

6  Medway  Cotton  Mfg.  v.  Adams, 
10  Mass.  360;  Melledge  v.  Boston 
Iron  Co.,  5  Gush.  158;  Berks,  &c. 
Co.  v.  Brush,  10  Ohio,  111;  Kentucky 
Seminary  v.  Wallace,  15  B.  Monr.  35 ; 
Berks,  &c.  Turnpike  Co.  v.  Myers,  6 
S.  &  R.  12 ;  Hammond  v.  Shepard, 
29  How.  Pr.  188. 

6  First  Parish  v.  Cole,  3  Pick.  232  ; 
Minot  v.  Boston  Asylum,  &c.,  7  Mete. 
416;  New  York  Institution,  &c.  v. 
How,  10  N.  Y.  84 ;  Button  v.  Tract 
Soc.,  23  Vt.  336 ;  Vansant  v.  Roberts, 
3  Md.  119  ;  Chapin  v.  School  District, 
35  N.  H.  445;  Preachers'  Soc.  v. 
Rich,  45  Me.  552;  Atty.-Gen.  v. 
Mayor,  7  Taunt.  546. 


CHAP.  Hi.]      THE  CONSTRUCTION  OP   CHAKTEBS.  §  183 

cient  in  law  although  it  contain  a  misnomer.1  So  a  statute  or 
legal  proceeding,  relating  to  a  corporation,  is  not  inoperative 
by  reason  of  a  slight  variation  in  the  company's  name,  if  the 
identity  of  the  corporation  is  clearly  indicated.2 

§  182.  A  misnomer  of  a  corporation  in  pleading  has  the  same 
legal  effect  as  a  misnomer  of  an  individual  under  similar  circum- 
stances. Suits  should  be  brought  by  and  against  parties  by 
their  proper  names.  But  a  misnomer  of  the  plaintiff  in  an  ac- 
tion must  be  pleaded  in  abatement  in  the  United  States,  as  was 
formerly  the  rule  in  England;3  and  the  same  rule  applies  in 
case  of  a  misnomer  of  the  defendant.4 

If  a  corporation  has  been  misnamed  in  an  obligation  made  in 
its  favor,  the  company  should  bring  suit  against  the  obligor  in 
its  right  name ; 5  but  if  the  obligor  of  a  bond  or  deed  be  mis- 
named, it  seems  that,  at  common  law,  he  should  be  sued  by  such 
assumed  name  and  not  by  his  proper  name.6 

§  183.  The  Implied  Right  to  sue  and  be  sued.  —  The  distin- 
guishing characteristic  of  a  corporation  is,  that  it  is  recognized 
by  law  as  a  collective  body.  Partnerships  usually  act  like  col- 
lective bodies  in  their  business  transactions,  but  they  are  not 
recognized  by  law  in  that  character ;  and  the  rights  of  the  several 
partners  or  members  must  be  worked  out  directly,  upon  com- 
mon-law principles,  without  the  intervention  of  the  company  or 
united  body,  as  a  representative  of  their  joint  interests.  In 
this  fact,  and  the  consequences  which  result  therefrom,  lies 

1  Eastham  v.  Blackburn  Ry.  Co.,  Kans.  224 ;  Lake  Sup.  Build.  Ass.  v. 
23  L.  J.  Exch.   N.  s.  199;    Gray  v.  Thompson,  32  Mich.  293;  State  v.  Tel- 
Monongahela  Nav.  Co.,  2   W.  &  S.  ephone  Co.,  36  Ohio  St.  296 ;  Wilson  y. 
156.  Baker,  52  Iowa,  423.     Compare  Vir- 

2  Chancellor  of  Oxford's  Case,  10  ginia,  &c.  Nav.  Co.  v.  United  States, 
Co.  44,  57  b ;   Souhegan,  &c.  Co.  o.  Taney,  418. 

Couihe,  7  N.  H.  309.  6  North -Western  Distilling  Co.  v. 

8  1  Chitty   on  PL  451  (6th  ed.) ;  Brant,  69  111.  658;  New  York  African 

Mayor  of  Strafford  v.  Bolton,  1  B.  &  Soc.  v.  Varick,  13  Johns'.  38 ;  Alloways 

P.  40 ;  Hoereth  v.  Franklin  Mill  Co.,  Creek  Township  v.  Strong,  5    Halst. 

30   111.  157.      Compare   Burnham  v.  323 ;  Commercial  Bank  v.  French,  21 

Savings  Bank,  5  N.  H.  446.     •  Pick.  486 ;  Berks,  &c.  Turnpike  Co.  v. 

*  Gilbert    v.  Nantucket  Bank,   5  Myers,  6  S.  &  R,.  12. 

Mass.  97;  Stone  v.  Berkshire  Soc.,  14  6  1  Chitty  on  PI.  245  (6th  ed.). 
Vt.  86;  School  District  v.  Griner,  8 
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the  fundamental  distinction  between  a  corporation  and  a  copart- 
nership.1 To  be  recognized  by  law  as  a  collective  body  is, 
therefore,  essential  to  the  legal  existence  of  a  corporation ;  and 
it  is  necessarily  implied  in  the  grant  of  every  charter  of  incorpo- 
ration that  the  company  may  sue  and  be  sued  in  a  corporate 
capacity,  without  regard  to  the  individual  members  who  compose 
the  company,  whenever  the  corporate  property  or  rights  are 
involved. 

§  184.  Remedies  available  to  a  Corporation.  —  A  corporation 
may  avail  itself  of  any  legal  or  equitable  remedy  which  would 
be  available  to  an  individual  under  similar  circumstances.  Thus, 
a  corporation  may  sue  like  an  individual  upon  express  or  im- 
plied promises.2  It  may  obtain  a  writ  of  right,  and  prosecute 
real  and  possessory  actions;3  and  it  may  sue  its  tenants  for 
use  and  occupation  whenever  an  individual  might  sue  in  that 
form  of  action.4  A  corporation  which  has  rendered  salvage 
services  through  its  agents  may  sue  in  admiralty  as  a  salvor.5 
So  a  corporation  may  sue  out  a  commission  in  bankruptcy 
as  petitioning  creditor ; 6  and  it  may  agree  to  a  reference  to 
arbitrators.7 

Corporations  are  impliedly  authorized  to  sue  in  chancery  when- 
ever their  equitable  rights  are  involved.  Thus,  a  corporation 
may  apply  for  an  injunction  to  prevent  other  persons  from  using 
its  name,  to  the  injury  of  its  trade.8  So  a  corporation  may,  by 
injunction,  restrain  the  commission  of  a  nuisance  upon  its  prop- 
erty;9 and,  in  a  proper  case,  it  may  maintain  a  bill  of  inter- 
pleader.10 

But  a  corporation  cannot  be  an  administrator  or  executor,  for 

1  Supra,  \\  1-3.  Vt.  97.     Compare  Sawyer  v.  Winne- 

2  See  cases  supra,  §§  121-125.  gance  Mill  Co.,  26  Me.  122;  Paret  v. 
8  1    Kyd    on    Corporations,    185 ;     City  of  Bayonne,  29  N.  J.  L.  559. 

Gospel  Soc.  v.  Wheeler,  2  Gall.  126.  '8  Newby  v.  Oregon,  &c.  E,.  R.  Co., 

4  Mayor,  &c.  of  Strafford  v.  Till,    Deady,  609 ;  Holmes  v.  Holmes  Mfg. 

4  Bing.  75.  Co.,  37  Conn.  278.     Compare  London 

6  The    Camanche,   8    Wall.   448;  &  Provincial,  &c.  Soc.  p.  London  & 

The  Blackwell,  10  Wall.  1.  Provincial,  &c.  Co.,  11  Jurist,  938. 

6  Ex  parte  Bank  of  England,   1         9  Central  Bridge  v.  Lowell,  4  Gray, 
Swanst.  10.  474. 

7  Alexandria  Canal  Co.  v.  Swaim,        10  Mills  v.  Townsend,   109  Mass. 

5  How.  89 ;  Day  v.  Essex  Bank,  14  115. 
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the  duties  of  an  administrator  or  executor  are  of  a  personal 
nature,  and  cannot  be  delegated  td  an  agent.1 

§  185.  Personal  injuries  cannot,  in  the  nature  of  things,  be 
suffered  by  a  corporation  aggregate ;  but  a  corporation  may  sue 
for  loss  of  service  or  other  pecuniary  damage  resulting  from  per- 
sonal injuries  to  its  servants.  And  a  corporation  may  by  the 
usual  remedies  recover  damages  for  every  kind  of  tort  which  it 
can  suffer. 

Corporations  are  not  confined  to  suits  for  damages  to  their 
tangible  property,  as  by  action  of  trespass  or  trover ;  but  they 
may  also  sue  for  consequential  damages  caused  by  loss  of  profits 
in  their  business.  Thus,  a  corporation  may  sue  on  account  of 
a  libel  or  slander  concerning  its  business  or  property ;  and 
an  allegation  of  special  damages  is  not  necessary  in  such 
case,  if  it  would  not  be  necessary  in  a  suit  'of  similar  character 
brought  by  an  individual.2  So  a  corporation  may  maintain 
an  action  on  the  case  on  account  of  a  vexatious  suit  brought 
against  it.3 

§  186.  The  Territorial  Limits  -within  which  a  Corporation  may 
act.  —  The  extent  of  the  territory  within  which  a  corporation 
may  carry  on  its  operations  depends  entirely  upon  the  nature 
of  the  business  in  which  the  corporation  is  engaged.  It  has 
sometimes  been  said  that  a  corporation  must  reside  in  a  particu- 
lar place,  and  that  it  cannot  immigrate  from  one  State  to  an- 
other; but  these  expressions  must  not  be  understood  to  mean 
that  a  corporation  is  restricted  in  its  transactions  to  a  particular 
area  of  territory,  by  some  technical  rule  of  law.  It  is  undoubt- 
edly true  that  the  meetings  of  stockholders  must  be  held  at 
some  fixed  place,  even  though  no  express  provision  to  that  effect 

1  Georgetown  College  v.  Brown,  34    Co.  v.  Perrine,  3  Zab.  402 ;  Shoe  & 
Md.  450;  Re  Thompson's  Estate,  33    Leather  Bank  v.  Thompson,  23  How. 
Barb.  334.  Pr.  253 ;  Knickerbocker  Life  Ins.  Co. 

In  England  it  is  held  that  if  a  cor-  v.  Ecclesine,  42  How.  Pr.  201 ;  Same 

poration  be  named  executor,  it  may  v.   Same,  34  N.  Y.  Super.   Ct.  76; 

appoint  an  individual  to  receive  ad-  Hahnemannian  Ins.  Co.  v.  Beebe,  48 

ministration  in  its  place.    1  Williams  111.  87.     Compare  Brennan  v.  Tracy, 

on  Exrs.  229.  2  Mo.  App.  540. 

2  Metropolitan    Omnibus    Co.    v.         s  Compare  South  Royalston  Bank 
Hawkins,  4  H.  &  N.  87;  Trenton  Ins.  «.  Suffolk  Bank,  27  Vt.  505. 
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be  contained  in  their  charter ; l  and  it  is  clear  that  a  corpora- 
tion cannot  transfer  its  franchises  from  the  jurisdiction  of  the 
sovereignty  which  granted  them,  to  the  jurisdiction  of  a  sover- 
eignty which  did  not  grant  them.2  But  if  there  be  no  express 
provision  in  the  charter  of  a  corporation,  limiting  it  in  its  ordi- 
nary business  transactions  to  a  particular  place  or  territory,  no 
such  limitation  is  to  be  implied.  The  rule  is  that  a  corporation 
may  carry  on  its  business  both  at  home  and  abroad,  in  the  same 
manner  as  an  individual  or  a  copartnership  engaged  in  a  similar 
enterprise.  The  right  to  carry  on  the  business  of  a  corporation 
in  a  foreign  State  undoubtedly  depends  upon  the  consent  of 
that  State ;  but  this  consent  is  almost  universally  accorded  as  a 
matter  of  comity.3 

§  187.  Accordingly,  it  has  been  held  that  a  corporation  char- 
tered for  the  purpose  of  carrying  on  the  business  of  banking 
may  engage  in  legitimate  banking  operations  in  the  territory  of 
any  State  which  gives  its  consent.  In  Bank  of  Augusta  v.  Earle, 
Chief  Justice  Taney  said :  "  The  charter  of  the  Bank  of  Augusta 
authorizes  it  in  general  terms  to  deal  in  bills  of  exchange,  and 
consequently  gives  it  the  power  to  purchase  foreign  bills  as  well 
as  inland ;  in  other  words,  to  purchase  bills  payable  in  another 
State.  The  power  thus  given  clothed  the  corporation  with  the 
right  to  make  contracts  out  of  the  State,  in  so  far  as  Georgia 
could  confer  it  For  whenever  it  purchased  a  foreign  bill,  and 
forwarded  it  to  an  agent  for  acceptance,  if  it  was  honored  by  the 
drawee  the  contract  of  acceptance  was  necessarily  made  in  an- 
other State ;  and  the  general  power  to  purchase  bills  without  any 
restriction  as  to  place,  by  its  fair  and  natural  import  authorized 
the  bank  to  make  such  purchases  wherever  it  was  found  most 
convenient  and  profitable  to  the  institution ;  and  also  to  employ 
suitable  agents  for  that  purpose.  The  purchase  of  the  bill  in 
question  was,  therefore,  the  exercise  of  one  of  the  powers  which 
the  bank  possessed  under  its  charter ;  and  was  sanctioned  by  the 
law  of  Georgia  creating  the  corporation,  so  far  as  that  State 
could  authorize  a  corporation  to  exercise  its  powers  beyond  the 
limits  of  its  own  jurisdiction."  4 

l  Infra,  §  363.  8  Infra,  \  502. 

3  Infra,  §  500.  4  Bank  of  Augusta  v.  Earle,  13 
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Upon  the  same  principle,  it  has  been  held  that  railroad  com- 
panies l  and  insurance  companies 2  may  establish  agencies  and 
make  contracts  in  foreign  States. 

§  188.  Corporations  may  acquire  and  hold  real  and  personal 
property,  wherever  this  is  found  convenient  in  the  prosecution 
of  their  authorized  purposes,  subject,  of  course,  to  the  laws  in 
force  where  the  property  is  situated.  And  although  a  corpo- 
ration may  not  have  authority  to  purchase  lands  in  a  foreign 
State  for  purposes  of  speculation,  it  may  nevertheless  be  author- 
ized to  receive  the  property  in  satisfaction  of  a  valid  debt.3 

The  cases  above  referred  to  are  cited  merely  to  illustrate,  and 
not  to  define,  the  general  rule,  that  corporations  are  impliedly 
authorized  by  their  charters  to  carry  on  business  in  the  custom- 
ary manner,  wherever  this  is  found  most  convenient  and  prof- 
itable. The  territory  within  which  a  corporation  must  confine 
its  operations  is  determined  by  the  nature  of  its  business,  and 
not  by  the  political  boundaries  between  States.4 

It  is  to  be  observed,  however,  that  it  is  always  implied  in  the 
grant  of  a  charter  of  incorporation  (where  there  is  no  indication 
to  the  contrary)  that  the  company  shall  have  its  central  office 
or  place  of  management  in  the  State  under  whose  laws  it  was 
organized.6  To  form  a  corporation  in  one  State  for  the  purpose 
of  carrying  on  business  wholly  in  another  State  would  be  a 
fraud  upon  the  latter ; 6  and  it  should  not  be  presumed  that  any 
State  intended  to  grant  a  charter  for  such  a  purpose. 

Pet.  588  ;  Williams  v,   Creswell,    51  495  ;  Muraford  v.  American  Life  Ins. 

Miss.    817 ;    Hadley   v.    Freedman's  Co.  4  N.  Y.  463. 

Savings  Bank,  2  Teun.  Ch.  122 ;  Sil-  8  Thompson  v.  Waters,  25  Mich, 

ver  Lake  Bank  v.  North,  4  Johns.  Ch.  227,    232  ;    Lathrop    v.    Commercial 

370.      Compare    People    v.    Oakland  Bank,  8  Dana,  114;  New  York  Dry 

County  Bank,  1  Dougl.  (Mich.)  282  ;  Docks  Co.  v.  Hicks,  5  McL.  Ill ;  Cin- 

Atty.-Gen.  v.  Oakland  County  Bank,  cinnati,  &c.  R.  R.  Co.  v.  Pearce,  28 

Walk.  (Mich.)  90.  Ind.  502 ;  infra,  \  509. 

1  See   Cluer  v.    Manchester,    &c.  4  New  York  Floating  Derrick  Co. 
R.  R.  Co.,  13  Gray,  124;    and   see  v.  Jersey  Oil  Co.,  3  Duer,  648  ;  Walter 
cases  infra,  5  194.  A.  Wood,   &c.    Co.   v.   Caldwell,    54 

2  Kennebec  Co.  v.  Augusta  Ins.,  &c.  Ind.   270;    and    see    generally  cases 
Co.,  6  Gray,  204 ;  Liverpool  Ins.  Co.  infra,  §  509. 

v.  Massachusetts,  10  Wall.  567,  573  ;          5  State  v.  Milwaukee,  &c.  Ry.  Co., 
Bard  v.  Poole,  12  N.  Y.498  ;  Western    45  Wis.  579  ;  infra,  §  363. 
v,  Genesee  Mutual  Ins.  Co.,  12  N.  Y.         6  Infra,  §  508. 
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In  State  v.  Milwaukee,  &c.  Ry.  Co.,1  the  Supreme  Court  of 
Wisconsin  expressed  an  opinion  that  it  is  the  duty  of  every  pri- 
vate corporation  to  keep  its  principal  place  of  business  and  its 
records  so  located  as  to  render  it  accessible  to  the  process  and  to 
the  exercise  of  the  visitatorial  power  of  the  State  by  which  it  is 
chartered. 


PART    II. 

HOW  THE  BUSINESS   OF  A  CORPORATION  SHOULD  BE 
CARRIED   ON. 

§  189.  The  General  Rule.  —  The  ultimate  object  of  every  trad- 
ing corporation  is  the  gain  of  money ;  and  hence  it  may  be  said 
that  any  act  which  results  in  pecuniary  profit  is  in  furtherance  of 
the  main  object  for  which  the  charter  of  a  company  of  this  char- 
acter was  granted.  However,  an  act  is  never  authorized  by  the 
charter  of  a  trading  corporation  merely  because  it  is  profitable  to 
the  company.  Charters  must  be  construed  in  the  light  of  cus- 
tom. Such  transactions  as  are  customary  or  usual  in  the  prose- 
cution of  a  business  of  the  khid  in  which  a  corporation  is 
engaged  are  impliedly  authorized  by  its  charter ;  but  a  corpora- 
tion has  no  right  to  engage  in  any  transaction  which  is  not  in 
pursuance  of  the  particular  enterprise  described  in  its  charter. 
The  same  rule  of  construction  is  applicable  to  articles  of  co- 
partnership.2 

In  Central  R  R.  Co.  v.  Collins,8  a  portion  of  the  shareholders 
in  a  railroad  company  obtained  an  injunction  to  restrain  the 
corporation  from  purchasing  a  large  amount  of  the  stock  of 
another  company,  for  the  purpose  of  controlling  its  manage- 
ment. McCay,  J.,  delivering  the  opinion  of  the  court,  said : 

1  45  Wis.  579  ;  infra,  §  644.  11    Ch.    D.    480,    481,    per    James, 

2  Hood  v.   New  York  &  N.   H.    L.  J. 

R.  R.  Co.,  22  Conn.  1,  16, 17 ;  Atty.-         8  40  Ga.  582-617 ;  Beman  v.  Ruf- 
Gen.  v.  Great  Eastern  Ry.  Co.  L.  R.    ford,  1  Sim.  N.  s.  564. 
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"We  do  not  think  the  profitableness  of  this  contract  to  the 
stockholders  of  the  Central  and  Southwestern  Eailroad  Com- 
pany has  anything  to  do  with  the  matter.  These  stockholders 
have  a  right,  at  their  pleasure,  to  stand  on  their  contract.  If 
the  charters  do  not  give  to  these  companies  the  right  to  go  into 
this  new  enterprise,  any  one  stockholder  has  a  right  to  object. 
He  is  not  to  be  forced  into  an  enterprise  not  included  in  the 
charter. 

"  That  it  will  be  to  his  interest  is  no  excuse ;  that  is  for  him 
to  judge.  By  becoming  a  stockholder  he  has  contracted  that  a 
majority  of  the  stockholders  shall  manage  the  affairs  of  the 
company  within  its  proper  sphere  as  a  corporation,  but  no  fur- 
ther ;  and  any  attempt  to  use  the  funds  or  pledge  the  credit  of 
the  company,  not  within  the  legitimate  scope  of  the  charter,  is  a 
violation  of  the  contract  which  the  stockholders  have  made  with 
each  other,  and  of  the  rights  —  the  contract  rights — of  any  stock- 
holder who  chooses  to  say,  '  I  am  not  willing.'  It  may  be  that 
it  will  be  to  his  advantage,  but  he  may  not  think  so,  and  he  has 
a  legal  right  to  insist  upon  it  that  the  company  shall  keep  within 
the  powers  granted  to  it  by  the  charter." 

The  question  whether  or  not  a  particular  transaction  was 
within  the  chartered  powers  of  a  corporation  generally  depends 
largely  upon  the  surrounding  circumstances ;  each  case  must  be 
decided  with  reference  to  its  peculiar  facts.  It  is  impossible, 
therefore,  to  formulate  rigid  rules  of  law  by  which  all  cases  of 
this  character  can  be  determined.  The  most  that  can  be  done 
is  to  state  the  general  principles  which  have  influenced  the 
courts  in  their  decisions,  and  to  illustrate  these  general  princi- 
ples by  examples.  The  application  of  the  law  to  individual 
cases  must  always  remain  a  matter  involving  the  exercise  of 
sound  practical  judgment  and  business  experience. 

§  190.  Transactions  collateral  to  the  Main  Purposes  of  a  Cor- 
poration. —  Trading  corporations  are  formed  for  the  pecuniary 
profit  of  their  shareholders.  Economy  is,  therefore,  essential  in 
the  proper  management  of  the  corporate  affairs ;  and  it  is  im- 
plied in  the  charter  of  every  corporation  of  this  character  that  it 
may  adopt  all  such  means  as  will  enable  it  to  attain  its  legiti- 
mate purposes  in  the  most  profitable  manner.  Whether  or  not 
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a  particular  act  be  authorized  by  the  charter  of  a  corporation, 
on  this  account,  is  often  a  question  requiring  much  nice  dis- 
crimination. A  transaction  may  prima  facie  appear  to  be  wholly 
foreign  to  the  business  for  which  a  corporation  was  formed;  and 
yet  if  it  be  auxiliary  to  any  legitimate  purpose  of  the  company, 
and  adapted  to  carry  out  the  same  more  advantageously,  it  is 
impliedly  authorized. 

The  considerations  which  influence  the  courts  in  passing  upon 
questions  of  this  character  were  stated  clearly  by  Lord  Romilly, 
in  Lyde  v.  Eastern  Bengal  Ky.  Co.1  In  that  case,  a  motion  was 
made  for  an  injunction  to  restrain  the  officers  of  a  railway  com- 
pany from  operating  a  steamboat  line  and  applying  the  com- 
pany's funds  to  that  purpose.  The  defendants  insisted  that  the 
use  of  a  steamboat  was  warranted  by  the  nature  of  the  com- 
pany's business  ;  and  as  an  illustration  of  the  manner  in  which 
a  railway  company  might  legitimately  embark  in  projects  appar- 
ently inconsistent  with  its  means  and  objects,  it  was  suggested 
that  a  railway  company  might  properly  work  a  coal-mine,  if 
by  so  doing  it  could  obtain  coals  more  cheaply  than  by  pur- 
chasing them  ;  and  that  it  would  be  foolish,  in  such  case,  to  pre- 
vent the  company  from  obtaining  a  profit  by  the  sale  of  such 
coals  as  were  raised  but  not  required  for  the  use  of  the  company. 
The  Master  of  the  Rolls  said:  "The  answer  to  this  argument 
appears  to  me  to  depend  upon  the  facts  of  each  particular  case. 
If,  in  truth,  the  real  object  of  the  colliery  was  to  supply  the 
railway  with  cheaper  coals,  it  would  be  proper  to  allow  the 
accidental  additional  profit  of  selling  coals  to  others ;  but  if 
the  principal  object  of  the  colliery  was  to  undertake  the  busi- 
ness of  raising  and  selling  coals,  then  it  would  be  a  perver- 
sion of  the  funds  of  the  company,  and  a  scheme  which  ought 
not  to  be  permitted,  however  profitable  it  might  appear  to  be. 
The  prohibition  or  permission  to  carry  on  this  trade  would  de- 
pend on  the  conclusions  which  the  court  drew  from  the  evidence. 
The  same  observations  apply  here :  if  the  use  of  the  boat  is 
really  to  assist  the  traffic  of  the  existing  railway,  it  is  lawful 
and  proper ;  but  if  the  object  be  to  extend  the  traffic  to 
places  beyond  the  railway,  which  the  railway  is  never  in- 

1  36  Beav.  16,  17. 
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tended  to  reach,  then  it  is  illegal  and  beyond  the  powers  of  the 
company." l 

§191.  The  Disposition  of  Surplus  Property.  —  Under  the 
most  skilful  management  of  the  affairs  of  a  corporation  it  may 
happen  at  times  that  a  portion  of  its  fixtures  or  other  property 
cannot  be  made  available  in  prosecuting  the  principal  business 
for  which  the  company  was  formed.  Under  these  circumstances, 
it  is  clearly  for  the  benefit  of  all  those  who  are  interested  in  the 
welfare  of  the  corporation  that  its  property  should  be  employed 
in  the  most  profitable  manner  possible,  even  though  not  for  the 
purposes  for  which  it  was  acquired.  A  prudent  business  man 
would  not  allow  his  capital  to  lie  idle  under  similar  circum- 
stances. 

Thug,  a  steam-ferry  company  may  own  a  larger  number  of 
vessels  than  are  required  in  the  prosecution  'of  its  regular  busi- 
ness at  any  particular  time ;  it  may  be  advisable  to  hold  addi- 
tional vessels  in  reserve  for  cases  of  emergency  or  accident.  But 
it  is  not  necessary  that  the  vessels  held  in  reserve  be  kept  idle. 
The  company  may  temporarily  lease  them  to  other  parties,  or 
may  use  them  itself  for  any  purpose  for  which  they  are  suitable, 
such  as  the  towage  of  vessels  or  the  transportation  of  passen- 
gers and  merchandise,  provided  such  use  be  merely  temporary 
and  incidental  to  the  principal  business  of  the  company.2  So  a 
railway  company  having  authority  to  keep  steam  vessels  for  the 
purposes  of  a  ferry  may  use  such  vessels  for  excursion  trips 
when  not  otherwise  employed.3 

The  principle  of  these  cases  was  affirmed  by  the  House  of 
Lords  in  Simpson  v.  Westminster  Palace  Hotel  Co.4  It  was 
there  held  that  a  company  which  had  been  established  for  the 
purpose  of  building  and  managing  a  hotel  and  tavern,  and  which 
had  erected  a  much  larger  building  than  it  could  use  at  first 
before  its  business  was  created,  might  temporarily  lease  a  large 

1  See  also   Mayor  of  Norwich  v.          8  Forrest  v.  Manchester,  &c.  Ry. 
Norfolk  Ry.  Co.,  4  El.  &  Bl.  397,  415,    Co.,  30  Beav.  40. 

443  ;  Atty.-Gen.  v.  Great  Eastern  Ry.         4  8  H.  L.  C.  712.     See  also  Hor- 

Co.,  L.  R.  11  Ch.  D.  480,  481,  505  ;  sey's  Claim,  L.  R.  5  Eq.  561 ;  French 

supra,  \  70;  infra,  \\  193-195.  v.'Town  of  Quincy,  3  Allen,  9  ;  City 

2  Brown  v.  Winuissimet  Co.,   11  Hotel  v.  Dickinson,  6  Gray,  586. 
Allen,  326. 
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portion  of  the  building  to  the  head  of  a  government  department 
for  offices.  Lord  Chelmsford  said :  "  I  am  satisfied  that  this 
arrangement  will  be  highly  beneficial  to  the  shareholders,  and 
will  aid  rather  than  obstruct  the  objects  of  the  undertaking, 
while  it  appears  to  me  quite  clear  that  it  does  not  interfere  with 
the  general  principle  upon  which  the  undertaking  is  based." 

In  Featherstonhaugh  v.  Lee  Moor,  &c.  Co.,1  Vice-Chancellor 
Page- Wood  held  that  a  mining  company  had  implied  authority 
to  lease  the  whole  of  its  mines,  works,  and  buildings  for  twenty- 
one  years,  for  the  reason  that  it  could  not  use  them  profitably 
itself.  The  decision  was  based  upon  the  principle  which  was 
acted  upon  in  Simpson  v.  The  Westminster  Hotel  Co. ;  but  it 
may  be  doubted  whether  other  considerations  should  not  have 
controlled.2 

§  192.  A  Corporation  may  adapt  itself  to  Changes  of  Time 
and  Circumstances.  —  A  corporation  has  implied  authority  to 
conduct  its  business  upon  liberal  principles.  It  may  gener- 
ally do  whatever  an  intelligent  man  would  do  under  similar 
circumstances.  Hence  it  is  implied  in  the  formation  of  every 
trading  corporation  that  it  shall  adapt  itself  to  changes  of 
time  and  circumstances;  and  that  it  may  avail  itself  of  any 
new  appliances  or  inventions  which  are  deemed  necessary  or 
convenient  to  a  successful  prosecution  of  its  business.  Under 
these  circumstances  there  is  no  departure  from  the  original 
agreement  of  the  corporators,  although  the  latter  could  not 
possibly  have  contemplated  the  alterations  which  time  and 
events  have  brought  about.  The  members  of  a  corporation 
all  agree  that  its  business  shall  be  carried  on  in  the  usual  man- 
ner. Very  few  of  the  transactions  of  a  trading  corporation  can 
be  anticipated  at  its  formation.  Yet  they  are  within  the  agree- 
ment of  the  shareholders,  because  it  is  understood  that  the  com- 
pany's business  shall  be  managed  in  the  customary  way ;  and  for 
the  same  reason  it  follows  that  a  corporation  may  extend  its 
business  and  adapt  itself  to  altered  circumstances  so  long  as  it 
remains  true  to  its  original  purposes. 

Thus,  a  manufacturing  company  may  adopt  new  machinery 

1  L.  R.  1  Eq.  318,  329.  *  See  infra,  §§  212-214,  217. 
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and  buy  a  patent-right,  in  order  to  be  able  to  compete  success- 
fully with  other  parties  engaged  in  a  similar  business.1 

A  canal  company  may  widen  and  deepen  its  canal,  and  a  rail- 
road company  may  enlarge  the  carrying  capacity  of  its  road,  in 
order  to  meet  the  requirements  of  an  increase  of  traffic.2 

In  Dupee  v.  Boston  Water  Power  Co.3  the  Supreme  Court  of 
Massachusetts  held  that  a  corporation  chartered  for  the  purpose 
of  creating  water  power  by  erection  of  dams  might  release  its 
water  privileges  after  they  could  no  longer  be  profitably  used ; 
that  it  might  thereupon  enter  into  arrangement  to  sell  its  lands, 
receiving  shares  of  its  own  stock  in  payment  at  a  certain  valua- 
tion ;  and  that  it  might  agree  to  raise  the  grade  of  the  lands  as 
an  inducement  to  the  purchasers.  Colt,  J.,  said :  "  Eegard  must 
be  had  to  the  peculiar  situation  of  the  property.  The  increase 
of  population  since  the  original  act  of  incorporation  has  given 
greatly  increased  value  to  the  lands  acquired  by  the  company. 
The  business  of  the  company  can  no  longer  be  profitably  con- 
fined to  the  development  and  use  of  its  water  privileges.  It 
has,  by  contract  with  the  Commonwealth,  the  city,  and  other 
owners  of  lands,  extinguished  its  water  power,  and  now  owns 
instead  thereof  extensive  and  valuable  tracts  of  lands,  over 
which  it  had  originally  only  the  right  to  flow.  This  change  in 
its  business  has  made  it  necessary  to  fill  in  and  improve  the 
land,  that  it  might  be  available  as  assets  of  the  company ;  and 
this  necessity  has  been  recognized  by  a  resolve  of  the  legis- 
lature authorizing  an  increase  of  capital  for  that  purpose. 

"  There  is  nothing  in  the  general  laws  of  the  Commonwealth,  or 
in  the  company's  charter,  which  forbids  the  sale  proposed.  The 
power  to  purchase  and  hold  implies  the  power  to  sell,  and  to  sell 
upon  such  terms  as  to  secure  the  highest  price.  .  .  .  We  cannot 
see  that  the  rights  of  any  of  the  stockholders  will  be  illegally 
prejudiced  by  the  proposed  receipt  of  the  shares  in  payment  for 
its  land.  Nor  is  there  anything  unreasonable  in  an  agreement 

1  Re  British,  &c.  Cork  Co.  (Leif-  2  Selden  v.  Delaware,  &c.  Canal 
child's  Case),  L.  R.  1  Eq.  231 ;  Co.,  29  N.  Y.  634 ;  Atlantic,  &c.  R.  R. 
Gleadow  v.  Hull  Glass  Co.,  19  L.  J.  Co.  v.  St.  Louis,  66  Mo.  228  ;  C.,  B., 
Ch.  44 ;  Dorsey,  &c.  Rake  Co.  v.  &  Q.  R.  R.  Co.  v.  Wilson,  17  111.  123. 
Marsh,  6  Fish.  Pat.  Gas.  387.  8  114  Mass.  37,  43,  44. 
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of  the  corporation  to  fill  up  lands  so  sold  to  the  usual  grade, 
made  at  the  time  of  the  sale  as  an  inducement  to  their  purchase, 
and  as  one  way  to  make  the  most  profitable  disposition  of  the 
property.  The  power1  to  make  such  an  agreement  is  implied  in 
the  power  to  sell." 

§  193.  Authorities  in  Ulustration  of  the  Preceding  Sections. 
—  The  principles  indicated  in  the  preceding  sections  have  been 
applied  in  a  great  variety  of  cases  arising  under  diverse  cir- 
cumstances. 

Thus,  it  has  been  held  that  a  company  newly  incorporated 
for  the  purpose  of  manufacturing  and  selling  glass,  after  having 
purchased  the  business  and  fixtures  of  a  former  company  en- 
gaged in  the  same  trade,  might  rightfully  contract  for  a  stock 
of  goods  in  order  to  enable  it  to  continue  the  business  regu- 
larly, and  thus  retain  the  customers  of  the  old  company  while 
the  machinery  was  being  put  in  repair.1 

It  has  been  held  that  a  railway  company  might  agree  to  con- 
struct a  carriage-road  and  wharf  in  consideration  of  a  release 
from  a  more  onerous  engagement ; 2  and  that  a  railway  company 
having  authority  to  build  a  bridge  for  the  purposes  of  its  traffic 
might  buy  one  already  built  answering  the  same  purpose.3 

A  corporation  may  undertake  the  performance  of  a  trust  wholly 
foreign  to  the  purposes  for  which  the  company  was  chartered,  if  it 
be  charged  upon  a  legacy,  the  substantial  part  of  which  is  for 
the  company's  benefit.4 

It  has  been  held  that  a  corporation  owning  a  large  body  of 
lands,  and  having  authority  "to  aid  in  the  development  of 
minerals  and  other  materials  in  and  upon  the  lands,  and  to 
promote  the  clearing  and  settlement  of  the  country,"  might 
rightfully  build  saw-mills  and  an  hotel  for  the  accommodation 
of  those  having  business  with  the  company.6  And  a  manu- 
facturing company  may,  under  certain  circumstances,  open  a 
shop  for  supplying  its  laborers  with  necessaries;  under  these 

1  Lyndeborough  Glass  Co.  v.  Mas-  H.  R,  Co.,  3  Sandf.  Ch.  626 ;  Moss 
sachusetts  Glass  Co.,  Ill  Mass.  315.  v.  McCullough,  7  Barb.  279. 

2  Wilson  v.  Furness  fty.  Co.,  L.  E.         4  In  the  Matter  of  Howe,  1  Paige, 
9  Eq.  28.  214. 

«  Thompson?;.  New  York  &  Harlem         6  Watts's  Appeal,  78  Pa.  St.  370, 

392. 
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circumstances  it  may  carry  on  the  shop  in  the  usual  manner 
of  retail  trade.1 

§  194  It  is  well  settled  that  railroad  companies  have  implied 
authority  to  make  contracts  for  the  transportation  of  merchandise 
to  points  beyond  the  limits  of  their  own  lines ;  and  that  they 
may  become  liable  for  the  safe  carriage  of  the  property  to  the 
place  of  its  destination.2  Similar  contracts  made  for  the  trans- 
portation of  passengers  and  their  luggage  are  of  daily  occurrence, 
and  have  repeatedly  been  held  to  be  authorized.3 

This  rule  is  based  upon  the  requirements  of  commerce  and 
public  convenience.  In  Perkins  v.  Portland,  Saco,  &c.  K.  R  Co.,4 
the  Supreme  Court  of  Maine  said  :  "  Upon  a  careful  survey  of 
all  the  authorities,  we  are  satisfied  that  a  railroad  company  may 
be  bound  by  a  special  contract  to  transport  persons  or  property 


1  Dauchy  v.  Brown,  24  Vt.  197. 

2  Railroad  Co.  v.  Pratt,  22  Wall. 
123;   Railway  Co.  ».  McCarthy,  96 
U.    S.   258 ;  "Burtis   v.   Buffalo,   &c. 
R.  R.  Co.,  24  N.  Y.  269  ;  Buffott  v. 
Troy,  &c.  R.  R.  Co.,  40  N.  Y.  168,  36 
Barb.  420 ;   Magliee  v.  Camden,  &c. 
R.   R.  Co.,  45 'N.  Y.  514;  Root  v. 
Great  Western  R.  R.  Co.,  45  N.  Y. 
524;  Milnor  v.  New  York  &  N.  H. 
R.  R.  Co.,  53  N.  Y.  363  ;  Darling  v. 
Boston  &  Worcester  R.  R.  Co.,  11 
Allen,  295  ;  Hill  Man.  Co.  v.  Boston 
&   L.   R.  R.    Co.,   104  Mass.   122; 
Feital  v.  Middlesex   R.  R.  Co.,  109 
Mass.  398 ;  Baltimore,   &c.   Steamb. 
Co.  v.  Brown,  54  Pa.  St.  77  ;  Gambles 
v.   Philadelphia,    See.   R.    R.    Co.,    4 
Brewster,   563,  604;  Cincinnati,  &c. 
11.  R.  Co.  v.  Pontius,  19  Ohio  St.  221 ; 
Illinois  Central  R.  R.  Co.  v.  Copeland, 
24  111.  332 ;  Field  v.  Chicago  &  R.  I. 
R.  R.  Co.,  71  111.  458 ;  Toledo,  &c. 
R.  R.  Co.  v.  Lockhart,  71  111.  627; 
Nashua  Lock  Co.  v.  Worcester,  &c. 
R.  R.  Co.,  48  N.  H.  339  ;  Wheeler  v. 
San  Francisco  &  A.  R.  R.  Co.,  31  Cal. 
46 ;  Grover  &  B.  S.  M.  Co.  v.  Mis- 
souri Pac.  R.  R.  Co.,  70  Mo.  672; 
Morse  v.  Brainerd,  41  Vt.  550  ;  Stew- 
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art  v.  Erie  Transp.  Co.,  17  Minn.  372  ; 
Bryan  v.  Memphis  R.  R.  Co.,  11  Bush, 
597 ;  Candee  v.  Pennsylvania  R.  R.  Co., 
21  Wis.  582;  Mulligan  v.  Illinois 
Central  R.  R.  Co.,  36  Iowa,  181;  East 
Tenn.,  &c.  R.  R.  Co.  v.  Rogers,  6 
Heisk.  143 ;  Louisville,  &c.  R.  R.  Co. 
v.  Campbell,  7  Heisk.  253 ;  Willey  v. 
West  Cornwall  R.  R.  Co.,  2  H.  &  N. 
703.  A  different  rule  has  been  enforced 
in  Connecticut ;  but  it  seems  probable 
that  the  courts  of  that  State  will  ulti- 
mately accept  the  prevailing  doctrine. 
See  Converse  v.  Norwich,  &c.  Trans. 
Co.,  33  Conn.  166;  Hood  v.  New 
York  &  N.  H.  R.  R.  Co.,  22  Conn.  1, 
502  ;  Elmore  v.  Naugatuck  R.  R.  Co., 
23  Conn.  457 ;  Naugatuck  R.  R.  Co. 
v.  Waterbury  Button  Co.,  24  Conn. 
468. 

8  Croft  v.  Baltimore  &  O.  R.  R.  Co., 
1  McArthur,  492 ;  Kessler  v.  New  York 
Central  R.  R.  Go.,  7  Lans.  63,  61 
N.  Y.  538  ;  Burnell  v.  New  York,  &c. 
R.  R.  Co.,  45  N.  Y.  184;  Wilson  v. 
Chesapeake,  &c.  R.  R.  Co.,  21  Gratt. 
654;  Illinois  Central  R.  R.  Co.  v. 
Copeland,  24  111.  332;  Candee  v. 
Pennsylvania  R.  R.  Co.,  21  Wis.  582. 

4  47  Me.  573,  590. 
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beyond  the  line  of  their  own  road.  In  granting  the  charter,  all 
incidental  powers  which  are  necessary  to  the  proper  and  profita- 
ble exercise  of  those  which  are  specially  enumerated  may  be 
presumed  to  be  conferred  by  implication.  The  business  of  com- 
mon carriers  between  different  places  is  intimately  interwoven, 
branching  off  into  innumerable  channels.  And  it  is  often  of 
great  public  convenience,  if  not  of  absolute  necessity,  that  sev- 
eral companies  should  combine  -their  operations,  and  thus  trans- 
port passengers  and  merchandise,  by  a  mutual  arrangement,  over 
all  their  lines  upon  one  contract  for  one  price." 

The  right  of  railroad  companies  to  make  traffic  arrangements 
between  themselves  and  with  other  carriers  for  the  transpor- 
tation of  passengers  and  freight  and  the  apportionment  of  the 
income  derived  from  such  joint  traffic,  has  been  established  upon 
similar  grounds.1 

§  195.  Upon  the  same  principle  it  has  been  held  that  a  rail- 
road company  may  make  a  contract  for  steam  vessels  to  con- 
nect with  the  terminus  of  its  line,  if  this  would  be  in  furtherance 
of  the  purposes  for  which  the  company  was  chartered  and  for 
the  convenience  of  travel.2  So  a  mining  company  may,  without 
being  expressly  authorized  by  charter,  purchase  a  steamboat  for 
the  purpose  of  carrying  its  minerals  to  the  market  and  delivering 
them  to  the  purchasers.3  But  each  case  of  this  character  must 
depend  upon  its  peculiar  circumstances.  A  railroad  company 
has  no  right  to  become  a  steamboat  company ;  nor  can  it  make 
the  transportation  of  passengers  and  merchandise  over  other 
roads  its  principal  business.  The  implied  right  of  a  railroad 
company  to  extend  its  business  to  distant  points  is  merely 
incidental  to  the  right  of  operating  its  own  line  of  road  in  the 
most  advantageous  manner.4 

1  Infra,  §  221 ;  and  see  cases  in    R.  R.  Co.,  4  Brewster,  563,  604,  605. 
the  preceding  notes.  •  Compare  Illinois  Central  R.  R.  Co.  v. 

2  South  Wales  Ry.  Co.  v.  Red-    Irvin,  72  El.  451,  455. 

mond,  10  C.  B.  N.  s.  675 ;  Shawmut  8  Galloway  Mining  Co.  v.   Clark, 

Bank  ».  Plattsburg,  &c.  R.  R.  Co.,  31  32  Mo.  305  j  Mossw.  Averell,  10  N.Y. 

Vt.  491 ;  Wheeler  v.  San  Francisco  449,  456. 

R.  R.  Co.,  31  Cal.  46.     See  also  Lyde  *  Colman  v.  Eastern  Counties  Ry. 

v.  Eastern  Bengal  Ry  Co.,  36  Beav.  Co.,  10  Beav.  1 ;  Gregory  v.  Patchett, 

16;   Camblos     v.    Philadelphia,    &c.  595,  606  j  Hare  v.  London  &  N.  W. 
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Eailroad  companies  have  implied  authority  to  build  stations 
of  all  kinds,  warehouses,  engine-houses,  coal  depots,  telegraph 
lines,  and  to  make  all  other  arrangements  which  are  necessary 
to  the  proper  and  convenient  management  of  their  business.1 
They  may  also  put  up  workshops  for  the  manufacture  and  repair 
of  their  machinery ;  and  it  has  been  held  that  a  railroad  com- 
pany might  purchase  and  work  a  colliery  in  order  to  supply  its 
own  coals.2  It  is  clear  that  all  railroad  companies  have  im- 
plied authority  to  erect  stations,  refreshment-rooms,  book-stalls, 
keep  omnibuses,  and  otherwise  provide  for  the  convenience  of 
travellers.3 

§  196.  Alteration  of  Charter  not  impliedly  authorized.  —  The 
charter  of  a  private  corporation  cannot  be  altered  without  the 
consent  of  the  legislature,4  nor  without  the  consent  of  every 
member  of  the  corporation.5  That  such  consent  cannot  be  im- 
plied seems  self-evident.  A  grant,  by  the  legislature,  of  per- 
mission to  act  in  a  corporate  capacity  for  a  specified  purpose, 
does  not  impliedly  authorize  the  grantees  to  assume  corporate 
powers  for  any  other  purpose.  Nor  do  the  members  of  a  corpo- 
ration, when  they  unite  to  do  business  under  a  particular  charter, 
impliedly  agree  to  become  parties  to  a  different  charter.  A  con- 
tract never  impliedly  gives  an  option  to  either  party  to  alter  the 
terms  originally  agreed  upon.  No  one  would  suppose  that  a 
majority,  or  any  portion,  of  the  members  of  a  copartnership, 
have  implied  authority  to  adopt  new  or  altered  articles  of  asso- 

R.  R.  Co.,  2  J.  &  H.  80,  106 ;  Hoag-  17.      Compare   Atty.-Gen.    v.    Great 

land  v.  Hannibal,  &c.  R.  R.  Co.,  39  Northern  Ry.  Co.,  1  Dr.  &  Sm.  154 ; 

Mo.    451 ;    Camblos   v.   Philadelphia,  s.  c.  6  Jurist,  N.  s.  1006. 

&c.  R.  R.  Co.,  4  Brewster,  563,  604 ;  8  Flanagan  v.  Great  Western  Ry. 

Pearce  v.  Madison,  &c.  R.  R.  Co.,  21  Co.,  L.  R.  7  Eq.  116 ;  Shrewsbury, 

How.    441.     See    Lyde   v.    Eastern  &c.  Ry.  Co.  v.  Stour  Valley  Ry.  Co., 

Bengal  Ry.  Co.,  36  Beav.  16 ;  supra,  2   De   G.  M.  &   G.  866 ;  Holmes  v. 

§  190;  infra,  §  209.  Eastern  Counties  Ry.  Co.,  3  K.  &  J. 

1  New  York,   &c.   R.   R.   Co.  v.  675 ;  Atty.-Gen.  v.  Great  Eastern  Ry. 
Kip,  46  N.  Y.  546 ;  Western  Union  Co.,  L.  R.  11  Ch.  D.  505,  per  Bram- 
Telegraph  Co.  v.  Rich,  19  Kans.  517;  well,  L.  J.    See  Railroad  Commission- 
Cother  ».  Midland  Ry.  Co.,  2  Phillips,  ers  v.  Portland,  &c.  R.  R.  Co.,  63  Me. 
469 ;  East  &  West  India  Docks,  &c.  269. 

Ry.  Co.  v.  Dawes,  11  Hare,  363.  *  Supra,  §§  27-31. 

2  Per  Lord   Romilly   in   Lyde  v.         6  Supra,  §§  51-5&. 
Eastern  Bengal  Ry.  Co.,  36  Beav.  16, 
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ciation  on  behalf  of  the  rest  of  the  company.  It  follows,  upon 
the  same  principle,  that  no  majority  of  the  shareholders  of  a 
corporation,  nor  any  agent  of  a  corporation,  can  have  any  im- 
plied authority  to  agree,  on  behalf  of  all  of  the  shareholders,  to 
an  alteration  of  their  charter.1 

§  197.  Consolidation  with  Other  Company  not  impliedly  au- 
thorized.—  The  reasons  stated  in  the  preceding  section  apply 
with  full  force  to  a  consolidation  of  several  corporations  into 
one.  This  can  never  be  effected  without  the  unanimous  consent 
of  the  members  of  each  company ;  and  such  consent  cannot  be 
inferred  as  an  implied  condition  of  their  charter  or  articles  of 
association.2 

§  198.  A  Grant  of  New  Franchises  not  an  Alteration.  —  The 
authorities  cited  in  the  preceding  sections,  and  the  reasons  upon 
which  they  are  founded,  apply  only  to  such  alterations  of  the 
charter  of  a  corporation  as  affect  the  agreement  between  the 
members  of  the  company. 

We  have  seen  that  a  charter  of  incorporation  has  a  double 
nature;  that  it  constitutes  a  grant  of  franchises  or  privileges 
from  the  State,  as  well  as  a  compact  between  the  corporators. 
So  far  as  a  charter  constitutes  a -compact  between  the  corpora- 
tors, it  cannot  be  altered  by  the  legislature  in  any  respect;8 
nor  can  it  be  altered  by  the  consent  of  any  mere  majority  of 

1  New  Orleans,  &c.  R.  R.  Co.  v.  441 ;  Tattle  v.  Michigan  Air  Line,  35 
Harris,  27  Miss.  517,  537-539 ;  Ste-  Mich.  247 ;  New  Orleans,  &c.  R.  R. 
vens  v.  Rutland,  &c.  R.  R.  Co.,  29  Vt.  Co.  v.  Harris,  27  Miss.  517 ;  McCray 
545;  Lauman  u.  Lebanon  Valley,  &c.  v.  Junction  R.  R.  Co.,  9  Ind.  359; 
R.  R.  Co.,  30  Pa.  St.  46 ;  Zabris'kie  ».  Booe  v.  Same,  10  Ind.  93 ;  Shelby- 
Hackensack,  &c.  R.  R.  Co.,  18  N.  J.  villc  Turnpike  Co.  v.  Barnes,  42  Ind. 
Eq.  178  ;  Kean  v.  Johnston,  9  N.  J.  498 ;  Clinch  v.  Financial  Co.,  L.  R.  4 
Eq.    407 ;    Black    v.    Delaware,  &c.  Ch.  117 ;  Dougan's  Case,  L.  R.  8  Ch. 
Canal  Co.,  24  N.  J.  Eq.  466 ;  Hart-  540.     See  also  supra,  §  54,  and  infra, 
ford,  &c.  R.  R.  Co.  v.  Croswell,  5  Hill,  §  543.     Upon  the  same  principle  it 
336  ;  Clearwater  v.  Meredith,  1  Wall,  follows  that  a  corporation  cannot  be 
40;  supra,  §  53;   infra,  §§  197-205,  subdivided  into  a  number  of  smaller 
311.    See  Railway  Co.  v.  Allerton,  18  ones   except  by   unanimous   consent. 
Wall.  233,  235.  Indiana  &  E.  Turnp.  Co.  v.  Phillips,  2 

2  Mowrey  v.  Indianapolis  &  Cin.  Pen.  &  W.  184;   Fulton  County  v. 
R.  R.  Co.,  4  Biss.  83 ;  Clearwater  v.  Mississippi,  &c.  R.  R.   Co.,   21   III. 
Meredith,    1    Wall.    25;    Pearce    v.  338. 

Madison,  &c.   R.   R.   Co.,   21  How.         8  Infra,  §§  425,  435. 
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the  parties  to  that  compact.  It  is  settled,  also,  that  the  fran- 
chises conferred  upon  a  corporation  at  its  creation  cannot  be 
withdrawn  by  the  legislature  without  the  unanimous  consent  of 
the  corporators.1  But  the  legislature  may  authorize  a  body  of 
corporators  to  exercise  new  franchises  without  impairing  those 
previously  granted.2  And  if  these  new  franchises  can  be  exer- 
cised without  a  departure  from  the  original  compact  between 
the  corporators,  there  is  no  reason  why  they  should  not  be 
accepted  and  exercised  on  behalf  of  the  company  by  the  ma- 
jority or  by  their  ordinary  managing  agents.3  Thus,  if  the  road 
of  a  turnpike  or  railroad  company  having  authority  to  build  a 
road  of  a  certain  general  description  is  found  impracticable  after 
having  been  located,  the  majority  may,  with  the  consent  of  the 
legislature,  locate  a  new  road,  falling  within  the  general  descrip- 
tion contained  in  the  charter.4 

199.  A  Discharge  from  Obligations  to  the  State  not  an  Alter- 
ation. —  Obligations  imposed  upon  a  corporation  for  the  benefit 
of  the  public  constitute  no  part  of  the  agreement  between  the 
members  of  the  company.  The  State  may  discharge  obligations 
of  this  character  without  the  consent  of  any  of  the  shareholders 

1  Infra,  \  §  423,  430.  may  be  required  to  carry  the  original 

2  Infra,  §  455.  design  into  complete  effect.     The  cor- 
8  In    Fry's    Exrs.    v.   Lexington,    poration  still  has  the  power  to  execute 

&c.  R.  R.  Co.,  2  Met.  (Ky.)  322,  323,  the  primary  object  of  its  creation,  and 
Chief  Justice  Simpson  said:  "None  if  it  should  not  attempt  to  use  the 
of  the  stockholders  are  injured  by  the  means  of  the  shareholders  for  any  other 
mere  passage  of  the  act  of  the  legisla-  purpose,  they  cannot  claim  to  be  ab- 
ture  amending  the  charter.  Unless  solved  from  their  obligation  to  pay  the 
the  company  shall  adopt  the  amend-  amount  of  their  subscriptions."  See 
ment,  and  proceed  to  act  under  it,  the  also  Everhart  v.  Philadelphia,  &c.  R.  R. 
subscribers  have  no  just  cause  of  com-  Co.,  28  Pa.  St.  358  ;  Gray  v.  Mo- 
plaint.  .  .  .  And  if  it  should  avail  nongahela  Nav.  Co.,  2  W.  &  S.  156 ; 
itself  of  such  proTisions  in  the  amend-  Clark  v.  Monongahela  R.  R.  Co.,  10 
ment  as  are  calculated  to  aid  in  the  Watts,  364 ;  Poughkeepsie,  &c.  Plank 
accomplishment  of  the  original  under-  R.  Co.  v.  Griffin,  24  N.  Y.  150 ;  Dela- 
taking,  and  are  entirely  consistent  ware,  &c.  R.  R.  Co.  v.  Irick,  3  Zabr. 
therewith,  it  will  have  the  right  to  do  321. 

it.     Every  stockholder  in  a  company         4  Irvine  v.  Turnpike  Co.,  2  Pen.  & 

which  is  organized  for  the  purpose  of  W.  474.    Compare  Fall  River  Iron 

constructing  a  railroad  comes  under  Works  v.  Old  Colony,  &c.  R.  R.  Co., 

an  implied  agreement  that  such  amend-  5  Allen,  221. 
inents  may  be  made  to  the  charter  as 
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of  the  company ; 1  and,  under  these  circumstances,  the  ordinary 
agents  of  the  company  are  authorized  to  act  within  the  scope 
of  their  powers,  in  the  same  manner  as  if  such  obligations  had 
never  existed.  Thus,  if  a  railroad  or  plank-road  company  is 
unable  to  mortgage  its  road  solely  by  reason  of  the  duties  which 
it  owes  to  the  State,  this  disability  may  be  removed  by  statute ; 
and  a  mortgage  executed  by  the  directors  thereafter  will  be 
valid.2  Upon  the  same  principle  it  has  been  held  that  the 
legislature  may  pass  an  act  enabling  a  bridge  company  to  issue 
preferred  stock ;  and  that  the  majority  may  thereupon  issue  such 
stock  in  order  to  raise  money  for  the  necessary  purposes  of  the 
corporation.3 

A  law  discharging  a  railroad  company  from  a  requirement 
of  its  charter  to  make  connection  with  another  line  of  road  is 
not  unconstitutional ;  and,  after  the  passing  of  such  a  law,  no 
shareholder  can  complain  if  the  majority  decide  not  to  make 
the  connection  as  originally  required,  provided  the  company's 
enterprise  be  not  thereby  altered.4  The  same  principle  has 
been  held  applicable  where  the  charter  of  a  railroad  company 


1  Infra,  \  456. 

2  Joy   v.   Jackson,   &c.  Plank  R. 
Co.,  11  Mich.  155.    Compare  Lauman 
v.  Lebanon  Valley  R.  R.  Co.,  30  Pa. 
St.  42,  45. 

8  In  Covington  v.  Covington,  &c. 
Bridge  Co.,  10  Bush,  76,  77,  the  court 
said:  "The  capital  of  the  company 
having  been  expended,  it  was  evident 
that,  without  the  addition  of  some 
available  means,  the  stock  already 
taken  must  not  only  be  sacrificed,  but 
the  enterprise  itself  prove  a  failure. 
It  was  necessary,  therefore,  to  raise 
money,  either  by  mortgaging  the  corpo- 
rate property  to  secure  its  payment,  or 
issue  preferred  stock,  in  order  to  en- 
able the  company  to  complete  the  work. 
.  .  .  The  power  of  the  legislature  to  en- 
able the  company  to  borrow  money  by 
mortgaging  the  whole  of  the  corporate 
property  to  secure  it  must  be  conceded. 
.  .  .  The  issuing  of  preferred  stock, 
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with  the  dividends  to  be  first  applied 
as  provided  in  the  amendments,  is 
only  a  means  of  enabling  the  company 
to  pledge  the  revenue  of  the  corpora- 
tion to  obtain  money,  instead  of  pledg- 
ing the  franchise  ;  the  only  distinction 
being  that  in  the  latter  case  the  fran- 
chise itself,  or  the  rights  therein,  may 
pass  from  the  stockholder;  while  in 
the  former,  although  the  payment  of 
the  dividends  may  in  effect  lessen  the 
value  of  the  non-preferred  stock,  yet 
the  last-named  stockholders  have  left 
them  a  voice  in  the  "control  and  man- 
agement of  the  corporation,  with  the 
right  to  share  the  profits  when  the 
dividends  to  the  preferred  stock  have 
been  paid."  See  also  Everhart  ». 
Philadelphia,  &c.  R.  R.  Co.,  28  Pa. 
St.  339,  353;  but  compare  infra, 
§  353. 

*  Wilson  v.  Wills  Valley  R.  R. 
Co.,  33  Ga.  470. 
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was  amended  by  extending  the  time  within  which  the  company 
was  required  to  complete  the  construction  of  its  road.1 

§  200.  General  Municipal  Regulations  do  not  impair  Existing 
Charters.  —  Corporations,  as  well  as  copartnerships,  are  formed 
with  a  view  to  all  such  general  municipal  regulations  as  fall  within 
the  scope  of  the  ordinary  legislative  powers  of  the  State.  Enact- 
ments of  this  character  may  enlarge  or  restrict  the  legal  rights  of 
a  corporation,  and  alter  the  powers  of  its  agents  correspondingly ; 
but  they  do  not  impair  the  contract  between  the  members  of  the 
company  any  more  than  they  would  impair  the  contract  between 
the.  members  of  a  copartnership  under  similar  circumstances.2 
Thus,  the  legislature  may  repeal  a  general  law  prohibiting  the 
execution  of  notes  payable  to  bearer,  without  impairing  the  char- 
ters of  existing  companies;  and,  after  such  repeal,  the  agents 
of  a  banking  company,  incorporated  while  the  prohibition  was 
in  force,  would  be  authorized  to  issue  notes  payable  to  bearer  in 
the  regular  course  of  the  banking  business.  The  same  prin- 
ciple would  be  applicable  if  only  corporations  or  banking 
companies  had  been  prohibited  from  issuing  notes  payable  to 
bearer,  and  the  prohibition  had  been  repealed  by  a  subsequent 
enactment. 

It  is  evident  that  if  the  legislature  has  constitutional  power 
to  enact  a  law,  affecting  the  charter  of  a  corporation,  without 
the  consent  of  the  company,  such  law  may  be  made  conditional 
in  its  operation  upon  the  acceptance  or  consent  of  a  majority  of 
the  corporators,  or  of  any  other  persons.3 

§  201.  Authorities  holding  that  the  Power  of  Alteration  may 
be  implied. — The  views  expressed  in  the  preceding  sections  have 
not  been  universally  adopted.  There  are  authorities  in  favor  of 
the  doctrine  that  a  majority  of  the  stockholders  of  a  corpora- 
tion may,  with  the  consent  of  the  legislature,  make  fundamental 
changes  in  the  purposes  of  the  company  as  originally  agreed  upon 
in  their  charter  or  articles  of  association.4  Thus,  it  has  been 

1  Taggart  v.  Western  Md.  R.  R.          2  Infra,  \\  440-453. 
Co.,  24  Md.  564.     See  also  Agricul-         8  Infra,  §  484. 
tural,  &c.  R.  R.  Co.  v.  Winchester,         4  See  Pacific  R.  R.  Co.  v.  Hughes, 
13  Allen,  29 ;   Clark  v.  Monongahela    22  Mo.  297 ;  Delaware  R.  R.  Co.  v. 
Nav.  Co.,  10  Watts,  334.  Tharp,  1  Houst.  174;  Martin  v.  Pen- 
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held  that  a  majority  of  the  stockholders  of  a  railroad  company 
may  build  an  extension  to  their  line  of  road,1  or  materially  alter 
the  course  of  the  road  as  fixed  by  the  charter,2  or  consolidate 
the  company  with  another  company,3  if  the  State  grant  them 
permission.  These  decisions,  it  will  be  perceived,  are  not  in 
accordance  with  the  weight  of  authority,  nor  can  they  be  sup- 
ported upon  principle.  It  is  probable,  therefore,  that  they 
would  not  be  followed,  except  in  the  States  where  they  were 
rendered. 

§  202.  It  has  sometimes  been  held  that  slight  alterations  may 
be  accepted  by  vote  of  the  majority,  but  that  radical  or  funda- 
mental changes  can  be  effected  only  by  unanimous  consent;  and 
there  are  many  dicta  in  the  authorities,  to  the  effect  that  altera- 
tions which  are  auxiliary  to  the  main  design  of  a  corporation, 
and  not  fundamental  in  their  nature,  may  be  accepted  by  the 
directors  of  the  company,  or  a  majority  of  the  stockholders.4 
But  the  principle  is  the  same,  whether  the  alteration  be  great  or 
small. 

In  Zabriskie  v.  Hackensack,  &c.  E.  E.  Co.5  Chancellor  Zabris- 
kie  severely  criticised  several  Illinois  and  Missouri  cases  in 
which  it  was  held  that  a  majority  of  the  stockholders  might,  by 


sacola  R.  R.  Co.,  8  Ma.  381 ;  Pacific  11  Ga.  450 ;  Middlesex  Turnpike  Co. 

R.  R.  Co.  v.  Renshaw,  18  Mo.  210;  v.  Locke,  8  Mass.  268;  Stephens  v. 

Claghorn  v.  Cullen,  13   Pa.  St.  141.  Rutland,  &c.  R.  R.  Co.,  29  Vt.  545 ; 

See  Dayton,  &c.  R.  R.  Co.  v.  Hatch,  1  Hartford,  &c.  R.  R.  Co.  v.  Croswell, 

Disney,  84 ;  Marlborough  Mfg.  Co.  v.  5  Hill,  386 ;  Marietta,  &c.  R.  R.  Co. 

Smith,  2  Conn.  583.  v.  Elliot,  10  Ohio  St.  57 ;  Manheim, 

1  GreenviUe,    &c.   R.    R.    Co.   v.  &c.  R.  R.  Co.  v.  Arudt,  31  Pa.  St. 
Coleman,  5  Rich.  Law,  118.  317.      See  also  cases  supra,   §   196, 

2  Banet    ».    Alton    &   Sangamon  infra,   \  314.     Compare  Simpson  v. 
R.  R.  Co.,  13  111.  504;    Peoria,  &c.  Denison,  10  Hare,  54-56. 

R.  R.  Co.  v.  Siting,  17  111.  429 ;  II-         8  Sprague  v.  Illinois  River  R.  R. 

linois  River  R.  R.  Co.  v.  Zimmer,  20  Co.,  19  111.   174.      Compare   Illinois 

111.  654 ;  Ross  v.  C.,  B.,  &  Q.  R.  R.  Grand  Trunk  R.  R.  Co.,  29  111.  243. 

Co.,  77  111.  134 ;  Rice  v.  Rock  Island  Contra,  see  cases  supra,  §  197. 
R.  R.  Co.,  21  111.  93.     Contra,  Witter         4  Woodfork  v.  Union  Bank,  3  Cold. 

v.  Mississippi,  &c.  R.  R.  Co.,  20  Ark.  488 ;   Pacific  R.  R.  Co.  v.  Hughes, 

488 ;  Hester  v.  Memphis,  &c.  R.  R.  22  Mo.  297 ;    Pacific  R.  R.   Co.  v. 

Co.,  32  Miss.  380,  381 ;  Champion  v.  Renshaw,  18  Mo.  210. 
Memphis,  &c.  R.  R.  Co.,  35  Miss.         6  18  N.  J.  Eq.  178,  191,  192. 
692  j  Winter  v.  Muscogee  R.  R.  Co., 
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authority  of  the  legislature,  make  a  change,  provided  it  be  not  a 
great  or  radical  one.  The  Chancellor  said :  "  The  principle  on 
which  they  are  decided  is  wrong ;  and  if  it  is  once  conceded  that 
a  majority  of  the  corporators  may,  by  authority  of  the  legislature, 
change  the  object  of  the  enterprise  in  small  things,  there  is  no 
principle  of  law  by  which  they  can  be  restrained  in  any  a  little 
larger,  or  in  the  character  of  the  whole  work.  The  same  prin- 
ciple will  lead  the  courts  of  Illinois  and  Missouri,  as  it  did  those 
in  New  York,1  to  allow  radical  changes,  and  must,  if  consistently 
applied,  allow  a  charter  for  a  railroad  to  be  used  for  banking 
or  insurance  business,  or  for  a  canal,  theatre,  brewery,  or  beer 
saloon." 

§  203.  A  Reservation  of  Power  to  alter  or  repeal  a  Charter 
does  not  increase  the  Powers  of  the  Majority.  —  Charters  of 
incorporation  are  frequently  granted  subject  to  a  reservation 
of  power  in  the  legislature  "  to  repeal,  alter,  or  suspend  "  them 
at  pleasure.  The  object  of  a  provision  of  this  kind  is  to  avoid 
the  application  of  the  rule  laid  down  in  the  Dartmouth  College 
case,  that  a  charter  of  incorporation  contains  a  contract  which 
cannot  be  impaired  by  law  without  the  consent  of  the  contract- 
ing parties.  A  charter  granted  subject  to  a  reservation  of  power 
to  repeal,  alter,  or  suspend  it,  may  be  repealed  or  modified  by 
the  legislature  at  any  time,  and  without  the  consent  of  the 
corporators.2  But  it  has  been  a  debated  question  whether  a 
mere  offer,  by  the  legislature,  of  an  altered  charter,  to  a  cor- 
poration whose  original  charter  was  granted  to  it  subject  to 
the  reserved  power  of  alteration  or  repeal,  can  be  accepted  by 
vote  of  a  majority  of  the  corporators,  against  the  wishes  of  the 
minority. 

It  seems  perfectly  clear  that,  Avhen  the  members  of  a  corpora- 
tion accept  a  charter  containing  a  reservation  of  power  in  the 
legislature  to  repeal  or  alter  it  at  pleasure,  they  do  not  intend 

1  The  Chancellor  probably  referred  cases  infra,  \\  204,  463;  and  compare 

to  the  New  York  cases  in  which  it  Hartford,  &c.  R.  R.  Co.  v.  Croswell,  5 

was  held  that  radical  changes  might  Hill,  386. 
be  effected  by  exercise  of  the  reserved         a  Infra,  \  469. 
power  of  alteration  and  repeal.     See 
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thereby  to  confer  the  power  of  alteration  or  repeal  upon  the 
majority,  or  any  other  agent  of  the  company. 

In  Zabriskie  v.  Hackensack,  &c.  E.  R.  Co.,1  the  Chancellor 
said:  "The  charter 'of  the  defendants  contains  this  provision, 
'  that  the  legislature  may,  at  any  time,  alter,  modify,  or  repeal 
the  same.'  The  object  and  purpose  of  these  provisions  are  so 
plain,  and  so  plainly  expressed  in  the  words,  that  it  seems  strange 
that  any  doubt  could  be  raised  concerning  it.  It  was  a  reserva- 
tion to  the  State,  for  the  benefit  of  the  public,  to  be  exercised 
by  the  State  only.  The  State  was  making  what  had  been  decided 
to  be  a  contract,  and  it  reserved  the  power  of  change,  by  altering, 
modifying,  or  repealing  the  contract.  Neither  the  words,  nor  the 
circumstances,  nor  apparent  objects  for  which  this  provision  was 
made,  can,  by  any  fair  construction,  extend  it  to  giving  a  power 
to  one  part  of  the  corporators  as  against  the  other,  which  they 
did  not  have  before.  It  was  to  avoid  the  rule  in  the  Dartmouth 
College  case,  not  that  in  Natush  v.  Irving,2  that  the  change  was 
made.  The  words  limit  the  power  to  that  object." 

§  204.  The  Effect  of  an  Offer  of  an  Amendment  where  the 
Power  of  Amendment  was  reserved.  —  It  is  well  settled,  how- 
ever, that  the  legislature  may,  by  virtue  of  a  reservation  of  this 
character,  repeal  or  alter  a  charter,  against  the  will  of  every 
member  of  the  corporation.  And  an  alteration  may,  under  these 
circumstances,  be  made  conditional,  so  that  it  shall  go  into  effect 
if  it  be  accepted  by  a  majority  of  shareholders,  but  not  other- 
wise.3 In  this  case  the  power  of  the  majority  to  accept  the 
alteration  on  behalf  of  the  company  is  derived  from  the  arbitrary 
will  of  the  legislature,  and  not  from  the  unanimous  agreement  of 
the  corporators. 

It  has  been  held  that,  where  the  legislature  has  the  power  to 
make  an  alteration  compulsory,  but  in  terms  makes  it  conditional 
upon  its  acceptance  by  the  corporation,  this  impliedly  means 
that  the  alteration  shall  go  into  effect,  provided  it  be  accepted 
by  vote  of  the  majority.  According  to  this  view,  a  law  pur- 

1  IS  N.   J.  Eq.   185.      See  also  2  Supra,  §  51. 

Kenosha,  &c.  R.  R.  Co.  v.  Marsh,  17  8  Infra,  §  484. 

Wis.  16. 
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§205 


porting  to  authorize  a  corporation  to  extend  its  business  means 
that  it  shall  extend  the  business  if  the  majority  of  the  corpora- 
tion so  desire.1 

§  205.  A  Reservation  of  Power  to  alter  a  Charter  does  not 
include  the  Power  to  change  it.  —  A  reservation,  by  the  legis- 
lature, of  power  to  alter  a  charter,  does  not  include  the  power  of 
making  radical  changes.2  And  where  the  legislature  has  no 
power  to  change  a  charter  peremptorily,  it  cannot  enable  the 
majority  to  do  so  against  the  will  of  a  minority.  Any  change, 
which  is  not  a  mere  alteration,  cannot  be  made  without  the 
unanimous  consent  of  the  shareholders,  even  though  the  power 
to  repeal  or  alter  the  charter  at  pleasure  be  reserved  by  the 
legislature.3 


1  Durfee  v.  Old  Colony  R.  R.  Co., 
5  Allen,  230 ;  Northern  R.  R.  Co.  v. 
Miller,  10  Barb.  260 ;  White  v.  Syra- 
cuse, &c.  R.  R.  Co.,  14  Barb.  560; 
Plank  Road  Co.  v.  Thatcher,  11  N.  Y. 
102 ;  Buffalo,  &c.  R.  R.  Co.  ».  Dud- 
ley, 14  N.  Y.  336  ;  Sprigg  v.  Western 
Tel.  Co.,  46  Md.  67 ;  Pacific  R.  R. 
Co.  v.  Renshaw,  18  Mo.  213 ;  Meadow 
Dam  Co.  v.  Grey,  30  Me.  551 ;  Mow- 
rey  v.  Indianapolis,  &c.  R.  R.  Co.,  4 
Biss.  78.  See  infra,  \  206.  Compare 
Joslyn  v.  Pacific  Mail,  &c.  Co.,  12 
Abb.  Pr.  N.  s.  329.  In  Zabriskie  v. 
Hackensack,  &c.  R.  R.  Co.,  supra, 
§  203,  most  of  the  above  decisions 
were  ably  criticised  by  the  Chancellor 
upon  the  supposition  that  they  were 
based  upon  the  doctrine  of  an  implied 
delegation  of  authority  by  the  corpo- 
rators to  a  majority  of  their  number. 
But  the  view  that  the  power  of  the 
majority  was  derived  from  the  act  of 
the  legislature  in  the  exercise  of  its 
compulsory  powers  was  not  adverted 
to.  It  does  not  appear  very  clearly 
in  any  one  of  the  cases  referred  to 
that  the  decision  was  arrived  at  by 
the  reasoning  given  in  the  text.  But 
it  is  the  only  reasoning  apparent  to 


the  writer,  by  which  these  decisions 
can  be  reconciled  to  well-established 
principles. 

It  is  true  that  an  offer  to  "  a  corpo- 
ration "  literally  means  an  offer  to  the 
whole  corporation,  and  not  to  a  major- 
ity merely.  But  the  distinction  be- 
tween the  majority  and  the  corporation, 
itself  is  frequently  overlooked  in  prac- 
tice, because  the  majority  usually  rep- 
resent the  corporation  in  all  things 
which  the  corporation  itself  can  do. 
It  is  not  a  great  stretch  of  construc- 
tion to  hold  that  the  legislature  in- 
tended that  the  alteration  should  be 
accepted  by  vote  of  the  majority,  this 
being  the  usual  method  by  which  corpo- 
rations express  their  assent,  although 
it  was  in  terms  offered  to  "  the  corpo- 
ration." 

2  Infra,  §  471. 

8  Zabriskie  v.  Hackensack,  &c. 
R.  R.  Co.,  18  N.  J.  Eq.  192 ;  White 
v.  Syracuse,  &c.  R.  R.  Co.,  14  Barb. 
560 ;  Buffalo,  &c.  R.  R.  Co.  v.  Ketch- 
urn,  14  N.  Y.  348;  Durfee  v.  Old 
Colony  R.  R.  Co.,  5  Allen,  247,  248. 
As  to  what  constitutes  an  alteration 
within  the  reserved  powers  of  the  leg- 
islature, see  infra,  §§  471-483. 
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§  206.  Franchises  granted  to  a  Corporation  may  be  exercised 
by  the  Majority  on  its  Behalf.  —  A  provision  in  the  charter  of 
a  corporation,  purporting  to  authorize  the  corporation  to  exercise 
certain  powers,  constitutes  not  only  a  grant  of  authority  by  the 
legislature  to  the  corporation,  but  it  also  is  an  element  in  the 
agreement  of  the  corporators.  For  it  is  clear  that  it  is  intended 
by  all  the  parties  who  join  in  creating  the  charter  of  a  corpora- 
tion, that  all  the  corporate  powers  granted  by  the  legislature 
may  be  exercised  without  breach  of  the  charter  contract. 

The  majority  in  stockholders'  meeting  are  impliedly  vested 
with  full  powers  to  carry  out  the  charter  contract,  and  to  do  on 
behalf  of  the  corporation  whatever  may  be  done  without  depart- 
ing from  the  charter.1  Hence,  any  authority  conferred  by  the 
legislature  upon  a  corporation  through  the  charter  under  which  it 
was  organized  may  be  exercised  by  the  majority  on  behalf  of  the 
corporation.  And  this  is  true,  although  an  alteration  of  the 
charter  under  which  the  corporate  affairs  are  carried  on  and  a 
change  in  the  company's  enterprise  be  involved.  The  powers  of 
the  majority,  under  these  circumstances,  depend  strictly  upon 
the  agreement  of  the  corporators  and  the  principles  of  the  law 
of  agency.2 

Accordingly,  if  the  charter  of  a  corporation  authorizes  the 
capital  stock  of  the  company  "  to  be  increased  from  time  to  time, 
at  the  pleasure  of  tJie  said  corporation"  this  impliedly  includes  a 
delegation  of  power  to  the  majority  in  stockholders'  meeting,  to 
declare  the  pleasure  of  the  corporation.3  So,  if  two  corporations 
are  authorized  by  their  charters,  or  by  a  general  law,  which  must 
be  considered  as  part  of  their  charters,  to  form  a  single  company 
by  consolidation,  a  consolidation  may  be  effected  by  a  majority 
of  the  stockholders  of  the  several  companies  at  general  meetings 
duly  convened.4 

1  See    supra,    §  §    33-35 ;     infra,    behalf  of  the  whole  company.     Lyde 
§  354.  v.  Eastern  Bengal  Ry.  Co.,  36  Beav. 

2  Under  an  express  delegation  of    10. 

authority,  it  is  clear  that  the  majority         8  Railway  Co.  v.  Allerton,  18  Wall, 

or  any  agent  of  a  corporation  may  ap-  236. 

ply  to  the  legislature  for  an  alteration,         4  Nugent  v.  Supervisors,  19  Wall, 

and  accept  an  offered  alteration,  on  241.    In  this  case  Mr.  Justice  Strong 
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§  207.  Authority  to  apply  to  the  Legislature  for  an  Alteration 
cannot  be  implied.  —  Authority  to  use  the  property  or  funds  of 
a  corporation  for  the  purpose  of  obtaining  an  alteration  of  the 
company's  charter  by  act  of  the  legislature,  can  never  be  im- 
plied ; l  nor  can  the  corporate  funds  be  used  in  order  to  procure 
the  destruction  of  the  company's  charter  by  judicial  proceed- 
ings.2 It  is  likewise  wholly  unauthorized  on  the  part  of  any 
person  or  persons  to  apply  to  the  legislature,  in  the  name  and  on 
behalf  of  a  corporation,  for  an  alteration  of  its  charter,  unless 
expressly  authorized  to  do  so  by  the  body  of  shareholders.3 

§  208.  Contracts  in  Anticipation  of  a  Future  Alteration  are  not 
impliedly  authorised.  —  A  charter  of  incorporation  does  not  im- 
pliedly  confer  authority  to  make  a  contract  in  anticipation  of 
obtaining  a  new  charter  to  supersede  the  existing  one.  Thus, 
a  railway  company,  has  no  implied  authority  to  make  an  abso- 
lute contract  to  purchase  lands  for  the  purpose  of  building  an 
extension,  in  anticipation  of  obtaining  the  requisite  authority 
by  act  of  Parliament.1  NOT  does  the  charter  of  a  railway  com- 
pany impliedly  confer  authority  to  enter  into  a  contract  with 
regard  to  the  traffic  upon  a  line  which  the  company  may  there- 
after be  chartered  to  build.5  A  contract  to  sell  out  the  concern 
of  a  company  and  take,  in  payment,  shares  of  a  company  about 
to  be  formed,  is  clearly  unauthorized,  unless  expressly  provided 
for  by  its  charter.6 

said :  "  In  a  multitude  of  cases  decided  liament  for  an  alteration,  they  may  de- 

iu  England  and  in  this  country,  it  has  fray  the  costs  out  of  the   company's 

been  determined  that  a  subscriber  for  funds.     Lyde  v.  Eastern  Bengal  Ry. 

the  stock  of  a  company  is  not  released  Co.,  36  Beav.  10. 

from  his  engagement  to  take  it  and  2  Daniel  v.  Mayor  of  Memphis,  11 

pay  for  it  by  any  alteration  of  the  Humph.  582. 

organization  or  purposes  of  the  com-  8  Infra,  §  413. 

pany,  which,  at  the  time  the  subscrip-  4  Gage  v.  Railway  Co.,  18  Q.  B. 

tion  was  made,  were  authorized  either  457 ;  Preston  v.  Liverpool  Ry.  Co.,  5 

by  the  general  law  or  special  charter ;  H.  L.  C.  622. 

and  a  clear  distinction  is  recognized  6  Midland  Ry.  Co.  v.  London,  &c. 

between  the  effect  of  such  alterations  Ry.  Co.,  L.  R.  2  Eq.  524.     See  Mor- 

and  the  effect  of  those  made  under  ris  &  Essex  R.  R.  Co.  v.  Sussex  R.  R. 

legislation  subsequent  to  the  contract  Co.,  20  N.  J.  Eq.  563 ;   Maunsell  v. 

of  subscription."     Infra,  §  315.  Midland,  &c.  Ry.  Co.,  1  H.  &  M.  130. 

1  Infra,  §  412.     If  the  directors  6  Bird  v.  Bird's  Co.,  L.  R.  9  Ch. 

have  express  authority  to  apply  to  Par-  358. 
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§  209.  A  Corporation  has  no  Implied  Authority  to  engage 
in  Transactions  outside  of  its  Chartered  Purposes.  —  A  corpora- 
tion has  no  implied  authority  to  engage  in  any  transaction 
which  is  not  in  pursuance  of  the  particular  business  which 
it  was  chartered  to  carry  on.  It  is  a  reasonable  presump- 
tion that  the  founders  of  a  corporation  intended  that  the 
company's  business  should  be  carried  on  in  the  usual  man- 
ner and  by  the  usual  means,  unless  they  have  expressly  pro- 
vided the  contrary.  A  transaction  which  is  connected  only 
remotely  with  the  chartered  purposes  of  a  corporation,  or 
which  is  unusual  as  a  means  of  attaining  those  purposes,  can- 
not be  deemed  to  be  impliedly  authorized  by  the  company's 
charter.1 

Thus,  a  corporation  cannot  engage  in  a  business  wholly  dis- 
tinct from  its  main  enterprise  merely  in  order  to  raise  funds  for 
the  purpose  of  carrying  on  the  latter.2  A  railroad  company 
cannot  purchase  and  hold  land  merely  to  prevent  a  rival  com- 
pany from  obtaining  it,  or  for  purposes  of  speculation  and  sale  ; 3 
nor  can  a  company  chartered  to  build  a  toll-bridge  construct  a 
wharf  and  rent  it,  without  a  departure  from  its  chartered  pur- 
poses.* 

A  coal-mining  company  cannot  buy  coals  in  the  market  as  a 
speculation.6  A  life  or  fire  insurance  company  has  no  implied 
right  to  issue  marine  policies ; 6  nor  can  a  railway  company 
trade  in  coals,7  or  become  a  steamboat  company,  or  carry  on  a 
brewery,  or  the  like.8  A  corporation  chartered  to  make  a  road, 
take  tolls,  and  build  hotels  for  the  accommodation  of  travellers, 
has  no  implied  authority  to  establish  a  stage  line  and  carry  the 

1  Supra,  §  189.  8  Alexander  v.  Cauldwell,  83  N.  Y. 

2  Waldo  v.  Chicago,  St.  Paul,  &c.    480. 

R.  R.   Co.,  14  Wis.  575 ;    Clark  v.         6  Natush  v.  Irving,  Gow  on  Part- 

Farrington,   11   Wis.   306;    and  see  nersliip,  576;  Re  Phoenix  Life  Ins. 

supra,  §  189.  Co.,  2  J.  &  H.  441. 

8  Rensselaer,   &c.    R.   R.    Co.   v,         7  Atty.-Gen.    v.    Great    Northern 

Davis,  43  N.  Y.  137 ;  Pacific  R.  R.  Ry.  Co.,  1  Dr.  &  Sin.  154;  s.  c.  6  Jur. 

Co.  v.  Seely,  45  Mo.  212  ;  Morgan  v.  N.  s.  1006. 
Donovan,  58  Ala.  241.  8  Lyde  v.  Eastern  Bengal  Ry.  Co., 

4  Toll  Bridge  Co.  v.  Osborn,  35  36  Beav.  14 ;  supra,  \  190. 
Conn.  7. 
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mails.1  A  company  incorporated  for  the  purpose  of  manu- 
facturing and  selling  railway  carriages  and  other  materials  for 
the  construction  and  use  of  railways,  and  "  to  carry  on  the  busi- 
ness of  general  contractors,"  cannot  lawfully  purchase  a  conces- 
sion to  build  a  railway  in  a  foreign  country  and  contract  to 
build  the  same  through  the  medium  of  a  foreign  company.2  A 
railroad  or  other  transportation  company,  chartered  to  transact 
business  upon  a  certain  line  of  road,  has  no  implied  authority 
to  extend  its  business  over  other  roads.3  But  this  refers  merely 
to  the  main  business  of  the  company,  and  does  not  imply  that 
a  railway  company  may  not  enter  into  traffic  arrangements  with 
other  companies  for  the  conveyance  of  passengers  and  freight  to 
distant  points.4 

§  210.  The  Right  to  transfer  the  whole  Concern  of  a  Corpora- 
tion to  another  Company.  —  The  reason  why  the  franchises  of  a 
corporation  cannot  be  transferred  is,  that  they  are  merely  per- 
sonal privileges  which,  in  the  nature  of  things,  are  not  transfer- 
able. An  attempted  transfer  of  corporate  franchises  without 
the  permission  of  the  State  (such  permission  operating  as  a  new 
grant)  is  therefore  simply  void.5 

The  validity  of  a  transfer  of  all  of  the  property  and  rights  of 
a  corporation,  not  including  its  franchises,  to  another  company, 
depends  upon  other  principles. 

It  must  then  be  considered  :  — 

First.  Whether  the  transfer  is  authorized  by  the  charter  of 
the  transferring  company. 

Second.  Whether  the  receiving  company  has  authority  by  its 
charter  to  acquire  the  property. 

Third.  Whether  there  is  any  reason  of  public  policy  or  any 
regard  for  the  rights  of  the  State  which  renders  the  transfer 
invalid.6 

1  Downing    v.    Mt.     "Washington    487;  Simpson  v.  Denison,  10  Hare, 
Road  Co.,  40  N.  H.  230 ;  Wiswall  v.    51 ;  Abbott  v.  Baltimore,  &c.  Packet 
Greenville,   &c.   Plank  Road  Co.,   3    Co.,  1  Md.  Ch.  542. 

Jones,  Eq.  183.  *  Supra,  §§  194,  195. 

2  Riche  v.  Ashbury  Ry.  Carriage,         6  Infra,  \  537. 

&c.  Co.,  7  H.  L.  C.  653.  «  Upon    the   latter    question  see 

8  Great  Western  Ry.  Co.  v.  Pres-    infra,  §§  485,  490. 
ton,  &c.  Ry.  Co.,  17  U.  C.  (Q.  B.)  477, 
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§  211.  Trading  Corporations  are  impliedly  authorized  to  wind 
up  their  Affairs  whenever  the  Majority  deem  this  to  be  desir- 
able.—  Commercial  corporations  are  ordinarily  formed  solely 
for  the  benefit  of  their  shareholders.1  It  is  therefore  no 
more  than  reasonable  that  the  corporators  should  be  author- 
ized to  give  up  their  speculation  and  wind  up  the  company's 
business,  if  it  should  turn  out  to  be  unprofitable  or  otherwise 
undesirable. 

The  law  is  settled  accordingly;  and  it  may  be  stated  as  a 
rule,  that  it  is  an  implied  condition  in  the  charter  of  every 
corporation  formed  solely  for  the  pecuniary  profit  of  its  share- 
holders, such  as  an  ordinary  trading  or  manufacturing  corpora- 
tion, that  its  business  may  be  wound  up  whenever  the  majority 
deem  this  to  be  expedient.  Under  these  circumstances  the  ma- 
jority may,  without  the  consent  o£  the  minority,  sell  the  whole 
of  the  company's  property,  close  up  the  business,  distribute  the 
assets,  and  surrender  the  charter  to  the  State.2 

§  212.  Upon  winding  up  a  Corporation  the  Assets  must  be 
distributed  in  Cash.  —  The  charter  of  a  trading  corporation  does 
not  impliedly  authorize  the  company,  to  sell  all  of  its  property 
and  distribute  the  proceeds,  after  paying  off  creditors,  among  the 
shareholders,  unless  this  be  done  in  good  faith  for  the  purpose 
of  finally  winding  up  the  corporate  affairs.  A  transaction  of 
this  character  would  not  be  authorized  as  a  mere  speculation, 
made  with  the  purpose  of  starting  the  company's  business  anew 
at  another  time.  Nor  can  the.  proceeds  of  a  sale  of  the  assets  of 
a  corporation  be  used  in  any  manner  inconsistent  with  the  com- 
pany's chartered  purposes.  Thus  a  sale  of  the  property  of  a  cor- 
poration to  another  company,  in  consideration  of  a  transfer  of 

1  Supra,  §§  2,  3.  416;  Bank  of  Switzerland  v.  Bank  of 

2  Treadwell  ».  Salisbury  Mfg.  Co.,  Turkey,  5  L.  T.  N.  s.  549.     Compare 
7  Gray,  393 ;  Reeves  v.  Copper  Co.,  Kean  v.  Johnson,  9  N.  J.  Eq.  413 ; 
15  Pick.  351 ;  Wood  v.  Bedford  R.  R.  Currien  v.  Santini,  16  La.  Ann.  27 ; 
Co.,   8  Phila.  94  ;  Wilson  v.  Central  Polar  Star  Lodge  v.  Polar  Star  Lodge, 
Bridge  Co.,  9  R.  I.  590;  Lauman  v.  16  La.  Ann.  53;  Mobile  &  Ohio  R.  R. 
Lebanon  Valley  R.  R.  Co.,   30   Pa.  Co.  v.  State,  29  Ala.  586,  587;  Abbot 
St.  42;  Wilson  v.  Miers,  10  C.   B.  v.   American  Hard   Rubber  Co.,   33 
N.   s.   343 ;   Black  v.  Delaware,   &c.  Barb.  579. 

Canal  Co.,  22  N.  J.   Eq.  404,   415, 
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shares  in  the  latter  company  to  the  shareholders  of  the  former, 
is  clearly  not  impliedly  authorized.  No  majority  have  any  im- 
plied authority  to  constitute  any  dissenting  shareholder  a  mem- 
ber of  another  corporation.  A  transaction  of  this  description 
would  in  effect  amount  to  a  consolidation  of  the  two  companies.1 

But  a  corporation  may  sell  out  its  assets,  and  receive  in  pay- 
ment stock  in  another  company,  having  a  fixed  money  value 
and  convertible  into  cash  at  any  time.  The  stock  received 
under  these  circumstances  is  taken  in  lieu  of  money.  It  may 
be  distributed  in  specie  among  those  shareholders  who  are 
willing  to  accept  it,  but  should  be  converted  into  cash  and  the 
proceeds  distributed  among  those  who  do  not  consent  to  the 
arrangement.2 

§  213.  After  the  regular  business  of  a  corporation  has  been 
brought  to  a  close,  the  shareholders  have  a  right  to  an  immediate 
distribution  of  the  company's  assets.3  They  cannot  be  compelled 
to  accept  an  annuity  in  place  of  their  shares.  Hence  a  transfer 
of  the  assets  of  a  corporation  by  a  sale  or  a  long  lease  in  consid- 
eration of  an  annual  rent  is  unauthorized,  although  made  in 
good  faith  for  the  purpose  of  closing  out  the  company's  business, 
unless  provision  be  made  for  paying  to  dissenting  shareholders 
the  value  of  their  shares  in  the  whole  property  in  cash.4 

§  214.  Upon  winding  up  a  corporation,  no  shareholder  can 
claim  to  have  any  part  of  the  company's  property  distributed  in 
specie ;  but  every  shareholder  is  entitled  to  be  paid  his  propor- 
tionate part  of  the  value  of  the  whole  property.  The  majority 
are  impliedly  authorized  to  close  out  the  business  for  the  com- 
mon benefit,  upon  the  best  terms  which  can  be  obtained. 

1  Re  Empire  Ass.  Co.,  L.  R.  4  Eq.  24  N.  J.  Eq.  455  ;  Middlesex  R.  R. 
341 ;  Clinch  v.  Financial  Co.,  L.  R.  4  Co.  ».  Boston  &  Chelsea  R.  R.  Co., 
Ch.  117 ;  McCurdy  v.  Meyers,  44  Pa.  115  Mass.  351 ;  Winch  v.  Birkenhead 
St.   535;   Bird  v.    Bird's"    &c.    Co.,  R.  R.    Co.,    5    De    G.   &   S.   562; 
L.   R.    9   Ch.    358  ;  Frothingham   v.  Conro   r.  Port,   Henry  Iron   Co.,   12 
Barney,  6  Hun,  366.  Barb.  27,  63.     Compare  Featherston- 

2  Treadwell  v.  Salisbury  Mfg.  Co.,  hangh  v.  Lee  Moor,  &c.  Co.,  L.  R.  1 
7  Gray,  393,  397,  405.  Eq.^318,  supra,  §  191 ;  Midland  Ry. 

8  Frothingham  v.  Barney,  6  Hun,  Co.  v.  Great  Western  Ry.  Co.,  L.  R. 

366 ;  Taylor  v.  Earle,  8  Hun,  1 ;  8  Ch.  841,  'infra,  §  226 ;  Gratz  v. 

Me  Vicker  ».  Ross,  55  Barb.  247.  Pennsylvania  R.  R.  Co.,  41  Pa.  St. 

4  Black  v.  Delaware,  &c.  Canal  Co.,  447. 
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There  seems  to  be  no  good  reason,  therefore,  why  the  majority 
should  not  make  a  lease  of  the  whole  property,  or  apply  it  to 
any  other  use  which  they  may  find  profitable,  provided  this  be 
done  in  good  faith  for  the  purpose  of  finally  winding  up  the 
business  of  the  corporation,  and  provided  every  shareholder  who 
is  unwilling  to  join  in  the  new  enterprise  be  given  the  full 
value  of  his  shares  in  the  whole  property.  Chancellor  Zabriskie 
said :  "  If  I  am  right  in  the  conclusion  arrived  at  above,  that  the 
majority  of  corporators  under  a  charter  which  specifies  no  defi- 
nite time  for  its  continuance  have  a  right  to  abandon  the  under- 
taking and  dispose  of  and  divide  the  property,  the  proceeding  in 
this  case  is  valid,  as  against  the  complainants,  as  a  lawful  way  of 
accomplishing  that  end  as  to  them.  Two  thirds  of  these  corpo- 
rators have  determined  that  they  do  not  desire  to  go  on  with 
these  enterprises  under  the  charters,  and  that  they  wish  to  aban- 
don them,  and  are  willing  to  accept  as  their  share  of  the  corpo- 
rate property  a  yearly  rent  or  annuity  secured  by  a  provision 
like  that  contained  in  this  proposed  lease.  Some  stockholders 
are  not  willing ;  and  although  the  majority  can  effect  the  aban- 
donment, they  cannot  compel  the  dissentients ,  to  accept  like 
compensation  for  their  stock ;  it  might  be  compelling  them  to 
embark  their  capital  in  a  new  enterprise.  Provision  is  therefore 
made  to  pay  or  return  to  them  the  full  value  of  their  shares 
of  the  whole  property  of  the  corporation.  This  is  all  they 
would  have  if  the  works  were  sold  out.  The  provision  is  a 
most  equitable  one,  and  without  it  the  transaction,  even  if  valid 
and  legal,  would  not  be  equitable  and  just." 1 

§  215.  Charters  in  Force  for  a  Limited  Period  of  Time.  —  It  is 
sometimes  provided  in  charters  of  incorporation,  that  they  shall 
continue  in  force  for  a  limited  time  only.  Provisions  of  this 
character  are  usually  inserted  for  the  benefit  of  the  State ; 
they  are  inserted  in  order  to  limit  the  duration  of  the  franchises 
granted  by  the  State  to  the  corporators,  rather  than  to  bind  the 
latter  to  continue  their  business  for  any  definite  period  of  time. 

If  the  meaning  of  a  provision  in  the  charter  of  a  corporation 
is  that  the  company's  business  shall  be  carried  on  for  a  definite 

1  Black   v.    Delaware,    &c.    Canal    455;  Lauman  v.  Lebanon  Valley  R.  R. 
Co.,  22  N.  J.  Eq.  415,  24  N.  J.  Eq.    Co.,  30  Pa.  St.  42. 
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period  of  time,  no  majority  haye  the  •  right  to  shorten  that 
period,  even  with  the  consent  of  the  State.1  But  if  the  pro- 
vision is  intended  merely  as  a  limitation  upon  the  duration  of 
the  franchises  granted  to  the  corporators,  there  is  no  reason  why 
the  majority  should  not  be  held  to  have  implied  authority,  as  in 
other  cases,  to  wind  up  the  business  of  the  company  whenever 
they  deem  this  to  be  expedient. 

§  216.  The  Minority  of  the  Shareholders  of  a  Corporation 
have  no  Right  to  wind  up  its  Business.  —  It  is  an  implied  condi- 
tion in  the  charter  of  an  ordinary  trading  corporation,  if  there 
be  no  express  words  to  the  contrary,  that  its  business  shall  be 
carried  on  so  long  as  the  holders  of  a  majority  of  the  stock 
deem  this  to  be  advisable.  The  several  stockholders  clearly 
have  no  power  to  dissolve  the  corporation(  by  surrendering  its 
franchises  to  the  State ;  nor  can  they  interfere  with  the  manage- 
ment of  the  company,2  or  insist  on  having  its  affairs  wound  up, 
against  the  wishes  of  the  majority.3  A  corporation  differs  in 
this  respect  from  a  simple  copartnership,  which  exists  merely  at 
the  will  of  its  members,  and  may  be  dissolved  by  any  one  of 
them  at  any  time,  if  no  certain  period  for  its  duration  was  agreed 
upon  in  the  partnership  contract.4 

§  217.  When  it  is  the  Duty  of  a  Corporation  to  wind  up  its 
Business.  —  The  general  rule  stated  in  the  preceding  section 
must  be  taken  subject  to  the  qualification,  that  if  it  turns  out 
that  the  purposes  for  which  a  corporation  was  formed  cannot 
possibly  be  attained,  it  is  the  duty  of  the  company  to  cease 
transacting  business,  and  to  wind  up  its  affairs ;  for  any  trans- 
action in  which  the  company  might  engage,  under  these  circum- 
stances, would  necessarily  involve  a  departure  from  the  purposes 
for  which  the  company  was  incorporated. 

The  ultimate  object  of  every  ordinary  trading  corporation  is 
evidently  the  pecuniary  gain  of  its  shareholders.  It  is  for  this 
purpose  alone  that  ordinary  trading  corporations  are  chartered, 

1  See  per  Chancellor  Zabriskie  in         8  Pratt    v.   Jewett,    9    Gray,    34; 
Black  v.  Delaware,  &c.  Canal  Co.,  22    infra,  §  406. 

N.  J.  Eq.  403,  404-406 ;  Von  Schmidt  4  1  Lindley  on  Partnership  (4tu 
v.  Huntington,  1  Cal.  55.  ed.),  232-235. 

2  Infra,  §  382. 
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and  for  this  purpose  and  no  other  have  the  shareholders  ad- 
vanced their  shares  of  the  capital.  It  seems  to  follow,  therefore, 
that  after  a  corporation  of  this  character  has  become  hopelessly 
insolvent,  or  unable  to  carry  on  its  business  except  at  a  loss,  it 
is  the  duty  of  the  managers  of  the  company  to  stop  carrying 
on  its  business  any  further,  and  to  wind  up  its  affairs.  To  con- 
tinue the  business  of  the  company  under  these  circumstances 
would  involve  both  an  unauthorized  exercise  of  corporate  fran- 
chises1 and  a  breach  of  the  charter  contract.2  For  the  same 
reason,  it  follows  that,  if  circumstances  have  rendered  it  impossi- 
ble to  continue  to  carry  on  the  particular  kind  of  business  for 
which  a  corporation  was  formed,  with  profit  to  the  shareholders, 
it  is  the  duty  of  the  managing  agents  to  wind  up  the  company's 
affairs  voluntarily. 

It  is  well  settled  that  a  copartnership  may  be  dissolved  under 
similar  circumstances  by  any  one  of  its  members,  although  the 
partnership  agreement  provide  that  the  company  shall  continue 
for  a  definite  term  of  years.3  And  the  rule  applicable  in  case  of 


1  Infra,  §  651.     Compare  §  571. 

2  Infra,  §  407. 

8  Thus,  in  Baring  v.  Dix,  1  Cox, 
213,  the  question  arose  whether  a 
partnership,  which  had  been  formed 
for  the  purpose  of  spinning  cotton 
under  a  certain  patent,  should  be  dis- 
solved, after  the  invention  had  turned 
out  to  be  a  failure,  and  had  been  given 
up  entirely.  Lord  Kenyon  referred 
the  case  to  the  master  "  to  inquire  and 
state  to  the  court  whether  the  said 
copartnership  business  could  now  be 
carried  on  according  to  the  true  intent 
and  meaning  of  the  said  articles  of 
copartnership,"  —  and  declared  that 
if  the  master  should  report  that  the 
business  could  not  be  so  carried  on, 
he  would  dissolve  and  wind  up  the 
company. 

In  Bailey  v.  Ford,  13  Sim.  495, 
Vice-Chancellor  Shadwell  ordered  that 
a  partnership  entered  into  for  a  term 
of  twenty -one  years  should  be  wound 
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up  before  the  expiration  of  the  term, 
because  it  had  become  wholly  insol- 
vent and  its  affairs  were  daily  growing 
worse. 

In  Jennings  v.  Baddeley,  3  K.  &  J. 
78,  Vice-Chancellor  Page- Wood  held 
that  a  partnership  which  had  been 
entered  into  for  a  term  of  years  should 
be  dissolved  before  the  end  of  the 
term,  after  it  had  turned  out  that 
the  business  could  not  be  carried  on 
profitably  without  further  capital,  each 
partner  having  contributed  his  share 
according  to  the  partnership  agree- 
ment, and  some  of  the  partners  being 
unwilling  to  contribute  any  more ; 
and  that  it  was  immaterial  whether 
the  concern  be  already  embarrassed 
or  not.  The  Vice-Chancellor  said : 
"The  doctrine  of  this  court  has  al- 
ways been,  that  expectation  of  profit 
is  implied  in  every  copartnership ; 
that  every  partnership  is  entered  into 
by  the  partners  with  the  view  of  de- 
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a  copartnership  has  been  held  to  be  fully  applicable  in  case  of  a 
corporation  or  joint-stock  company.1  The  reasonableness  of  this 
doctrine  requires  no  comment ;  it  is  a  protection  to  creditors  and 
to  the  public  when  applied  to  companies  whose  shareholders  are 
not  individually  liable  for  the  corporate  obligations,  and  it  is 
in  all  cases  a  protection  to  the  individual  shareholders  against 
unfair  dealing  on  the  part  of  the  managers  of  their  company,  or 
the  majority. 

§  218.  When  a  Corporation  may  purchase  the  -whole  Concern 
of  another  Company.  —  The  question  whether  or  not  a  corpora- 
tion may  purchase  the  whole  concern  of  another  company  de- 
pends upon  the  circumstances  of  the  case.  A  corporation  may 
purchase  from  another  company,  as  well  as  from  an  individual ; 
and  it  may  make  the  best  bargain  it  can  in  t  order  to  obtain  any 
property  which  is  required  for  a  purpose  authorized  by  its  char- 
ter. If,  then,  one  company  should  desire  to  sell  all  of  its  fix- 
tures and  stock  in  trade,  and  another  company  should  have  a 
legitimate  use  for  substantially  the  same  property  in  carrying  on 
its  own  business,  the  latter  company  would  be  entitled  to  pur- 
chase the  whole  concern  of  the  former.  Under  these  circum- 
stances it  would  not  be  an  objection  to  the  transaction,  that  a 
portion  of  the  property  was  not  required  by  the  purchasing  com- 
pany in  carrying  on  its  proper  business,  if  the  bulk  of  the  prop- 
erty was  purchased  in  good  faith  for  authorized  purposes,  and 
the  remainder  merely  as  a  means  of  effecting  an  advantageous 
bargain.2  And  there  is  no  reason  why  the  purchasing  company 
should  not  pay  for  the  property  so  obtained,  by  assuming  certain 
debts  of  the  selling  company  instead  of  paying  in  cash.3 

riving   profit  from  the  concern.     No  Ark.  270  ;  Lafond  v.  Deems,  52  How. 

one   can  suppose    that  persons    who  Pr.  41 ;  Van  Ness  v.  Fisher,  5  Lans. 

have  agreed  to  carry  on  business  for  236. 

a  certain  term  will  continue  to  carry          1  Re  Suburban  Hotel  Co.,  L.  R.  2 

it  on  during  as  many  years  as  the  term  Ch.  737,  743-750,  per  Lord  Cairns, 

may  have  to  run,  when  it  is  clear  that  See    also    Re    Factage    Parisien,    13 

during  the  residue  of  the  term  they  W.  R  214 ;  id.  330 ;  Marr  v.  Union 

must   be  working   at  a  certain  loss."  Bank,  4  Coldw.  484. 
See  also  Brieu  v.  Harriman,  1  Tenn.          2  Moss  v.  Averell,  10  N.  Y.  449. 
Ch.  467  ;  Holloday  v.  Elliot,  8  Oregon,         8  See  Ernest  v.  Nichols,  6  H.  L. 

84;    Seighortner  v.    Weisenborn,    20  C.  400. 
N.  J.  Eq.  172 ;  Howell  v.  Harvey,  5 
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A  different  question  would  arise  in  case  of  the  transfer  of  the 
whole  of  a  business,  like  that  of  an  insurance  company,  from  one 
company  to  another.  The  officers  of  an  insurance  company 
are  appointed  to  take  the  risks  in  each  separate  case  upon  an 
examination  of  its  merits ;  and  it  is  therefore  at  least  doubtful 
whether  they  can  be  considered  to  have  implied  authority  to 
assume  the  risks  taken  by  the  agents  of  another  company  on  its 
behalf.1 

§  219.  "When  a  Corporation  may  abandon  a  Portion  of  its 
Enterprise  and  continue  the  Remainder.  — A  corporation  may,  for 
reasons  of  expediency,  abandon  a  portion  of  the  enterprise  for 
which  it  was  incorporated,  provided  the  result  be  merely  to  con- 
tract the  business  within  smaller  limits,  and  not  to  change  its 
character;  any  contraction  of  the  business  of  a  corporation, 
which  does  not  amount  to  a  departure  from  the  original  specula- 
tion of  the  corporators,  must  be  held  to  be  impliedly  authorized.2 
On  the  other  hand,  if  the  abandonment  of  a  portion  of  the 
enterprise  for  which  a  corporation  was  formed  would  substan- 
tially alter  the  character  of  the  remainder,  it  would  not  be  im- 
pliedly authorized  by  the  charter.  Thus,  it  has  been  held  that  a 
railroad  company  has  no  authority  to  abandon  a  portion  of  the 
line  of  road  which  it  was  chartered  to  construct.3 

§  220.  A  Corporation  has  no  Implied  Authority  to  enter  into 
Partnership.  —  The  management  of  the  affairs  of  a  corporation 
cannot  be  taken  out  of  the  hands  of  its  regularly  appointed  and 

1  Re  Era  Fire  &  L.  Ass.  Co.,  2  J.  It  has  been  held  that  a  corporation 
&  H.  404;   1  De  G.  J.  &  S.  29;   1  exercising  a  public  employment,  such 
H.  &  M.  678.      Compare   Ernest  v.  as  that  of  a  railroad  company,  not  only 
Nichols,  6  H.  L.  C.  421.  has  no  implied  authority  to  abandon  a 

2  Re  Norwegian,  &c.  Iron  Co.,  35  portion  of  its  business  while  continuing 
Beav.  223  ;  Moss  v.  Averell,  10  N.  Y.  the  rest,  but  that  it  is  under  an  obliga- 
449  ;  Commissioners  v.  Fitchburg,  &c.  tion  to  the  State  to  operate  the  whole 
R.  R.  Co.,  12  Gray,  180.  of  its  road  for  the  public  use.     To 

8  People  v.  Albany,  &c.  R.  R.  Co.,  abandon  any  part  of  the  enterprise  of 

24  N.  Y.  261 ;  Cohen  v.  Wilkinson,  12  a  corporation  of  this  character  would 

Beav.  125  ;  Bagshaw  v.  Eastern  Union  therefore  be  both  unauthorized  by  the 

Ry.  Co.,  2  McN.  &  G.  389.     Compare  company's  charter  and  a  violation  of  a 

Commissioners  v.  Fitchburg  R.  R.  Co.,  positive   duty  to   the   State.      Infra, 

12  Gray,  180;  Platteville  v.  Galena,  §  486. 
&c.  R.  R.  Co.,  43  Wis.  493. 
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responsible  agents,  and  transferred  to  the  agents  of  another 
company.  It  follows,  therefore,  that  a  corporation  cannot  enter 
into  a  copartnership,  even  to  further  its  proper  enterprise. 
For  the  existence  of  a  copartnership  would  not  only  interfere 
with  the  management  of  the  corporation  by  its  regularly 
appointed  officers,  but  would  control  the  authority  of  the  stock- 
holders themselves,  and  involve  the  corporation  in  new  responi 
sibilities.1 

§  221.  Railroad  Companies  may  make  Arrangements  -with 
each  other  for  the  Regulation  of  their  Joint  Traffic.  —  It  is  well 
settled  that  a  railroad  company  may,  without  express  authority 
in  that  behalf,  make  contracts  to  convey  passengers  and  freight 
to  points  beyond  the  limits  of  its  own  line.2  And  as  a  neces- 
sary incident  to  this  right,  it  may  make  contracts  with  other 
carriers  for  the  regulation  of  their  joint  business. 

In  practice  it  is  often  difficult  to  determine  whether  a  traffic 
arrangement  between  two  companies  be  authorized  by  their 
charters  or  not.  Each  case  must  depend  largely  upon  its  partic- 
ular circumstances.  But  the  general  principles  which  govern 
are  clear.  A  corporation  cannot  enter  into  a  partnership,  nor 
can  it  delegate  any  of  its  franchises  to  another  company,  whether 
by  a  sale,  a  lease,  or  a  mere  license.  And  it  is  settled  that  the 
enterprise  for  the  prosecution  of  which  a  corporation  was  formed 
cannot  be  extended  beyond  the  limits  fixed  by  the  company's 
charter.  But  all  corporations  have  implied  authority  to  enter 
into  contracts  for  the  purpose  of  attaining  their  legitimate  ob- 
jects ;  and  accordingly  railroad  companies  may  make  any  reason- 
able arrangements  with  each  other,  for  the  purpose  of  regulating 
and  increasing  their  legitimate  joint  traffic.3 

§  222.  Thus,  it  has  been  held  that  railroad  companies  owning 
connecting  lines  may,  by  contracts  between  each  other,  fix  the 
time  of  running  trains  and  the  rates  to  be  charged  upon  through 

1  Whittenton  Mills   v.  Upton,  10  tario  Salt  Co.  v.  Merchants'  Salt  Co., 

Gray,  582;  Marine  Bank  v.  Ogden,  29  18  Upp.  C.  Ch.  541 ;  Allen  v.  Woon- 

111.  248;  New  York,  &c.  Canal  Co.  v.  socket   Co.,    11    R.    I.    288;    supra, 

Fulton  Bank,  7  Wend.  412 ;   Morris  §  106. 
Run  Coal  Co.  v.  Barclay,  68  Pa.  St.          2  Supra,  §  194. 
173  ;  Charlton  v.  New  Castle,  &c.  Ry.         8  See  Stewart  v.  Erie  Transporta- 

Co.,  5  Jur.  N.  s.  1097.     Compare  On-  tion  Co.,  17  Minn.  386-395. 
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transportation.  "  The  companies  may  agree,  as  individuals  may 
agree,  to  certain  rates  of  transportation  which  may  be  considered 
mutually  advantageous.  Neither  company  has  parted  with  its 
corporate  powers  ;  each  acts  for  itself  and  under  its  own  powers 
in  fixing  the  rates  of  transportation,  and  they  both  agree  that 
the  charge  shall  be  uniform  throughout  the  line."  1 

Agreements  between  companies  owning  connecting  lines,  pro- 
viding for  a  division  between  them  of  all  their  earnings  derived 
from  joint  traffic,  upon  fixed  proportions,  are  authorized ; 2  and 
an  agreement  of  this  kind  may  be  valid,  although  a  larger  por- 
tion of  the  joint  earnings  be  given  to  one  company  than  is  in 
proportion  to  the  work  which  it  has  done.3 

§  223.  Railroad  Companies  may  agree  to  maintain  Connection 
between  their  Lines  of  Road.  —  Eailroad  companies  have  implied 
authority  to  enter  into  contracts  with  each  other  to  maintain 
connection  between  their  several  lines  of  road ;  and  an  attempt 
by  either  company  to  sever  the  connection  agreed  upon,  by 
changing  the  gauge  of  its  road,  may  be  restrained  by  a  court  of 
chancery.4  Under  the  proper  circumstances,  several  companies 
may  even  join  in  constructing  a  connecting  road,  and  may  agree 
that  it  shall  be  operated  upon  certain  prescribed  conditions  for 
their  joint  benefit.5 

§  224.  Pooling  Arrangements  between  Companies  operating 
Parallel  Railroads  are  generally  unauthorized.  —  Companies 
owning  competing  or  parallel  lines  of  road  cannot,  without 
express  authority,  enter  into  contracts  with  each  other  for  the 

1  Columbus,    &c.    R.    R.    Co.    v.         8  Sussex,  &c.  R.  R.  Co.  v.  Morris, 
Indianapolis,  &c.  R.  R.  Co.,  5  McL.    &c.  R.  R.  Co.,  19  N.  J.  Eq.  13;  Same 
450  ;   Stewart  v.  Erie  Transportation    v.  Same,  20  N.  J.  Eq.  542. 

Co.,  17  Minn.  372.  4  Columbus,    &c.    R.   R.    Co.   v. 

2  Stewart   v.   Erie   Transportation  Indianapolis,  &c.  R.  R.  Co.,  5  McL. 
Co.,    17    Minn.   372 ;    Hartford,    &c.  450 ;  Androscoggin,  &c.  R.  R.  Co.  v. 
R.  R.  Co.  v.  N.  Y.,  &c.  R.  R.  Co.,  3  Androscoggin  R.  R.  Co.,  52  Me.  417. 
Robertson,  411 ;  Arnot  v.  Erie  Ry.  Co.,  Compare   Beman  v.   Rufford,  1   Sim. 
5  Hun,  610 ;  Hare  v.  London  &  N.  N.  s.  569 ;  Sussex,  &c.  R.  R.  Co.  v. 
W.  Ry.  Co.,  2  J.  &  H.  80.     Compare  Morris,  &c.  R.  R.  Co.,  19  N.  J.  Eq. 
Fitchburg,  &c.  R.  R.  Co.  v.  Hanna,  6  13;  Same  v.  Same,  20  N.  J.  Eq.  51:2. 
Gray,  539 ;  Lancaster,  &c.  Ry.  Co.  v.          5  Compare   Bartlette   v.   Norwich, 
North  Western  Ry.  'Co.,  2  K.  &  J.  &c.  R.  R.  Co.,  33  Conn.  560;  aud  see 
301-302.                                 .  tupra,  §  195. 
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division  or  pooling  of  their  earnings.1  Arrangements  of  this 
character  have  been  considered  to  be  contrary  to  public  policy, 
because  preventing  competition,  and  thus  creating  a  monopoly,2 
and  they  are  generally  unauthorized  upon  the  further  ground 
that  they  are  in  excess  of  the  chartered  powers  of  the  companies 
entering  into  them.  Traffic  arrangements  are  authorized  only  as 
a  means  of  attaining  an  authorized  end,  such  as  the  division  of 
the  earnings  derived  from  through  traffic  on  connecting  lines  of 
road.  A  contract  whose  sole  object  is  the  prevention  of  com- 
petition between  rival  companies  cannot,  as  a  rule,  be  deemed 
incidental  to  the  business  of  operating  a  railroad.3 

§  225.  Agreements  between  Railroad  Companies  for  Running 
Powers.  —  Agreements  between  railroad  companies,  by  which  one 
company  is  given  the  right  to  use  the  tracks,  stations,  and  other 
fixtures  belonging  to  another  company,  are  very  common  in  prac- 
tice ;  and  there  can  be  no  doubt  that  such  agreements  are  im- 
pliedly  authorized  under  certain  circumstances.  However,  before 
the  validity  of  an  agreement  of  this  character  can  be  determined 
in  any  given  case,  it  is  necessary  to  consider  two  distinct  ques- 
tions depending  upon  different  facts. 

First.  Had  the  company  giving  up  the  use  of  its  tracks  and 
other  property  the  right  to  do  so  ?, 

Second.  Had  the  company  obtaining  the  running  powers  au- 
thority by  its  charter  to  extend  its  business  over  the  line  of  the 
other  company  ? 

§  226.  When  such  Agreements  are  authorized  on  the  Part  of 
the  Lessor.  —  It  is  clear  that  a  corporation  chartered  for  the 
purpose  of  constructing  a  railroad  and  operating  it  as  a  common 
carrier  for  hire,  is  not  impliedly  authorized  to  act  as  a  con- 
struction company  merely,  and  to  build  a  railroad  for  the  use  of 
another  company ;  nor  has  a  railroad  company  implied  author- 
ity to  cease  prosecuting  its  business  as  common  carrier,  and, 

1  Stewart   v.   Erie   Transportation  2  But  see  /><?/•  Vice-Chancellor  Page- 
Co.,  17  Minn.  372 ;  Central  R.  R.  Co.  Wood  in  Hare  v.  London  &  N.  W. 
v.  Collins,  40  Ga.  640 ;  Hartford,  &c.  R,  R.  Co.,  2  J.  &  H.  103. 
R.  R.  Co.  v.  New  York,  &c.  R.  R.  8  Supra,  §  209. 
Co.,  3  Roberts,  411. 
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instead,  to  lease  its  road  to  another  company.1  But  a  railroad 
company,  like  any  other  company  whose  object  is  the  gain 
of  money,  may  make  the  most  profitable  use  which  it  can  of 
its  surplus  property,  and  may  sometimes  apply  such  surplus 
property  to  uses  entirely  disconnected  from  the  main  enter- 
prise for  which  the  company  was  chartered.2  If,  then,  a  rail- 
road company  should  not  be  able  to  utilize  all  of  its  running 
facilities  in  the  prosecution  of  its  own  business,  it  may  prop- 
erly lease  the  surplus  to  another  company.  There  is  no  reason 
why  the  tracks,  stations,  and  other  property  belonging  to  a  rail- 
road company  should  lie  idle  while  they  may  be  profitably 
employed. 

The  case  of  Midland  Ey.  Co.  v.  Great  Western  Ey.  Co.3  is  a 
strong  illustration  of  this  doctrine.  It  was  there  held  that  a 
corporation  owning  a  short  line  of  road  which  could  not  be  used 
profitably,  except  in  connection  with  other  lines,  might,  under 
the  circumstances,  make  a  contract  with  another  company,  giving 
the  latter  the  right  to  use  the  whole  of  the  railroad  and  the  ap- 
purtenances belonging  to  it  upon  certain  specified  terms. 

§  227.  "When  authorized  on  the  Part  of  the  Lessee.  —  A  rail- 
road company,  whose  charter  authorizes  it  to  operate  a  particular 
line  of  road,  has  no  implied  authority  to  operate  a  different  road. 
The  line  of  road  indicated  in  the  charter  can  neither  be  changed, 
lengthened,  nor  curtailed,  without  express  authority.4  Nor  can 
the  enterprise  of  a  company  be  varied  from  that  authorized  by 
its  charter,  by  purchase  or  lease  of  the  road  of  another  company.6 
And  for  the  same  reasons  it  follows  that  a  corporation  cannot 
make  a  contract  for  running  powers  over  the  line  of  another 
company,  if  this  would  extend  its  own  business  beyond  the 
limits  authorized  by  law.6 

1  Supra,  §  213.  6  Ohio  &  M.  R.  R.  Co.  v.  Indian- 

a  Supra,  \  191.  apolis,  &c.  R.  R.  Co.,  5  Am.  L.  Reg. 

8  L.  R.  8  Ch.  841,  858.  See  also    733 ;   London,  B.,  &c.  R.  R.  Co.  v. 

Atty.  Gen.  v.  Great  Eastern  Ry.  Co.,    London  &  S.  W.  Ry.  .Co.,  4  De  G.  & 

L.  R.  11  Ch.  D.  449.  J.  362,  389 ;  Simpson  v.  Dcnison,  10 

4  Supra,   §§    209,    219.  Compare    Hare,  51.     Compare  Richmond  Water 

§§  196,  201.  Works  v.  Vestry  of  Richmond,  L.  R. 

6  Infra,  §  537.  3  Ch.  D.  98. 
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But  the  ultimate  object  for  which  railroad  companies  are 
formed  is  to  carry  on  the  business  of  common  carriers,  and  not 
to  construct  railroads.  And  it  has  frequently  been  held  that 
corporations  are  impliedly  authorized  to  prosecute  their  enter- 
prises, and  obtain  their  legitimate  objects,  in  the  most  economical 
manner  possible.1  Hence,  if  a  railroad  company,  authorized  by 
its  charter  to  do  business  as  carrier  between  two  given  points, 
can  perform  its  duties  as  carrier  with  equal  facility,  and  at  a 
saving  of  cost,  by  means  of  running  powers  over  a  road  belonging 
to  another  company,  there  is  no  good  reason  why  it  should  not 
be  allowed  to  do  so.2 

§  228.  A  Railroad  Company  should  operate  its  Road  by  its 
Regular  Agents.  —  A  company  chartered  for  the  purpose  of  oper- 
ating a  railroad  should  operate  the  road  in  the  usual  manner 
and  by  the  usual  agencies.  It  follows,  therefore,  that  a  railroad 
company  has  no  implied  authority  to  make  an  agreement  with  a 
contractor,  that  the  latter  shall  manage  all  the  traffic  upon  the 
road  and  furnish  the  motive  power.  Such  an  arrangement,  if 
carried  out,  would  release  the  agents  of  the  company  from  the 
charge  of  the  most  important  part  of  the  company's  business.3 

§  229.  The  Right  of  dealing  in  Shares.  —  A  corporation  has 
no  implied  authority  to  acquire  shares  in  another  company  for 
the  purpose  of  controlling  or  affecting  its  management.4  Nor 
can  a  corporation,  whose  business  does  not  require  it  to  deal  in 
the  stock  of  other  companies,  hold  shares  in  another  corporation 
as  a  permanent  investment.  The  funds  of  a  corporation  are 
held  by  it  for  the  prosecution  of  its  business  through  its  own  offi- 
cers, and  not  through  the  agency  of  another  company,  even  though 
it  be  an  institution  of  the  same  character  as  the  former  one.5 


1  Supra,  §§  190-195.  son  v.  Shrewsbury,  &c.  Ry.  Co.,  3  De 

2  Midland  Ry.  Co.  v.  Great  Western  G.  M.  &  G.  930. 

Ry.  Co.,  L.  R.  8  Ch.  841 ;  Naugatuck,         4  Sumuer  v.  Marcy,  3  Woodb.  & 

&c.  R.  R.  Co.  v.  Waterbury  Button  M.  105 ;  Central  R.  R.  Co.  v.  Collins, 

Co.,  24  Conn.  468,  482 ;  Bartlette  v.  40  Ga.  582  ;  Hazlelmrst  v.  Savannah, 

Norwich,  &c.  R.  R.  Co.,   33   Conn.  &c.   R.  R.   Co.,  43    Ga.    13;    Great 

5GO ;  Great  Northern,  &c.  Ry.  Co.  v.  Northern  Ry.  Co.  v.  Eastern  Counties 

Manchester,  &c.  Ry.  Co.,  5  De  G.  &  Ry.  Co.,  21  L.  J.  Ch.  837. 
S.  138.  5  Mechanics',  &c.  Bank  v.  Meriden 

8  Per  Lord  Justice  Turner  in  John-  Agencv,   24   Conn.    159;    Sumuer   ». 
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A  corporation,  such  as  a  bank,  which  has  authority  by  its  char- 
ter to  buy  and  sell  shares  in  the  regular  course  of  its  business, 
has  no  implied  authority  to  buy  and  sell  shares  for  purposes  of 
speculation.1  But  a  corporation  may  always,  without  express 
authority,  acquire  shares  in  another  company  while  carrying  on 
its  business  in  the  usual  manner ; 2  and  even  although  dealing 
in  shares  be  not  within  the  course  of  the  ordinary  transactions 
of  a  corporation,  it  may  be  entirely  proper  under  extraordinary 
circumstances.3 

§  230.  A  Corporation  has  no  Implied  Authority  to  alter  the 
Amount  of  its  Capital  Stock,  or  to  purchase  Shares  of  its  own 
Stock.  —  A  corporation  has  no  implied  authority  to  alter  the 
amount  of  its  capital  stock  where  the  charter  has  definitely 
fixed  the  capital  at  a  certain  sum.  The  shares  of  a  corpora- 
tion can  neither  be  increased  nor  diminished  in  number,  or  in 
their  nominal  value,  unless  this  be  expressly  authorized  by  the 
company's  charter.4  It  follows,  therefore,  that  a  corporation 
cannot  without  express  authority  buy  shares  of  its  own  stock ; 
for  such  purchase  would  indirectly  diminish  the  amount  of 


Marcy,  3  Woodb.  &  M.  105 ;  Franklin 
Co.  v.  Lewistou  Bank,  68  Me.  43 ; 
Berry  v.  Yates,  24  Barb.  199.  Compare 
Terry  u.  Eagle  Lock  Co.,  47  Conn. 
141. 

1  First  Nat.  Bank  v.  National  Ex- 
change Bank,  92  U.  S.  128  ;  Talmage 
».  Pell,  7  N.  Y.  328 ;  Royal  Bank  of 
India's  Case,  L.  R.  4  Ch.  252 ;  Joint- 
Stock  Co.  v.  Brown,  L.  R.  8  Eq.  381 ; 
Franklin  Bank   v.  Commercial  Bank, 
36  Ohio  St.  350. 

2  Royal    Bank    of    India's    Case, 
L.  R.  4  Ch.  252. 

8  First  Nat.  Bank  v.  National  Ex- 
change Bank,  92  U.  S.  128  ;  supra, 
§179. 

4  Smith  v.  Goldworthy,  4  Q.  B. 
430;  Droitwich  Salt  Co.  v.  Curzon, 
L.  R.  3  Exch.  42  ;  Re  Financial  Cor- 
poration,  Holme's  Case,  L.  R.  2  Ch. 
714 ;  New  York  &  N.  H.  R.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Mill  Dam 
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Co.  v.  Ropes,  6  Pick.  23 ;  Knowlton 
v.  Congress,  &c.  Co.,  14  Blatchf.  364 ; 
and  see  supra,  §  197,  and  i/ifra,  §  537. 
In  Railway  Co.  v.  Allcrton,  18 
Wall.  235,  Mr.  Justice  Bradley  said : 
"A  corporation,  like  a  partnership,  is 
an  association  of  natural  persons  who 
contribute  a  joint  capital  for  a  common 
purpose ;  and  although  the  shares  may 
be  assigned  to  new  individuals  in  per- 
petual succession,  yet  the  number  of 
shares  and  amount  of  capital  cannot 
be  increased,  except  in  the  manner 
expressly  authorized  by  the  charter  or 
articles  of  association.  .  .  .  Changes 
in  the  purpose  and  object  of  an  asso- 
ciation, or  in  the  extent  of  its  constitu- 
ency or  membership,  involving  the 
amount  of  its  capital  stock,  are  neces- 
sarily fundamental  in  their  character, 
and  cannot,  on  general  principles,  be 
made  without  the  express  or  implied 
consent  of  its  members." 
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the  company's  capital,  and  increase  the  value  of  each  share, 
in  proportion  to  the  value  of  the  whole  number  outstanding.1 
However,  if  the  charter  of  a  corporation  expressly  provides  that 
the  company  may  alter  or  diminish  the  amount  of  its  capital 
stock,  there  seems  to  be  no  reason  why  this  should  not  be 
done  by  purchasing  a  portion  of  the  company's  outstanding 
shares.2 

§  231.  It  has  been  held  that  a  corporation  may,  without 
express  authority,  acquire  shares  of  its  own  stock  by  way  of 
bequest,3  or  by  receiving  them  in  satisfaction  of  debts  which 
cannot  be  collected  in  any  other  manner.4  In  these  cases,  it 
is  said,  the  stock  does  not  become  merged,  but  remains  tempo- 
rarily in  abeyance,  and  may  be  reissued  by  the  corporation.5 

A  purchase  by  a  corporation  of  shares  (  of  its  own  stock,  in 
effect,  amounts  to  a  withdrawal  of  the  shareholder,  whose  shares 
are  purchased,  from  membership  in  the  company,  and  a  repay- 
ment of  his  proportionate  share  of  the  company's  assets.  There 
is  no  substitution  of  membership  under  these  circumstances,  as 
in  case  of  a  purchase  and  transfer  of  shares  to  a  third  person, 


1  Zulueta's  Claim,  L.  R.  5  Ch. 
444 ;  Re  Marseilles  Extension  Ry. 
Co.,  L.  R.  7  Ch.  161 ;  Bedford  R.  R. 
Co.  v.  Bowser,  48  Pa.  St.  29  ;  German 
Savings  Bankr.  Wulfekuliler,  19  Kans. 
60 ;  Currier  v.  Lebanon  Slate  Co.,  56 
N.  H.  262;  infra,  §§  311,  377,  378. 
As  to  the  rights  of  creditors,  see  infra, 
Cliapter  X.  See,  however,  contra,  the 
dicta  in  the  cases  cited  in  the  follow- 
ing note ;  and  also  Iowa  Lumber  Co. 
».'  Foster,  49  Iowa,  25 ;  Hartridge  v. 
Rockwell,  Charlton  (Ga.),  260;  Ver- 
planck  v.  Mercantile  Ins.  Co.,  1  Edw. 
Ch.  84.  In  Chicago,  P.,  &  S.  W. 
R.  R.  Co.,  84  111.  643,  the  Supreme 
Court  of  Illinois  held  that  a  railroad 
company  might  purchase  shares  of  its 
own  stock  ;  but  the  authorities  upon 
which  the  opinion  seems  to  be  based 
were  cases  of  companies  which  had 
express  authority  by  their  charters 
to  alter  the  amount  of  their  capital. 


2  See  State  v.  Smith,  48  Vt.  266  ; 
Bank  of  Columbus  v.  Bruce,  17  N.  Y. 
507 ;  Williams  v.  Savage  Mfg.  Co.,  3 
Md.  Ch.  418  ;  Taylor  v.  Miami  Ex- 
porting Co.,  6  Ohio,  177. 

8  Rivanna  Nav.  Co.  v.  Dawsons,  3 
Gratt.  19. 

4  Taylor  v.    Miami   Exp.    Co.,   6 
Ohio,    177;    State    Bank    ».    Fox,    3 
Blatchf.  431;  Barton  v.  Plank  Road 
Co.,  17  Barb.  397;  Cooper  v.  Fred- 
erick, 9  Ala.  738. 

5  See  cases  supra.     A  corporation 
having  authority  to  diminish  the  amount 
of  its  capital  stock  may  buy  outstand- 
ing shares ;  and  in  such  case,  if  the 
company   have    authority    to    restore 
the  capital  to  its  original  amount,  the 
shares  may  be  reissued.     Bank  of  Co- 
lumbus v'.  Bruce,  17  N.  Y.  507;  Wil- 
liams v.  Savage  Mfg.  Co.,  3  Md.  Ch. 
418,  452,  453. 
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but  the  membership  of  the  company  and  the  amount  of  its 
capital  are  actually  diminished.  Whatever  a  transaction  of  this 
character  may  be  called  in  legal  phraseology,  it  is  clear  that  it 
really  involves  an  important  alteration  of  the  company's  con- 
stitution, just  as  the  withdrawal  of  a  member  of  a  copartnership, 
with  his  proportionate  share  of  the  joint  funds,  involves  an 
alteration  of  the  constitution  of  a  copartnership.  Even  if  shares 
thus  purchased  by  a  corporation  from  its  own  members  may  be 
subsequently  reissued,  they  in  fact  remain  extinguished  until 
the  reissue  has  taken  place ;  the  amount  of  the  company's  capital 
and  the  number  of  its  shareholders  are  diminished;  and  the 
rights  of  creditors  who  have  trusted  the  company  upon  the  se- 
curity of  the  capital  originally  subscribed  are  impaired.1 

It  is  clear  that  the  directors  of  a  corporation  have  no  right  to 
purchase  shares  in  the  company  with  the  company's  own  money, 
for  the  purpose  of  controlling  the  election  of  officers,  even  though 
they  have  authority  to  diminish  the  amount  of  the  company's 
capital  stock.  Shares  in  a  corporation  which  have  been  pur- 


1  Percy  v.  Millaudon,  3  La.  R.  570. 
In  that  case  Martin,  J.,  delivering  the 
opinion  of  the  court,  said  :  "  Creditors 
and  customers  have  a  claim  to  the 
preservation  of  the  capital  in  its  origi- 
nal integrity ;  for  it  is  the  pledge,  on 
the  faith  of  which  they  accept  the  notes 
of  the  institution,  deposit  their  money, 
and  lodge  paper  for  collection.  So 
has  the  public,  on  account  of  the  ad- 
vantages which  the  legislature  has 
stipulated  the  bank  should  afford,  as 
a  consideration  for  the  immunities  and 
privileges  which  the  charter  confers. 
So  have  the  stockholders,  on  account 
of  the  profits  which  they  have  a  right 
to  expect  on  the  investments  they 
have  respectively  made.  Thus,  by  the 
reduction  of  the  capital,  the  directors 
of  a  bank  violate  their  duties  towards 
its  creditors  and  customers,  the  public 
and  the  stockholders. 

"  The  claim  of  the  first  is  the  more 
sacred  ;  for,  unless  justice  be  done  to 
these,  the  public  has  a  right  to  no  ad- 
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vantage,  and  the  stockholders  to  no 
profit.  .  .  . 

"  The  reduction  of  the  capital,  by 
subjecting  the  shares  of  the  remaining 
stockholders  to  a  greater  portion  of 
the  debts  of  the  bank  than  tluey  had 
agreed  to  be  bound  for,  works  an 
injury  to  them  respectively.  Each  had 
a  right,  which  he  had  exercised  at  the 
time  of  his  subscription  or  of  his  pur- 
chase of  stock,  to  determine  what  stake 
he  should  hold  in  the  affairs  of  the 
corporation,  particularly  what  part  of 
its  passive  debts  the  funds  he  invested 
would  be  liable  for."  Id.  pp.  585, 
587;  Gillett  v.  Moody,  3  Comst.  479  ; 
and  see  infra,  §§  586,  597. 

It  has  been  held  that  when  a  corpo- 
ration becomes  a  holder  of  shares  of 
its  own  stock,  the  individual  liability 
of  the  remaining  shareholders  to  the 
creditors  of  the  company  is  not  thereby 
increased  proportionately.  Crease  v. 
Babcock,  10  Met.  557. 
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chased  by  the  company  itself,  either  in  its  own  name,  or  the 
name  of  a  trustee,  cannot  be  voted  on  by  either  the  trustee  or 
the  company's  officers.1 

§  232.  The  Corporate  Funds  cannot  be  given  away  Gratui- 
tously.—  No  agent  of  a  corporation  has  implied  authority  to 
give  away  any  portion  of  the  corporate  property  as  a  gratuity. 
The  property  and  funds  of  a  corporation  belong  to  its  sharehold- 
ers, and  cannot  be  devoted  to  any  use  which  is  not  in  accordance 
with  their  chartered  purposes,  except  by  unanimous  consent.2 
For  the  same  reason  it  follows  that  authority  can  never  be  im- 
plied to  lend  the  credit  of  a  corporation  without  a  considera- 
tion,'or  to  sign  its  name  to  negotiable  paper  for  the  accommoda- 
tion of  others.3  Thus,  a  railroad  company  is  not  liable  upon  a 
guaranty  of  the  bonds  of  a  connecting  road,  made  by  its  agents 
without  a  consideration,  and  induced  merely  by  the  expectation 
of  an  increase  of  business.4  But  a  guaranty  or  indorsement  of 
the  bonds  of  another  company,  made  for  a  valuable  consideration 
and  for  a  legitimate  purpose,  may  be  impliedly  authorized.6 


1  Ex  parte  Holmes,  5  Cow.  426 ; 
Brewster    v.   Hartley,    37    Cal.    15. 
Compare  Taylor  v.  Miami  Exp.  Co.,  6 
Ohio,  176. 

2  Atty.-Geii.    v.    Mayor,    &c.    of 
Batley,  26  L.  T.  N.  s.  392  ;  Ex  parte 
Hellish,  8  L.  T.  N.  s.  47 ;  Bissell  v. 
City  of  Kankakee,  64  111.  249  ;  Broad- 
head  v.  City  of  Milwaukee,   19  Wis. 
658  ;  Polar  Star  Lodge  v.  Polar  Star 
Lodge,    16   La.   Ann.  53  ;  Frankfort 
Bank  v.  Johnson,  24  Me.  490. 

8  Monument  Nat.  Bank  v.  Globe 
Works,  101  Mass.  57 ;  Lafayette  Sav. 
Bank  v.  St.  Louis  Stoneware  Co.,  2 
Mo.  App.  299  ;  Bank  of  Tennessee  v. 
Patchin  Bank,  13  N.  Y.  309  ;  Morford 
v.  Farmers'  Bank,  26  Barb.  568  ;  Sav- 
age Mfg.  Co.  v.  Worthington,  1  Gill, 
284;  West  St.  Louis,  &e.  Bank  v. 
Shawnee  Bank,  95  U.  S.  557. 

"  No  one  member  of  a  firm  can  bind 
it,  without  the  consent  of  all  its  mem- 


bers, by  signing  the  copartnership  name 
*  as  drawer,  maker,  acceptor,  or  indorser 
of  negotiable  paper  for  the  accommo- 
dation of  a  third  party,  for  the  obvious 
reason  that  such  a  transaction  is  not 
within  the  scope  of  copartnership  busi- 
ness, unless  expressly  or  impliedly  made 
so,  and  would  ordinarily  be  without 
authority  and  in  fraud  of  the  firm." 

I  Daniel  on  Neg.  Instruments,  §  365. 

4  Smead  v.  Indianapolis  R.  R.  Co., 

II  Ind.    104;    Madison,    &c.    Plank 
Road  Co.  v.  Watertown  Plank  Road 
Co.,  7  Wis.  53.     A  general  authority 
to  aid  a  connecting  road  is  sufficient 
to  authorize  a  guaranty  of  its  bonds. 
Zabriskie  v.  Cleveland,  &c.  R.  R.  Co., 
23  How.  381 ;  Smead  v.  Indianapolis 
R.  R.  Co.,  11  Ind.  104. 

5  Low  v.  California  Pac.  R.  R.  Co., 
52  Cal.  53  ;  Opdyke  v.  Pacific  R.  R. 
Co.,  3  Dill.  55  ;  Arnot  v.  Erie  Ry.  Co., 
4  Hun,  610,  611,  67  N.  Y.  315. 
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§  233.  Exceptions  to  the  Rule.  —  A  payment  which  is  really 
for  the  benefit  of  the  corporate  enterprise  is  authorized,  although 
it  be  in  the  form  of  a  gratuity.1  Thus,  in  Taunton  v.  Eoyal  In- 
surance Co.2  a  shareholder  of  an  insurance  company  applied  for 
an  injunction  to  restrain  the  directors  of  the  company  from  pay- 
ing losses  for  which  the  company  was  not  liable  by  reason  of  an 
exception  contained  in  the  policy  of  insurance ;  but  the  court 
held  that,  inasmuch  as  it  was  usual  and  for  the  benefit  of  the 
business  reputation  of  the  company  to  make  such  payments,  the 
complainant  was  not  entitled  to  relief.  Vice-Chancellor  Page- 
Wood  said :  "  It  is  said  the  payment  is  a  mere  gratuity.  Let  it  be 
so  called;  it  does  not  follow  that  it  is  beyond  the  power  of  the  com- 
pany, if  to  give  such  gratuities  be  the  generally  received  method 
of  conducting  such  a  business.  Even  the  case  put,  of  subscrib- 
ing to  a  school,  would,  in  my  opinion,  be  a  legitimate  application 
of  money  if  it  were  proved  to  be  _the  received  mode  of  carrying 
on  a  particular  business.  ...  It  is  one  thing  to  say  that  the 
directors  are  paying  something  which  they  are  not  bound  to  pay, 
and  quite  another  thing  to  say  that  they  are  making  payments 
for  purposes  not  within  the  objects  of  the  company." 

There  can  be  no  doubt  that  any  corporation  may  enter  into 
a  compromise ;  and  the  payment  of  a  claim  by  the  agents 
of  a  corporation  in  good  faith,  for  the  purpose  of  avoiding 
litigation,  will  not  be  held  unauthorized  merely  because  the 
claim  was  not  a  just  one.  The  directors  of  a  bank  may  offer  a 
reward  for  the  apprehension  of  a  thief  who  has  stolen  the  com- 
pany's property.3 

§  234.  When  a  Corporation  is  liable  for  the  Engagements  of 
its  Promoters.  —  The  funds  of  a  corporation  cannot,  as  a  rule, 

1  Clarke  v.  Imperial  Gaslight  Co.,  from  paying  or  contributing  to  losses 
4  B.  &  Ad.  315 ;  Lambert  v.  Northern,  which  were  not  technically  covered  by 
&c.  R.  R.  Co.,  18  W.  R.  180.  the  terms  of  their  insurances,  but  it 

2  2  H.  &  M.  135.     In  Atty.-Gen.  was  answered  by  the  court  that  such 
v.  Great  Eastern  Ry.  Co.,  L.  R.  11  liberality  was   a  legitimate  mode   of 
Ch.  D.  480,  Lord  Justice  James,  re-  preserving  and  increasing  their  cus- 
ferring  to  the  case  above  cited,  said  :  lowers." 

"  I  recollect  a  case  of  an  attempt  being         8  Kelsey  Nat.  Bank  v.  Crawford, 
made  to  restrain  an  insurance  company    69  Pa.  St.  426. 
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be  applied  in  payment  of  claims  which  the  corporation  is  not 
legally  bound  to  pay.  The  use  of  the  corporate  funds  in  paying 
off  claims  for  which  the  corporation  is  not  liable  is  subject  to 
the  same  objections  as  giving  away  the  company's  funds  without 
any  consideration  whatever. 

A  corporation  is  not  responsible  for  engagements  made  by  its 
promoters.  It  is  clear  that  the  promoters  of  a  corporation  not 
yet  in  existence  cannot  bind  it  as  its  agents ;  nor  can  the  doc- 
trine of  ratification  be  invoked  in  order  to  charge  a  corporation 
with  engagements  made  on  its  behalf  before  it  was  formed. 
Hence,  it  follows  that  the  corporate  funds  cannot  be  used  in 
paying  expenses  incurred  by  the  promoters  of  the  company,  or 
in  carrying  out  contracts  entered  into  on  its  behalf,  before  it  was 
actually  formed.1 

But  a  corporation  may  become  a  party  to  a  contract  made  by 
its  promoters,  through  a  novation  of  the  contract.  In  this  case 
the  liability  of  the  corporation  does  not  rest  upon  the  supposed 
agency  of  the  promoters,  or  upon  a  ratification  of  their  acts,  but 
upon  the  mutual  agreement  of  all  the  parties  after  the  formation 
of  the  company.  By  virtue  of  this  mutual  agreement  the  pro- 
moters are  discharged,  and  the  corporation  becomes  substituted 
in  their  place.  The  right  of  a  corporation  to  enter  into  a  trans- 
action of  this  character  depends  upon  the  question  whether  it 
be  a  reasonable  means  of  carrying  out  any  of  the  company's 
authorized  purposes  or  not.2 

An  arrangement  of  this  description  may  frequently  be  implied 
without  any  express  agreement  of  the  parties,  from  their  acts  or 
their  acquiescence.  After  a  corporation  has  knowingly  received 

1  Caledonian,    &c.     Ry.    Co.     v.  79   Pa.    St.    54.     Compare   Low    v. 

Helensburgh,  2  Jur.  N.  s.  695 ;  s.  c.  Connecticut,  &c.  R.  R.  Co.,  45  N.  H. 

2  Macq.  391;  Rockford,  &c.   R.  R  370;  Same  v.  Same,  46  N.  H.  284; 

Co.  v.  Sage,  65  HI.  328  ;  Safety  Life  Hall  v.  Vermont,  &c.  R.  R.  Co.,  28 

Deposit  Co.   v.  Smith,  65   111.   309;  Vt.   401;  Whitney  ».   Wyman,   101 

Western   Screw   Co.   v.   Cousley,  72  U.  S.  392. 

111.531;  New  York,  &c.  R.  R.  Co.  v.         2  Western  Screw  Co.  v.  Cousley, 

Ketchum,    27    Conn.   170 ;    Franklin  72  HI.  531 ;  Rockford,  &c.  R.  R.  Co. 

Tire   Ins.   Co.  v.  Hart,  31  Md.  59 ;  v.  Sage,  65  111.  328 ;  Williams  v.  St. 

Frost  v.  Belmont,  6  Allen,  152 ;  Mar-  George's  Harbor  Co.,  2  De  G.  &  J. 

chaud  v.  Loan,  &c.  Co.,  26  La  Ann.  547. 
389  ;  Bell's  Gap  R.  R.  Co.  v.  Christy, 
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the  benefit  of  an  engagement  entered  into  by  its  promoters,  it 
will  not  be  permitted  to  deny  that  it  agreed  to  assume  the  cor- 
responding burdens.1 

§  235.  The  Right  of  carrying  on  Legal  Proceedings.  —  The 
managing  agents  of  a  corporation  are  impliedly  authorized  to 
employ  attorneys  and  counsellors  to  represent  the  company  in 
legal  proceedings,  and  to  give  legal  advice  whenever,  in  the  exer- 
cise of  a  reasonable  discretion,  this  would  be  a  prudent  measure 
in  the  management  of  the  company's  affairs.2 

If  a  corporation  has  an  interest  in  the  result  of  a  litigation, 
it  may  properly  support  the  same  out  of  the  corporate  funds, 
although  the  corporation  be  not  itself  a  party  to  the  suit. 
Thus,  a  corporation  may  indemnify  an  agent  for  expenses  in- 
curred in  carrying  on  a  suit  involving  a  construction  of  the 
company's  charter,  or  a  determination  of  a  disputed  question 
affecting  the  company's  rights.3  The  funds  of  a  corporation 
may  also  be  used  in  defending  a  suit  brought  against  an  agent 
on  account  of  acts  performed  in  the  service  of  the  company, 
whenever  the  corporation  is  materially  interested  in  the  result ; 
as,  for  example,  where  there  is  a  reasonable  possibility  that 
the  corporation  may  ultimately  be  compelled  to  indemnify  its 
agent.4 

But  the  agents  of  a  corporation  have  no  right  to  use  the  cor- 
porate funds  in  order  to  support  a  litigation  which  is  not  for  the 
company's  benefit  and  for  an  authorized  purpose.5  Thus,  in 

1  Compare  Edwards  v.  Grand  June-  *  It  seems  that  a  town  may  indem- 
tion  Ry.  Co.,  1  My.  &  Cr.  650 ;  Petre  nify  an  executive  officer,  out  of  town 
v.  Eastern  Counties  Ry.  Co.,  1  Eng.  funds,  for  losses  sustained  while  acting 
Ry.  Cas.  462 ;  Stanley  v.  Chester  &  in  good  faith  in  the  discharge  of  his 
Birkenhead  Ry.  Co.,  3  My.  &  Cr.  773 ;  official   duty.      Nelson  v.  Milford,  7 
Low  v.  Connecticut,  &c.  R.  R.  Co.,  Pick.  18  ;  Hadsell  v.  Hancock,  3  Gray, 
45  N.  H.  370;  Bell's  Gap  R.  R.  Co.  526;  Merrill  v.  Plainfield,  45  N.  H. 
v.  Christy,  79  Pa.  St.  54.  126. 

2  Western    Bank  v.   Gilstrap,   45  5  Daniel  v.  Mayor  of  Memphis,  11 
Mo.  419;  supra,  §§  183-185.  Humph.  582;  Butler  v.  City  of  Mil- 

8  Compare  Baker  ».  Windham,  13  waukee,    15    Wis.    493 ;    Regina  v. 

Me.  74;   Babbitt  v.  Savoy,  3  Gush.  Mayor  of  Tamworth,  17  W.  R.  231. 

530  ;  Mayor  of  Macon  v.   Cummins,  Compare  Regina  v.  Town  Council  of 

47  Ga.  321;  Regina  v.  Prest,  16.  Q.  Lichfield,  4  Q.  B.  893  ;  Regina  v.  Town 

B.  33.  Council  of  Stamford,  id.  900,  note. 
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Pickering  v.  Stevenson,1  the  directors  of  a  foreign  railway  com- 
pany were  enjoined,  at  the  suit  of  a  shareholder,  from  applying 
the  funds  of  the  company  in  paying  the  costs  of  a  prosecution 
instituted  by  them  on  account  of  a  libel  concerning  their  man- 
agement of  the  company's  affairs. 


PART    III. 

THE  EXTENT  OF  THE  POWERS  OP  THE  AGENTS  OP  A 
CORPORATION. 

§  236.  The  General  Rule.  —  It  would  be  outside  of  the  scope 
of  this  treatise,  to  enter  into  a  detailed  discussion  of  the  law  of 
agency  in  its  application  to  corporations.  It  has  been  shown  in 
the  preceding  chapter,  that  the  general  principles  of  the  law  of 
agency  apply  to  corporations  with  the  same  force  as  to  mere 
individuals;  and  the  effect  of  these  principles  upon  the  legal 
validity  of  corporate  acts  has  been  discussed  somewhat  in  detail. 
It  is  proposed  to  consider  in  this  connection  the  extent  of  the 
powers  vested  in  the  various  agents  of  a  corporation,  so  far  as 
this  can  be  determined  by  reference  to  the  charter  or  constating 
instruments  of  the  company. 

Charters  of  incorporation  generally  provide  expressly  that  the 
affairs  of  the  companies  formed  under  them  shall  be  managed 
by  certain  specified  agents  having  definite  powers  and  duties. 
In  the  absence  of  express  provisions  of  this  character,  it  is  a  rea- 
sonable implication  that  the  corporate  affairs  shall  be  managed 
in  the  customary  manner.2 

1  L.  R.  14  Eq.  322 ;  Vincent  v.  Nan-  shall  transact  their  business  through 
tucket,  12  Cush.  103  ;  Merrill  v.  Plain-  officers  and  agents,  and  in  the  absence 
field,  45  N.  H.  126.  of  express  provisions  in  their  charters 

2  In  Protection  Life  Ins.   Co.   v.  limiting  their  appointment  or  the  scope 
Foote,  79  111.  361,  368,  Mr.  Justice  of  their  powers  and  duties,  it  must 
Scholfield,  delivering  the   opinion  of  be  presumed  that  each  person,  in  be- 
the  court,  said :    "  It  is  as  indispensa-  coming   a  member  of  the  company, 
ble  that  mutual  companies,  as  others,  impliedly  consents  that  it  shall  be  rep- 
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The  individual  shareholders  of  a  corporation  aggregate  have 
no  implied  authority  to  represent  the  company  for  any  purpose, 
or  to  interfere  with  the  management  of  its  business  in  any 
respect.1  But  the  majority  present  at  a  regularly  called  share- 
holders' meeting  are  impliedly  invested  with  a  general  super- 
visory power  over  the  corporate  affairs ;  and  the  majority  are  also 
authorized  to  appoint  the  ordinary  agents  who  have  the  active 
management  of  the  company's  business  in  their  charge.2 

The  agents  of  a  corporation  may  be  appointed  without  the 
use  of  a  corporate  seal,  unless  the  contrary  be  provided  by  the 
company's  charter ; 3  and,  although  the  appointment  of  an  agent 
does  not  go  into  effect  until  it  has  been  accepted  by  the  ap- 
pointee, acceptance  may  ordinarily  be  presumed  from  mere 
silence.4 

§  237.  The  extent  of  the  authority  of  the  various  agents  of  a 
corporation  depends  upon  the  terms  of  their  appointment,  and 
upon  the  provisions  of  the  company's  charter.  It  is  clear  that 
no  agent  of  a  corporation  can,  under  any  circumstances,  have 
authority  to  do  an  act  in  excess  of  the  company's  chartered 
powers.  The  extent  of  the  powers  of  agents  of  a  well-defined 
class,  such  as  presidents,  directors,  cashiers,  is  determined 
largely  by  general  custom ;  and  parties  dealing  with  such  agents 
are  entitled  to  assume  that  they  possess  all  the  powers  of  agents 
of  the  class  to  which  they  belong.5  But  the  actual  authority  of 
the  agents  of  a  corporation  frequently  depends  upon  the  terms  of 
their  appointment,  and  the  course  of  dealing  which  the  company 
has  authorized  or  acquiesced  in.6 

Charters  of  incorporation  frequently  invest  certain  agents  with 


resented  by  such  officers  and  agents  as  Bank,  9  R.  I.  308.     Compare  Blake 

are  reasonably  necessary  for  the  trans-  v.  Bayley,  16  Gray,  531 ;   Re  Peuin- 

action  of  its  business,  and  that  they  sular,  &c.  Bank,  L.  R.  2  Eq.  435. 
shall    possess    the   powers   and   per-         8  Rule  VI.,  sitpra,  §  62. 
form  the  duties  ordinarily  possessed         6  Fulton  Bank  v.  N.  Y.  &  Sharon 

and  performed  by  such  officers  and  Canal  Co.,  4  Paige,  127 ;  Protection 

agents."  Mut.  F.  Ins.  Co.  v.  Foote,  79  111.  361 ; 

1  Infra,  §  382.  Perkins  v.  Bradley,  24  Vt.  66.     Com- 

2  Supra,  §  33 ;  infra,  §  354.  pare  New  England    F.   Ins.   Co.  v. 
8  Supra,  §  167.  Schettler,    38   111.    166 ;    Whitney  ». 
4  Lockwood   v.    Mechanics'  Nat.  South  Paris  Mfg.  Co.,  39  Me.  316. 
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wide  discretionary  powers  in  managing  the  corporate  affairs, 
'The  authority  of  agents  of  this  character  is  derived  from  the 
unanimous  agreement  of  the  corporators  expressed  in  their  char- 
ter ;  and  hence  it  can  neither  be  limited  nor  interfered  with  by 
any  agent  of  the  company.  Each  agent  is  supreme  within  the 
scope  of  the  powers  conferred  upon  him  by  the  provisions  of 
the  charter  itself.1  Thus,  the  management  of  the  business  of  a 
banking  company  is  ordinarily  intrusted  to  a  board  of  directors. 
These  are  supposed  to  be  men  of  practical  business  experience 
and  judgment,  appointed  by  vote  of  the  shareholders  on  account 
of  their  peculiar  fitness  to  manage  the  corporate  affairs.  But, 
although  their  appointment  rests  with  the  majority,  the  majority 
cannot  interfere  with  their  management  of  the  business  of  the 
bank,  so  long  as  they  act  in  good  faith  within  the  scope  of  their 
allotted  powers. 

The  rule  limiting  the  powers  of  the  majority  to  the  general 
supervision  of  the  affairs  of  the  corporation,  and  the  appointment 
of  the  regular  managing  agents,  is  established  for  the  protection 
of  the  individual  shareholders  as  well  as  for  reasons  of  practical 
convenience.  It  is  obvious  that  a  board  of  directors,  selected  by 
the  shareholders  of  a  corporation  on  account  of  their  known 
business  experience  and  capacity,  are  far  better  adapted  to  carry 
on  the  business  of  the  company  successfully,  than  the  share- 
holders themselves  assembled  at  a  general  meeting. 

§  238.  The  Powers  of  the  Board  of  Directors.  —  The  active 
management  and  direction  of  the  affairs  of  a  trading  corpora- 
tion are  ordinarily  vested  in  a  board  of  directors  or  trustees. 
The  board  of  directors  of  a  corporation  have  implied  authority 
to  do  all  acts  in  the  management  of  the  company's  regular 
business,  which  the  company  itself  can  do  without  a  departure 
from  its  chartered  powers.  Accordingly,  in  Burrill  v.  Nahant 
Bank,2  Chief  Justice  Shaw  said:  "A  board  of  directors  of  the 


1  Infra,  §  241.  Wright  v.  Oroville  Mfg.  Co.,  40  Cal. 

2  2   Mete.    163,    166.      See    also  20 ;  Tripp  v.  Swanzey  Paper  Co.,  13 
Bank  of  Middlebury  v.  Egerton,  30  Pick.    291;    Hoyt    v.  Thompson,   19 
Vt.  182  ;  Miller  v.  Rutland,  &c.  R.  R.  N.  Y.  207-216 ;  and  see  cases  infra, 
Co.,  36  Vt.  452 ;   Maynard  v.  Fire-  §  241. 

man's  Fund  Ins.   Co.,   34  Cal.  48; 
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banks  of  Massachusetts  is  a  body  recognized  by  law.  By  the 
by-laws  of  these  corporations,  and  by  a  usage,  so  general  and 
uniform  as  to  be  regarded  as  part  of  the  law  of  the  land,  they 
have  the  general  superintendence  and  active  management  of  all 
the  concerns  of  the  bank,  and  constitute,  to  all  purposes  of  deal- 
ing with  others,  the  corporation." 

§  239.  The  Directors  have  no  Authority  to  make  Important 
Changes.  —  However,  the  general  authority  of  the  directors  of  a 
corporation  extends  merely  to  the  supervision  and  management 
of  the  company's  ordinary  or  regular  business.  A  board  of 
directors  have  no  implied  authority  to  make  a  material  and 
permanent  alteration  of  the  business  or  constitution  of  a  cor- 
poration, even  though  the  alteration  be  within  the  company's 
chartered  powers. 

This  was  decided  by  the  Supreme  Court  of  the  United  States 
in  Kailway  Company  v.  Allerton.1  In  that  case,  a  shareholder 
of  a  city  railway  company  obtained  an  injunction  to  restrain  the 
directors  of  the  company  from  increasing  the  amount  of  its  capi- 
tal stock.  The  charter  of  the  company  expressly  provided  that, 
"the  capital  stock  of  said  corporation  shall  be  one  hundred 
thousand  dollars,  and  may  be  increased  from  time  to  time,  at 
the  pleasure  of  said  corporation ; "  it  also  contained  a  provision 
that  "all  the  corporate  powers  of  said  corporation  shall  be 
vested  in  and  exercised  by  a  board  of  directors,  and  such  officers 
and  agents  as  said  board  shall  appoint."  But  the  court  held 
that  the  latter  clause  referred  merely  to  the  ordinary  business 
transactions  of  the  company,  and  that  an  increase  of  the  capital 
stock. could  be  effected  only  by  vote  of  the  majority  at  a  share- 
holders' meeting.  Mr.  Justice  Bradley,  delivering  the  opinion, 
said :  "  We  are  satisfied  that  the  decree  must  be  affirmed  on  the 
broad  ground  that  a  change  so  organic  and  fundamental  as  that 
of  increasing  the  capital  stock  of  a  corporation  beyond  the  limit 
fixed  by  the  charter  cannot  be  made  by  the  directors  aloue, 
unless  expressly  authorized  thereto.  The  general  power  to  per- 

1  18  Wall.  233.     See  also  Eidman  duce  the  amount  of  its  capital.    See 

f.  Bowman,  58  111.  444;  Finley  Shoe,  Percy  v.  Milkudon,  3  La.  R.  587; 

&c.  Co.  v.  Kurtz,  34  Mich.  89.     Nor  supra,  §  230. 
can  the  directors  of  a  corporation  re- 
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form  all  corporate  acts  refers  to  the  ordinary  business  transac- 
tions of  the  corporation,  and  does  not  extend  to  a  reconstruction 
of  the  body  itself,  or  to  an  enlargement  of  its  capital  stock." 

It  is  clear  that  the  directors  of  a  corporation  can,  under  no 
circumstances,  make  or  accept  an  alteration  of  the  company's 
charter,  unless  this  be  authorized  by  an  express  provision  con- 
tained in  the  charter  itself ; l  and  even  if  the  right  of  alteration  be 
expressly  provided  for  by  the  company's  charter,  it  would  seem  that 
this  right  can  be  exercised  only  by  the  majority  at  a  shareholders' 
meeting,  and  not  by  the  directors  or  other  inferior  agents.2 

§  240.  Nor  can  they  wind  up  the  Business  of  the  Corpora- 
tion. —  Upon  the  same  principle  it  has  been  held  that  the  direc- 
tors of  a  corporation  have  no  implied  authority  to  wind  up  the 
company,  or  to  sell  any  property  which  is  necessary  in  order  to 
carry  on  its  business.  Directors  are  merely  agents,  and  they 
are  appointed  for  the  purpose  of  managing  the  business  in  which 
the  shareholders  -have  agreed  to  unite ;  the  value  of  this  business 
as  a  commercial  speculation,  and  the  advisability  of  continuing 
it,  are  matters  which  concern  those  who  have  embarked  in  it, 
and  not  their  managing  agents.3 

But  it  is  the  duty  of  the  directors  of  a  corporation  to  pay  its 
debts ;  and  they  may  apply  all  of  the  corporate  assets  to  this 
end,  although  the  company  may  thus  be  disabled  from  carrying 
on  its  business.4  It  has  been  held  that  the  directors  of  an 
insolvent  corporation  may  convey  the  whole  of  its  assets  to  a 
trustee  for  the  payment  of  creditors.6 

1  Supra,  §  196.  tors  of  a  corporation  could  not  direct 

2  But  see  Dayton,  &c.  R.  R.  Co.  v.  the  filing  of  a  petition  to  have  the 
Hatch,  1  Disney,  84,  and  cases  supra,  company  adjudged  bankrupt,   as  the 
§  201.     Compare  Marlborough  Mfg.  act  expressly  required  that  the  peti- 
Co.  v.  Smith,  2  Conn.  583  ;  Brown  v.  tion  be  "duly  authorized  by  a  vote  of 
Fairmount  Gold,  &c.  Mining  Co.,  10  the  majority  of  the  corporators  at  any 
Phila.  32 ;  Blatchford  v.  Ross,  5  Abb.  legal  meeting  called  for  the  purpose." 
Pr.  N.  s.  434.  Re  Lady  Bryan  Mining  Co.,  2  Abb. 

8  Bank  Commissioners  v.  Bank  of  U.  S.  C.  C.  527. 

Brest,    1    Harring.    Ch.    106,    111;         *  Sheldon    Hat    Blocking    Co.   v. 

Rollins  v.  Clay,  33  Me.  132;  Abbot  Eickmeyer   Hat,  &c.   Co.,   56  How. 

v.   American  Hard   Rubber   Co.,   33  Pr.  70. 
Barb.  578.     Compare  supra,  §  211.  6  De    Camp    v.   Alvord,  52    Ind. 

Under  the  bankrupt  law  the  direc-  473 ;    Sargent  v.  Webster,  13  Mete. 
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§  241.  Powers  belonging  to  the  Directors  exclusively.  —  It 
has  been  pointed  out  that  where  particular  agents  of  a  corpora- 
tion have  been  invested,  by  the  company's  charter,  with  the 
exclusive  right  to  exercise  certain  powers,  these  powers  cannot 
be  limited  or  interfered  with  by  any  other  agent.1  Thus,  if  the 
active  management  of  the  business  of  a  corporation  was  ex- 
pressly intrusted  to  a  board  of  directors,  the  majority  have  no 
power  to  interfere  with  the  management  of  the  corporate  affairs 
so  long  as  the  directors  do  their  duty  and  act  within  the  scope 
of  their  allotted  powers.  Under  these  circumstances  the  majority 
can  exercise  merely  an  appointing  power,  and  control  the  man- 
agement of  the  company's  business  by  the  election  of  such 
officers  as  will  carry  out  their  wishes. 

In  Conro  v.  Port  Henry  Iron  Co.2  it  was  held  that  a  lease 
executed  in  pursuance  of  a  resolution  of  the  shareholders  of  a 
corporation  was  void,  because  the  power  of  managing  the  busi- 
ness of  the  company  was  vested  solely  in  the  board  of  directors. 
Willard,  P.  J.,  delivering  the  opinion,  said :  "  It  is  quite  obvious, 
from  the  charter,  that  the  company  could  do  no  act  except 
through  its  directors.  When  the  charter  prescribes  the  mode 
of  action,  its  injunctions  must  be  rigidly  pursued.  When  no 
specific  mode  of  action  has  been  prescribed,  the  common-law 
mode  of  acting  may  be  inferred ;  but  every  corporation  created 
by  statute  must  act  as  the  statute  prescribes,  and  the  common 
law  cannot  control  by  implication  that  which  the  legislature 
has  expressly  sanctioned.  The  stockholders  in  this  case  had  no 
power  to  make  a  lease,  or  do  any  other  administrative  act  in  the 
management  of  the  affairs  of  the  corporation.  If  a  lease  could 
be  made  at  all,  it  could  be  executed  only  in  pursuance  of  the 
act  of  the  directors,  who  are  the  body  appointed  by  the  charter 
for  the  management  of  its  affairs."  3 

497 ;  Dana  v.  Bank  of  U.  S.,  5  W.  &  2  12  Barb.  27,  63. 

S.  223,  247 ;  Merrick  v.  Bank  of  Me-  8  See  also  Union  Gold  Mining  Co. 

tropolis,  8  Gill,  59.     Compare  supra,  v.  Rocky  Mt.  Nat.  Bank,  2  Col.  565- 

§   164;    infra,   §§   578,  579;    contra,  575;  Union  Mut.  Ins.  Co.  v.  Keyscr, 

Bank  Commissioners  v.  Bank  of  Brest,  32  N.  H.  313  ;  Dana  v.  Bank  of  U.  S., 

1  Harring.  Ch.  106 ;  Gibson  v.  Gold-  5  W.  &  S.  223,  245-247 ;  Dayton,  &c. 

thwaite,  7  Ala.  281.  R.  R.  Co.  v.  Hatch,  1  Disney,  84;  Com- 

1  Supra,  §  237.  monwealth  v.  St.  Mary's  Church,  6 
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§  242.  Directors  can  exercise  their  Powers  only  in  Pursuance 
of  the  Company's  Chartered  Purposes.  —  It  is  a  fundamental 
principle  that  the  authority  of  every  agent  of  a  corporation  is 
derived  directly  or  indirectly  from  the  unanimous  agreement  of 
the  shareholders  as  expressed  in  their  charter  or  articles  of  asso- 
ciation. It  follows,  therefore,  that  the  powers  conferred  upon 
the  directors  of  a  corporation,  however  wide  and  absolute  they 
may  appear  in  terms,  must  be  construed  as  subject  to  the 
implied  condition  that  they  shall  be  exercised  solely  in  pursu- 
ance of  the  company's  chartered  purposes. 

Thus,  in  Pickering  v.  Stephenson,1  the  directors  of  a  railway 
company  were  restrained  at  the  suit  of  a  shareholder  from  apply- 
ing the  company's  funds  in  payment  of  the  costs  of  a  prosecu- 
tion for  libel  brought  by  them  against  a  person  who  had  been 
in  the  employ  of  the  company.  Sir  John  Wickeus,  V.  C.,  said : 
"The  principle  of  jurisprudence  which  I  am  asked  here  to  apply 
is,  that  the  governing  body  of  a  corporation,  that  is  in  fact  a 
trading  partnership,  cannot,  in  general,  use  the  funds  of  the 
community  for  any  purpose  other  than  those  for  which  they 
were  contributed.  By  the  governing  body  I  do  not,  of  course, 
mean  exclusively  either  directors  or  a  general  council ;  but  the 
ultimate  authority  within  the  society  itself,  which  would  ordi- 
narily be  a  majority  at  a  general  meeting.  According  to  the 
principle  in  question,  the  special  powers,  given  either  to  the 
directors  or  to  a  majority,  by  the  statutes  or  other  constituent 
documents  of  the  association,  however  absolute  in  terms,  are 
always  to  be  construed  as  subject  to  a  paramount  and  inherent 
restriction  that  they  are  to  be  exercised  in  subjection  to  the 
special  purposes  of  the  original  bond  of  association.  This  is  not 
a  mere  canon  of  English  municipal  law,  but  a  great  and  broad 
principle  which  must  be  taken,  in  absence  of  proof  to  the  con- 
trary, as  part  of  any  given  system  of  jurisprudence."  2 

S.  &  R.  508 ;  State  v.  Bank  of  Louisi-  2  To   similar  effect  see  Minor  v. 

ana,  6  La.  746-763.     Compare  Hoyt  Mechanics'  Bank  of  Alexandria,  1  Pet. 

v.  Thompson,  19   N.  Y.   216 ;    Des-  71,  per  Mr.  Justice   Story ;    and  see 

patch  Line  v.  Bellamy  Mfg.  Co.,  12  cases  infra,  §§  243-245.     The  direc- 

N.  H.  226 ;  Salem  Bank  v.  Gloucester  tors  of  a  bank  have  no  authority  to 

Bank,  17  Mass.  29,  30.  sanction   overdrafts.      Market  Street 

1  L.  B,.  14  Eq.  322,  340.  Bank  v.   Stump,   2   Mo.    App.   545. 
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§  243.  The  Fiduciary  Relation  between  a  Corporation  and  its 
Directors.  —  It  is  clear  that  the  directors  of  a  corporation  are 
not  trustees  in  a  technical  sense,  although  they  are  often  called 
trustees  in  practice ;  they  are  merely  agents,  invested  with  wide 
discretionary  powers  in  the  management  of  the  company's  busi- 
ness.1 

The  relation  between  the  directors  of  a  corporation  and  the 
company  itself  is,  however,  in  many  respects,  a  fiduciary  or  trust 
relation.  Whenever  an  agent  is  invested  with  authority  to  use 
any  discretion  in  the  exercise  of  the  powers  conferred  upon  him, 
it  is  an  implied  condition  that  this  discretion  shall  be  used  in 
good  faith  for  the  benefit  of  the  principal  and  in  accordance 
with  the  true  purpose  of  the  agent's  appointment.  To  this 
extent,  every  agency  which  is  not  a  purely  ministerial  one 
involves  a  fiduciary  relation  between  the  parties. 

The  directors  of  a  corporation  are  ordinarily  invested  with  the 
most  extensive  powers  of  management.  They  are  empowered 
to  represent  the  company  in  all  of  its  business  transactions  and 
ventures ;  and  the  entire  corporate  affairs  are  placed  in  their 
charge  upon  the  trust  and  confidence  that  they  shall  be  cared 
for  and  managed  for  the  common  benefit  of  the  shareholders, 
and  in  accordance  with  the  provisions  of  the  charter  agreement. 
It  is  manifest,  therefore,  that  the  directors  of  a  corporation 
occupy  a  position  of  the  highest  trust  and  confidence,  and  that 
the  utmost  good  faith  is  required  in  the  exercise  of  the  powers 
conferred  upon  them.2 

They  cannot  give  away  the  funds  of  entrusted  by  others  with  powers  which 
the  company,  or  create  an  obligation  are  to  be  exercised  for  the  common 
gratuitously.  Salem  Bank  v.  Glouces-  and  general  interests  of  the  corpora- 
ter  Bank,  -17  Mass.  30  ;  St.  James's  tion,  and  not  for  his  private  interests. 
Church  v  .  Church  of  Redeemer,  45  He  falls,  therefore,  within  the  great 
Barb.  356.  Nor  can  they  condone  a  rule  by  which  equity  requires  that  con- 
fraudulent  misapplication  of  the  cor-  fidence  shall  not  be  abused  by  the  party 
porate  funds.  Minor  v.  Mechanics'  in  whom  it  is  reposed,  and  which  it  en- 
Bank,  1  Pet.  71.  forces  by  imposing  a  disability,  either 

1  Infra,  \\  381,  382.  partial   or  complete,  upon  the  party 

2  "  Whether  a  director  of  a  corpo-  entrusted  to  deal,  on  his  own  behalf, 
ration  is  to  be  called  a  trustee  or  not,  in  respect  of  any  matter  involved  in 
in  a  strict  sense  there  can  be  no  doubt  such  confidence."      Hoyle  v.  Platts- 
that  his  character,  is  fiduciary,  being  burgh  &  Montreal  B.  B.  Co.,  54  N.  Y. 
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§  244.  The  Directors  of  a  Corporation  must  manage  it  in  the 
Interest  of  its  Shareholders  alone.  —  The  principles  Stated  in  the 
preceding  section  have  been  acted  upon  in  various  cases.  It 
has  been  decided  that  the  directors  of  a  corporation  must  exer- 
cise the  powers  conferred  upon  them,  solely  in  the  interest  of 
the  corporation  which  they  represent ;  they  have  no  authority, 
under  any  circumstances,  to  use  their  official  position  for  their 
own  private  benefit. 

Thus,  in  Koehler  v.  Black  River  Falls  Iron  Co.,1  the  directors 
of  a  mining  company,  which  was  largely  in  debt,  were  empow- 
ered by  the  shareholders  to  obtain  a  loan  of  money  for  the  pur- 
pose of  carrying  on  the  company's  business  and  to  execute  a 
mortgage  of  the  company's  property  as  security.  Instead  of 
honestly  endeavoring  to  effect  a  loan  of  money,  advantageously, 
for  the  benefit  of  the  company,  they  executed  a  note  and  mort- 
gage for  $15,000,  in  consideration  of  a  loan  of  $2,000  in  money 
and  provisions,  and  an  undertaking  on  the  part  of  the  mortgagee 
to  assume  the  payment  of  debts  amounting  to  over  $9,000, 
which  the  company  owed  to  individual  directors.  But  the 
Supreme  Court  of  the  United  States  held  that  the  transaction 
was  unauthorized,  and  that  the  mortgage  was  invalid.  Mr.  Jus- 
tice Davis,  after  stating  the  facts  of  the  case,  said :  "  Directors 
cannot  thus  deal  with  the  important  interests  entrusted  to  their 
management.  They  hold  a  place  of  trust,  and  by  accepting  the 
trust  are  obliged  to  execute  it  with  fidelity,  not  for  their  own 
benefit,  but  for  the  benefit  of  the  stockholders  of  the  corpo- 
ration." 2 

314,  328,  per  Johnson,  C.  See  also  2  2  Black,  720.  See  also  Euro- 
Cumberland  Coal  Co.  v.  Sherman,  30  pean,  &c.  R.  R.  Co.  v.  Poor,  59  Me. 
Barb.  553,  559-577,  and  authorities  277 ;  Flint  &  Pere  Marquette  R.  R. 
cited.  Davies,  J.,  said :  "  There  can  Co.  v.  Dewey,  14  Mich  477 ;  Alford 
be  no  question,  I  think,  at  the  present  v.  Miller,  32  Conn.  543 ;  Redmond  v. 
time,  that  a  director  of  a  corporation  Dickerson,  9  N.  J.  Eq.  507 ;  Conro 
is  the  agent  or  trustee  of  the  stock-  v.  Port  Henry  Iron  Co.,  12  Barb.  64 ; 
holders,  and  as  such  has  duties  to  dis-  Blatchford  v.  Ross,  5  Abb.  Pr.  N.  s. 
charge  of  a  fiduciary  nature  towards  434 ;  Gray  v.  New  York,  &c.  Steamsh. 
his  principal,  and  is  subject  to  the  Co.,  3  Hun,  383 ;  Ogden  v.  Murray, 
obligations  and  disabilities  incidental  39  N.  Y.  202  ;  Bliss  v.  Mattison,  45 
to  that  relation."  Id.  p.  571.  N.  Y.  22,  52  Barb.  348  ;  Buffalo,  &c. 
1  2  Black,  715.  R.  R.  Co.  v.  Lamson,  47  Barb.  533; 
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§  245.  Directors  have  no  Authority  to  represent  the  Corpora- 
tion -where  they  have  Contrary  Interests  to  subserve.  —  It  is  a 
general  rule  that  the  directors  of  a  corporation  have  no  authority 
to  represent  it  in  any  transaction  in  which  their  own  interests 
are  opposed  to  the  interests  of  the  shareholders ;  for,  under  these 
circumstances,  it  is  not  to  be  supposed  that  the  shareholders 
would  have  the  benefit  of  their  best  judgment  and  discretion. 
It  has  been  held,  therefore,  that  the  directors  of  a  corporation 
cannot  represent  it  in  any  dealings  with  themselves  personally;1 
nor  can  they  bind  the  company  to  third  persons,  by  a  contract 
in  which  they  have  a  private  interest  at  stake.2  "  The  law  has 
absolutely  inhibited  the  agent  or  trustee  from  placing  himself  in 
a  position  where  his  own  private  interests  would  tend  to  make 


Risley  v.  Indianapolis,  &c.  R.  R.  Co., 
1  Hun,  202,  reversed  62  N.  Y.  240 ; 
Percy  v.  Millaudon,  3  La.  R.  568, 
587.  See  also  West  St.  Louis  Bank 
v.  Shawnee  Bank,  95  U.  S.  558,  3 
Dill.  403 ;  Claflin  v.  Farmers'  &  Citi- 
zens' Bank,  25  N.  Y.  293,  24  How. 
Pr.  1. 

1  Cumberland  Coal  Co.  v.  Sher- 
man, 30  Barb.  553 ;  Same  v.  Parish, 
42  Md.  598  ;  Coleman  v.  Second  Ave. 
R.  R.  Co.,  38  N.  Y.  201 ;  Butts  v. 
Wood,  37  N.  Y.  317,  38  Barb.  181 ; 
Hoyle  v.  Plattsburgh,  &c.  R.  R.  Co., 
54  N.  Y.  314 ;  Blake  v.  Buffalo  Creek 
R.  R.  Co.,  56  N.  Y.  485;  Morrison 
v.  Ogdensburgh,  &c.  R.  R.  Co.,  52 
Barb.  173 ;  Covington,  &c.  R,  R.  Co. 
».  Bowler,  9  Bush,  468  ;  Port  v.  Rus- 
sell, 36  Ind.  60 ;  Paine  v.  Lake  Erie, 
&c.  R.  R.  Co.,  31  Ind.  283 ;  Cook  ». 
Berlin  Woollen  Mill  Co.,  43  Wis.  433  ; 
European,  &c.  R.  R.  Co.  v.  Poor,  59 
Me.  277;  Bestor  v.  Wathen,  60  111. 
138;  Harts  v.  Brown,  77  111.  227; 
McAleer  v.  McMurray,  58  Pa.  St. 
126;  Simons  v.  Vulcan  Oil  Co.,  61 
Pa.  St.  202;  Rice's  Appeal,  79  Pa. 
St.  168 ;  Levisee  v.  Shreveport  City 
Ry.  Co.,  27  La.  Ann.  641 ;  First  Nat. 
Bauk  v.  Gifford,  47  Iowa,  575 ;  Gard- 
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ner  v.  Butler,  30  N.  J.  Eq.  702,  721 ; 
Stewart  v.  Lehigh  Valley  R.  R.  Co., 
38  N.  J.  L.  505.  Compare  Ellis  v. 
Boston,  &c.  R.  R.  Co.,  107  Mass.  1 ; 
South  Baptist  Church  v.  Clapp,  18 
Barb.  35  ;  Olcott  v.  Tioga  R.  R.  Co., 
27  N.  Y.  546;  Tippecanoe  Co.  v. 
Reynolds,  44  Ind.  509 ;  Ashurst's 
Appeal,  60  Pa.  St.  291 ;  Stark  Bank 
v.  U.  S.  Pottery  Co.,  34  Vt.  144. 

2  Wardell  v.  Union  Pacific  R.  R. 
Co.,  4  Dill.  330.  The  reason  of  the 
above  rule  applies  with  diminished 
force  to  transactions  between  individ- 
ual members  of  the  board  of  directors 
of  a  corporation  and  a  majority  of  the 
board,  excluding  the  members  dealing 
with  it.  Under  these  circumstances 
the  director  dealing  with  the  company 
does  not  undertake  to  act  as  its  agent 
at  the  same  time ;  and  it  has  been  held 
that  the  majority  of  the  board  may 
bind  the  company  by  a  transaction  of 
this  character,  if  it  be  entirely  free 
from  fraud  or  collusion.  Harts  v. 
Brown,  77  111.  226;  U.  S.  Rollmg- 
Stock  Co.  v.  Atlantic,  &c.  R.  R.  Co., 
34  Ohio  St.  450,  465  ;  Mayor  of  Grif- 
fin v.  Inman,  57  Ga.  370.  Compare 
Foster  v.  Oxford,  Worcester,  &c. 
R.  R.  Co.,  13  C.  B.  200. 


CHAP.  III.]      THE  CONSTRUCTION   OF   CHAETEES.  §  245 

him  neglectful  of  his  obligations  to  his  principal,  or  where  his 
position  would  afford  him  an  opportunity  to  speculate  in  the 
trust  funds."  A  "A  director  whose  personal  interests  are  adverse 
to  those  of  the  corporation  has  no  right  to  be  or  act  as  a  director. 
As  soon  as  he  finds  that  he  has  personal  interests  which  are  in 
conflict  with  those  of  the  company,  he  ought  to  resign."  2 

The  law  upon  this  subject  was  stated  clearly  by  the  Commis- 
sion of  Appeals  of  the  State  of  New  York,  in  Hoyle  v.  Platts- 
burgh,  &c.  E.  R  Co.,3  and  it  was  held  that  a  director  of  a  railroad 
company  could  not  become  a  purchaser  at  an  execution  sale  of 
the  company's  rolling-stock.  Johnson,  C.,  delivering  the  opin- 
ion, said  :  "  Vilas  was  a  director  of  the  railroad  company  during 
the  whole  period  of  the  transactions  in  question.  He  and  his 
co-directors  were  together  clothed  with  the  power  of  managing 
the  corporate  property  and  conducting  the  affairs  of  the  corpo- 
ration. From  this  position  arose  the  duty  of  managing  and 
conducting  its  affairs  to  the  best  advantage,  and  the  obligation 
not  to  let  the  private  interests  of  any  individual  director  com- 
pete with  his  duty  toward  the  corporation.  .  .  .  The  application 
of  these  principles  to  the  case  in  hand  would  lead  to  the  conclu- 
sion that  Vilas,  while  director,  and  in  view  of  that  relation  only, 
could  not  become  the  purchaser  of  the  property  of  the  corpora- 
tion, except  subject  to  its  right  to  elect  to  disaffirm  the  sale  and 
demand  a  resale.  As  director,  it  was  his  duty  to  prevent  a  sale 
if  possible ;  and  if  not,  then  to  endeavor  to  have  the  property 
produce  the  highest  price ;  and  in  order  to  the  attainment  of 
these  objects,  to  use  the  knowledge  he  had  derived  from  the 
confidence  reposed  in  him  as  director.  As  purchaser,  on  the 
other  hand,  it  was  his  interest  to  pay  as  little  as  possible,  and  to 
use  his  special  knowledge  for  his  own  advantage.  Actual  fraud 
or  actual  advantage  do  not  need,  in  such  cases,  to  be  shown." 

Upon  the  same  principle  it  follows  that  the  directors  of  a  cor- 
poration have  no  implied  authority  to  represent  the  company  in 

1  Oilman,  &c.  R.  R.  Co.  v.  Kelley,  2  Goodin  v.  Cincinnati,  &c.  Canal 
77  111.  426,  435,  per  Mr.  Chief  Justice  Co.,  18  Ohio  St.  169, 183,  per  Welch,  J. 
Scott;  Ryan  v.  Leavenworth,  &c.  Ry.  8  54  N.  Y.  314,  328,  329.  See 
Co.,  21  Kans.  3G5  ;  European,  &c.  also  Cumberland  Coal  Co.  v.  Sherman, 
R.  R.  Co.  ».  Poor,  59  Me.  277.  30  Barb.  553. 
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transactions  with  another  corporation  in  which  they  are  share- 
holders, if  their  interest  in  the  latter  company  might  induce 
them  to  favor  it  at  the  expense  of  the  company  whose  interests 
have  been  intrusted  to  their  care.  Nor  can  the  same  persons 
act  as  agents  of  different  companies  in  their  mutual  transactions. 
For  under  these  circumstances  the  interests  of  the  several  com- 
panies would  be  opposed,  and  it  would  be  the  duty  of  the  agents 
of  each  company  to  favor  it  at  the  expense  of  the  others.1 

§  246.  The  Legal  Effect  of  Unauthorized  Acts  —  Ratification. 
The  legal  powers  of  an  agent  depend  entirely  upon  the  terms  of 
his  appointment;  an  agent  intrusted  with  the  management  of 
property  belonging  to  his  principal  cannot  bind  the  latter  by 
any  transaction  affecting  the  ownership  of  the  property,  except 
while  acting  within  the  scope  of  the  powers  conferred.2  Hence, 
if  the  directors  of  a  corporation  enter  into  an  unauthorized  con- 
tract, or  make  an  unauthorized  application  of  the  corporate 
property  or  funds,  the  corporation  cannot  be  charged  with  the 
transaction  either  at  law  or  in  equity,  unless  it  be  estopped  from 
denying  that  the  directors  had  authority  to  bind  it.  This  rule 
applies  where  the  directors  of  a  corporation  attempt  to  use  the 
property  or  credit  of  the  company  without  authority,  for  their 
own  private  purposes  and  at  the  expense  of  the  corporation.3 

1  Pennsylvania  R.  R.  Co.'s  Appeal,  A  trustee  has  the  entire  legal  owner- 
80  Pa.  St.  265  ;   Abbot  v.  American  ship  of  the  trust  property ;  at  law,  he 
Hard  Rubber    Co.,   33    Barb.   578 ;  has  the  right  to  dispose  of  the  prop- 
Goodin  v.  Cincinnati,  &c.  Canal  Co.,  erty  absolutely,  and  the  rights  of  the 
18  Ohio  St.  169 ;  San  Diego  v.  San  beneficial  owner  are  ignored.     Hence, 
Diego  &  Los  Angelos  R.  R.  Co.,  44  a  misapplication  of  trust  property  can 
Cal.  106 ;  Gray  v.  N.  Y.,  &c.  Steamsh.  be  remedied  only  in  equity.    An  agent, 
Co.,  3  Hun,  383 ;  Gallery  v.  National  on  the  other  hand,  has  not  the  legal 
Exchange  B.,  41  Mich.  169 ;  Wardell  ownership  of  the  property  placed  in 
v.  Railroad  Co.,  103  U.  S.  651.     Com-  his  charge,  and  cannot  deal  with  the 
pare   Bradley  v.  Richardson,  23   Vt.  property  in  the  name  of  the  principal, 
720 ;  U.  S.  Rolling  Stock  Co.  v.  At-  except  in  accordance  with  the  powers 
lantic  &  G.  W.  R.  R.  Co.,  34  Ohio  conferred  by  the  latter. 

St.  450 ;  Mayor  of  Griffin  v.  Inman,          8  See  cases  cited  in  the  preceding 

57  Ga.  370.  sections  ;  and  compare  Stewart  v.  Le- 

2  There  is  an  important  difference  high  Valley  R.  R.  Co.,  38  N.  J.  L. 
in  this  respect  between  the  legal  effect  505  ;  Buell  v.  Buckingham,  16  Iowa, 
of  an  unauthorized  act  of  a  trustee  and  284,  293  ;    Palmer  ».  Nassau  Bank, 
an  unauthorized  act  of  a  mere  agent.  78  HI.  380. 
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However,  an  unauthorized  transaction  of  this  character  may 
be  subsequently  ratified  by  the  corporation  or  by  the  majority, 
if  the  majority  would  have  had  power  to  authorize  it  at  the 
outset.1  But  the  shareholders  of  a  corporation  cannot  ratify  a 
misapplication  of  the  company's  assets  at  the  expense  of  creditors. 
After  the  insolvency  of  a  corporation,  its  creditors  have  the  equi- 
table ownership  of  its  assets,  and  the  corporation  itself  can  neither 
directly  nor  indirectly,  by  the  directors,  its  agents,  legalize  any 
misapplication  of  the  trust  funds.2 

§  247.  The  Directors  can  act  only  as  a  Board.  —  A  person 
has  no  authority  to  act  as  director  of  a  corporation,  unless  ap- 
pointed to  that  office  in  the  manner  prescribed  by  the  charter 
and  by-laws  of  the  company.  It  is  not  necessary  that  a  director 
should  be  a  shareholder  also,  unless  the  contrary  be  expressly 
provided  by  the  company's  charter ; 3  and  a  director  may  at  the 
same  time  act  as  secretary  or  managing  agent.4 


1  Supra,  §§  76-78.     Hotel  Co.  ». 
Wade,  97  U.  S.  13 ;  Twin  Lick  Oil 
Co.  v.  Marbury,  91  U.  S.  587;  Buell 
v.  Buckingham,  16  Iowa,  284,  295; 
First  Nat.   Bank  v.  Reed,  36   Mich. 
263  ;  U.  S.  Rolling  Stock  Co.  v.  At- 
lantic, &c.  R.  R.  Co.,  34  Ohio  St. 
463 ;  Kitchen  v.  St.  Louis,  K.  C.,  &c. 
Ry.  Co.,  69  Mo.  224. 

2  Infra,  §§  579,  580.     Upon  the 
general  subject  of  the  personal  liability 
of  the  directors  and  other  agents  of  a 
corporation  on  account  of  unauthorized 
dealings  with  the  property  or  credit  of 
the   company,  consult  Thompson  on 
the  Liability  of  Officers  and  Agents  of 
Corporations. 

It  is  clear  that  the  directors  of  a 
corporation  are  liable  to  the  company 
for  losses  resulting  from  any  fraudu- 
lent or  wilful  excess  of  the  authority 
conferred  upon  them.  They  are  also 
liable  for  losses  caused  by  their  care- 
lessness or  neglect  in  not  properly 
attending  to  the  duties  which  they 


have  undertaken.  Percy  v.  Millaudon, 
3  La.  R.  568  ;  Shea  v.  Mabey,  1  B.  J. 
Lea  (Tenn.),  319 ;  United  Society  of 
Shakers  v.  Underwood,  9  Bush,  617. 
Compare  McCortle  v.  Bates,  29  Ohio 
St.  419  ;  Ogden  v.  Murray,  39  N.  Y. 
202,  207.  With  respect  to  the  liability 
of  directors  for  mere  errors  of  judg- 
ment and  unauthorized  acts  performed 
in  good  faith  in  the  mistaken  belief 
that  they  were  within  the  authority 
conferred,  see  Spering's  Appeal,  71 
Pa.  St.  11,  and  cases  cited ;  Scott  v. 
Depeyster,  1  Edw.  Ch.  513;  United 
Society  v.  Underwood,  9  Bush,  61 7 ; 
Godbold  v.  Mobile  Bank,  11  Ala.  191 ; 
Smith  v.  Prattville  Mfg.  Co.,  29  Ala. 
503;  Neall  v.  Hill,  16  Cal.  151;  Dunn 
v.  Keyle,  14  Bush,  134. 

8  State. u.  McDaniel,  22  Ohio  St. 
354.  Compare  Despatch  Line  ».  Bel- 
lamy Mfg.  Co.,  12  N.  H.  205  ;  Bar- 
tholomew v.  Bentley,  1  Ohio  St.  37; 
Gumming  v.  Prescott,  2  Y.  &  C.  488 ; 
Stock's  Case,  33  L.  J.  Ch.  731.  It 


4  Sargent  v.  Webster,  13  Mete.  497. 
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It  is  clear  that  the  directors  of  a  corporation  have  no  authority 
to  disregard  any  formality  prescribed  by  the  charter  of  the  com- 
pany which  they  represent.  As  a  rule,  the  directors  of  a  corpo- 
ration  are  authorized  to  act  only  as  a  board,  and  not  singly. 
Either  all  must  be  present  at  a  meeting,  or  the  meeting  must  be 
called  in  a  regular  manner,  and  in  the  latter  case,  if  a  majority 
assemble,  they  may  act  by  a  major  vote.  A  majority  of  the 
directors  form  a  quorum,  in  the  absence  of  a  different  regulation, 
and  a  majority  of  the  quorum  determine  the  action  of  the  board. 
Thus,  if  there  are  five  directors,  three  constitute  a  quorum,  and 
a  resolve  passed  at  a  meeting  where  three  are  present  is  binding 
upon  the  company.1 

It  has  been  held  that  where  a  quorum  of  the  directors  of  a 
corporation  meet  and  unite  in  any  determination,  the  company 
is  bound,  whether  the  other  directors  were  notified  or  not.2  But 
it  is  questionable  whether  this  be  the  correct  view.  The  share- 
holders of  a  corporation  are  entitled  not  only  to  the  votes  of  the 
directors  whom  they  have  appointed,  but  also  to  their  influence 
and  argument  in  the  discussion  which  leads  to  the  passage  of 
their  resolutions.3  Although  it  may  not  be  the  duty  of  all  of 
the  directors  to  be  present  at  every  meeting,  yet  it  is  certainly 
the  intention  of  the  shareholders  that  every  director  shall  be 
entitled  to  be  present  at  every  meeting  of  the  board.  But  if 

seems  that  a  married  woman  may  be  of  Alton,  7  N.  H.  253 ;  Bank  of  Mid- 
a  trustee  of  a  corporation  unless  the  dlebury  v.  Rutland,  &c.  R.  R.  Co.,  30 
contrary  be  provided  by  charter.  Peo-  Vt.  159  ;  Bradstreet  v.  Bank  of  Roy- 
pie  v.  Webster,  10  Wend.  550.  alton,  42  Vt.  128 ;  State  v.  Smith,  48 
1  Despatch  Co.  v.  Bellamy  Mfg.  Vt.  266;  Baldwin  v.  Canfield,  26  Minn. 
Co.,  12  N  H.  207,225-228;  Edgerly  43,  54;  Lockwood  v.  Thunder  Bay, 
v.  Emerson,  23  N.  H.  555 ;  Wells  v.  &c.  Co.,  42  Mich.  536 ;  Doyle  v.  Miz- 
Rahway  Rubber  Co.,  19  N.  J.  Eq.  ner,  42  Mich.  332.  Compare  infra, 
402;  Sargent  v.  Webster,  13  Met.  §  354.  It  is  not  necessary  that  the 
497 ;  Gordon  v.  Preston,  1  Watts,  president  of  a  corporation  should  be 
385 ;  Price  v.  Grand  Rapids,  &c.  present  at  a  meeting  of  the  directors 
R.  R.  Co.,  13  Ind.  58 ;  Cowley  v.  in  order  to  enable  them  to  transact 
Same,  id.  61 ;  Hamilton  v.  Same,  id.  business.  Sargent  v.  Webster,  13 
347 ;  Junction  R.  R.  Co.  v.  Reeve,  Mete.  497. 

15  Ind.  237 ;  Cram  v.  Bangor  House         2  See  per  BelJ,   J.,  in  Edgerly  v. 

Proprietary,   12    Me.   359  ;    German  Emerson,  23  N.  H.  555,  569. 
Evangelical  Congr.  v.  Pressler,  14  La.         8  Per  Grover,  J.,  in  Ogden  v.  Mur- 

Anu  811.    Compare  Jewett  v.  Town  ray,  39  N.  Y.  217. 
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meetings  could  be  held  by  a  bare  quorum,  without  notifying  the 
other  directors,  the  majority  might  virtually  exclude  the  minority 
from  all  participation  in  the  management  of  the  company.1 

§  248.  Delegation  of  Authority  —  The  Appointment  of  Inferior 
Agents.  —  The  authority  of  an  agent  to  represent  his  principal 
is,  in  the  nature  of  things,  not  transferable  without  the  consent 
of  the  principal  himself.  This  rule  applies  fully  to  the  author- 
ity of  the  agents  of  a  corporation.2 

It  is  to  be  observed,  however,  that  the  authority  of  an  agent 
to  appoint  inferior  agents  with  power  to  represent  the  principal 
may  in  many  cases  be  implied.  Thus,  the  directors  of  a  corpo- 
ration have  a  general  authority  to  manage  the  company's  busi- 
ness in  the  customary  manner,  and  this  usually  necessitates  the 
appointment  of  various  inferior  agents  whose  duty  it  is  to  look 
after  the  details  of  the  company's  business.  Accordingly,  it  has 
been  held  that  the  directors  of  a  corporation  have  implied  au- 
thority to  appoint  such  agents  as  may  be  required  for  the  pur- 
pose of  carrying  on  the  company's  business  advantageously  and 
conveniently.3  The  directors  of  a  bank  may  authorize  the  presi- 
dent, or  president  and  cashier,  to  borrow  money  and  to  draw 
and  indorse  negotiable  paper  in  the  name  of  the  corporation.4 
The  board  of  directors  of  a  bank  may  also  delegate  to  a  com- 
mittee of  their  own  members  authority  to  mortgage  and  sell 
real  estate  belonging  to  the  company.5  The  directors  of  a  land 

1  See  cases  in  note  2  on  the  pre-  167 ;  Western  Bank  of  Mo.  v.  Gil- 
ceding  page,  and  infra,  §  356 ;  Stoys-  strap,  45  Mo.  419. 
town,  &c.  Turnp.  Co.  v.  Graver,  45  Pa.  4  Ridgway  v.  Farmers',  &c.  Bank,  12 
St.  386  ;  Corn  Exch.  Bank  v.  Cumber-  S.  &  R.  256 ;  Fleckner  v.  U.  S.  Bank, 
land  Coal  Co.,  1  Bosw.  436;  Com-  8  Wheat.  338,  356;  Spear  v.  Ladd, 
meyer  v.  United  German,  &c.  Church,  11  Mass.  94 ;  Northampton  Bank  v. 
2  Sandf.  Ch.  187 ;  Schumn  v.  Seymour,  Pepoon,  11  Mass.  288  ;  Merrick  v. 
24  N.  J.  Eq.  153  ;  Dey  v.  Jersey  City,  Bank  of  Metropolis,  8  Gill,  59.  Com- 
19  N.  J.  Eq.  412 ;  D'Arcy  v.  Tamar,  pare  Bank  Commissioners  v.  Bank  of 
&c.  Ry.  Co.,  L.  R.  2  Ex.  158.  Com-  Buffalo,  6  Paige,  497 ;  Olcott  v.  Tioga 
pare  Re  Bonelli's  Tel.  Co.,  L.  R.  12  R.  R.  Co.,  27  N.  Y.  546. 
Eq.  246,  259.  6  Burrill  v.  Nahant  Bank,  2  Mete. 
a  Compare  infra,  \  536.  163,  167 ;  Hoyt  v.  Thompson,  19 
8  Kitchen  v.  Cape  Girardeau,  &c.  N.  Y.  207 ;  Mitchell  v.  Deeds,  49  111. 
R.  R.  Co.,  59  Mo.  514 ;  Hoyt  v.  418 ;  Augusta  Bank  v.  Hamblet,  35 
Thompson,  19  N.  Y.  207,  216 ;  Bur-  Me.  491.  Compare  Gillis  v.  Bailey, 
rill  ».  Nahant  Bank,  2  Mete.  163,  21  N.  H.  149. 
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company  may  invest  an  agent  with  authority  to  draw  bills  of 
exchange.1 

Agents  appointed  by  the  directors  of  a  corporation  to  assist 
in  carrying  on  its  business  are  agents  of  the  corporation,  and 
not  of  the  directors  themselves.  Hence  the  authority  of  such 
agents  does  not  necessarily  cease  upon  the  termination  of  the 
authority  of  the  directors  who  appointed  them.2 

§  249.  It  has  sometimes  been  laid  down  as  a  rule  that  powers 
involving  the  exercise  of  discretion  and  judgment  cannot  be 
delegated  except  under  an  express  grant  of  authority ; 3  but  this 
statement  of  the  rule  is  not  strictly  accurate.  The  authority  of  an 
agent  to  delegate  powers  to  another  agent  depends  always  upon 
the  intention  of  the  principal.  The  appointment  of  an  agent  with 
powers  requiring  the  exercise  of  discretion  and  judgment  is  in 
many  cases  an  indication  that  the  principal  intended  the  discre- 
tion and  judgment  to  be  exercised  by  the  particular  agent  whom 
he  selected ;  but  this  is  not  always  so.  The  directors  of  a  cor- 
poration have  implied  authority  to  appoint  various  agents,  the 
performance  of  whose  duties  involves  the  exercise  of  much  dis- 
cretion and  judgment. 

However,  the  authority  of  the  directors  of  a  corporation  to 
appoint  inferior  agents  with  power  to  represent  the  company 
can  be  implied  only  where  such  appointment  would  be  a  reason- 
able measure  in  carrying  on  the  company's  business  in  the  ordi- 
nary manner.  Those  powers  of  the  directors  of  a  corporation 
which  it  is  intended  they  should  exercise  personally  can  in  no 
case  be  delegated.  Thus,  the  general  supervision  and  direction 
of  the  affairs  of  a  corporation  are  especially  intrusted  to  the 
board  of  directors.  It  is  upon  the  personal  care  and  attention 
of  the  directors  that  the  shareholders  depend  for  the  success 
of  their  enterprise.  Hence  it  is  clear  that  authority  to  dele- 
gate these  general  powers  of  management  cannot  be  implied. 
Upon  this  principle,  it  has  been  held  that  the  board  of  direc- 

1  Preston  v.  Missouri  Lead  Co.,  51         8  Gillis  v.  Bailey,  21  N.  H.  149, 
Mo.  43.  161-165 ;  Silver  Hook  Road  v.  Greene, 

2  Anderson  v.  Longden,  1  "Wheat.  12   R.  I.  164 ;  Mutual  Ins.  Co.  0. 
85  ;  Exeter  Bank  v.  Rogers,  7  N.  II.  Chase,  56  N.  H.  341. 

33;  Dedham  Bank  v.  C  bickering,  3 
Pick.  335. 
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tors  of  a  colliery  company  cannot  delegate  the  power  of  allotting 
shares  to  two  members  of  the  board  and  the  manager.1  Nor  can 
the  directors  of  a  corporation  delegate  the  power  of  making 
calls,2  or  of  declaring  dividends,3  or  of  ordering  a  sale  of  shares 
for  non-payment  of  assessments.* 

§  250.  The  Authority  of  Agents  to  act  in  Foreign  States.  —  It 
is  well  settled  that  a  corporation  has  implied  authority  to  carry 
on  its  legitimate  business  in  foreign  States,  unless  expressly  pro- 
hibited from  doing  so  by  the  terms  of  its  charter.  The  ordinary 
managing  agents  of  a  corporation  are  impliedly  authorized  to 
represent  it  abroad  as  well  as  at  home.6 

It  has  been  doubted  whether  the  board  of  directors  of  a  cor- 
poration may  hold  their  meetings  outside  of  the  territory  of  the 
State  by  which  the  company  was  chartered ;  .but  the  weight  of 
authority  seems  to  be  in  favor  of  the  view  that  the  directors 
may  hold  their  meetings  and  transact  business  wherever  they 
deem  this  to  be  desirable,  provided  all  the  directors  be  given  a 
fair  opportunity  to  be  present.6 

§  251.  The  Powers  of  the  President  of  a  Corporation. — The 
implied  powers  of  the  president  of  a  corporation  depend  upon 
the  nature  of  the  company's  business,  and  the  measure  of  au- 
thority delegated  to  him  by  the  board  of  directors.  It  seems 
that  a  president  has  no  greater  powers,  by  virtue  of  his  office 

1  Howard's  Case,  L.  R.  1  Ch.  561,  Galveston  R.  R.  Co.  v.  Cowdry,  11 
563.  Wall.  477.     Compare  Hills  v.  Parrish, 

2  Silver  Hook  Road  v.  Greene,  12  1  McCarter,  380  ;  Ormsby  v.  Vermont 
R.  I.  164;  Mutual  Ins.  Co.  v.  Chase,  Copper  Mining   Co.,  56   N.  Y.  623; 
56  N.  H.   341;  infra,  §  281.     Com-  and  see  infra,  \  363. 

pare   Read   v.   Memphis   Gas  Co.,  9  In  Wood  Hydraulic  Mining  Co.  v. 

Heisk.  245.  King,  45    Ga.  40,  McCay,  J.,  said : 

8  Gratz  v.  Redd,  4  B.  Monr.  186;  "The  authorities  are  now  uniform  that 

infra,  \  348.  an  agent  of  a  corporation  may  exercise 

4  York  &  Cumberland  R.  R.  Co.  its  powers  out  of  the  State  incorpo- 

v.  Ritchie,  40  Me.  425.  rating  it,  provided  there  be  nothing  in 

6  Supra,  §§  186-188.  the  charter  or  in  the  nature   of  its 

6  McCall   v.   Byram   Mfg.  Co.,  6  powers  contravening  it.     If  one  agent 

Conn.  428  ;  Wright  v.  Bundy,  11  Ind.  may  thus  act,  there  would  seem  to  be 

404;  Smith  v.  Alvord,  63  Barb.  415  ;  no   sensible   reason  why  a  board   of 

Bellows  v.  Todd,  39  Iowa,  209 ;  Ohio  agents  may  not  do  so.     As  directors 

&  Miss.  R.  R.  Co.  v.  McPherson,  35  are  only  agents,  the  principle  is  broad 

Mo.  13;  Arms  v.  Conant,  36  Vt.  745;  enough  to  include  them." 

243 


§  252       THE  LAW  OF  PRIVATE  CORPORATIONS.      [CHAP.  in. 


merely,  than  any  other  director  of  the  company,  except  that  he 
is  the  presiding  officer  at  the  meetings  of  the  board.1  The  Su- 
preme Court  of  New  Jersey  said :  "  In  the  absence  of  anything 
in  the  act  of  incorporation  bestowing  special  power  upon  the 
president,  he  has,  from  his  mere  official  station,  no  more  control 
over  the  corporate  property  and  funds  than  any  other  director. 
The  affairs  of  corporate  bodies  are  within  the  exclusive  control 
of  their  boards  of  directors,  from  whom  authority  to  dispose  of 
their  assets  must  be  derived."2 

In  Walworth  County  Bank  v.  Farmers'  Loan,  &c.  Co.,3  Cole,  J., 
delivering  the  opinion  of  the  court,  said :  "  It  is  contended  that 
Durand,  by  virtue  of  his  office  as  president  of  the  railroad  com- 
pany, was  fully  authorized  and  empowered  to  sell  and  dispose  of 
any  of  the  personal  property  of  the  company  in  payment  of  its 
debts.  We  are  unable  to  gay  what  are  the  precise  powers  and 
duties  of  the  president  of  a  railroad  company,  over  its  property 
and  concerns;  but  we  do  not  think  he  can,  by  virtue  of  the 
power  inherent  in  his  office,  dispose  of  the  personal  property  of 
the  corporation  for  any  purpose  at  his  pleasure,  without  special 
authority  from  the  board  of  directors.  If  so,  we  cannot  see  why 
he  might  not  dispose  of  the  entire  rolling-stock  of  the  company, 
if  he  saw  fit.  It  is  probable  that  the  general  custom  is  for  the 
board  of  directors  to  clothe  the  president  of  the  road  with  ex- 
tensive authority  over  its  management  and  concerns ;  but  the 
fact  that  this  power  is  conferred  either  by  some  article  in  the 
by-laws,  or  by  a  resolution  of  the  board,  shows  conclusively  that 
it  is  not  inseparable  from  the  office." 

§  252.  However,  presidents  of  corporations,  by  general  cus- 
tom, exercise  much  wider  powers  than  those  accorded  to  them 
by  the  authorities  cited  in  the  preceding  section ;  and  this  cus- 
tom has  been  judicially  recognized.  In  Smith  v.  Smith,4  the 
Supreme  Court  of  Illinois  said :  "  In  the  absence  of  legislative 

1  Chicago   &  N.   W.   Ry.   Co.  v.    Co.,   4  Paige,   134,   135  ;  Hodge   v. 


James,  22  Wis.  198. 


First    Nat.    Bank    of  Richmond,    22 


8  Titus   v.  Cairo  &  Fulton  R.  R.     Gratt.  51 ;  Union  Gold  Mining  Co.  v 
Co.,  37  N.  J.  L.  98,  102,  per  Van    Rocky  Mt,.  Nat.  Bank,  2  Col.  565. 
Syckel,  J. 

8  14   Wis.    325,    329.     See    also 
Fulton  Bank  v.  N.  Y.  &  Sharon  Canal    49  111.  417,  424. 
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Walker.     See  also  Mitchell  v.  Deeds, 
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enactment  or  provision  made  in  the.  by-laws,  corporations  usually 
act  through  their  president,  or  those  representing  him.  He  being 
the  legal  head  of  the  body,  when  an  act  is  performed  by  him 
the  presumption  will  be  indulged  that  the  act  is  legally  done, 
and  is  binding  upon  the  body;  and,  as  a  general  rule,  in  the 
absence  of  the  president,  or  where  a  vacancy  occurs  in  the  office, 
the  vice-president  may  act  in  his  stead,  and  perform  the  duties 
which  devolve  upon  the  president." 

§  253.  The  Powers  of  the  Cashier  of  a  Bank.  —  "  The  cashier 
of  a  bank  is,  virtute  officii,  generally  intrusted  with  the  notes, 
securities,  and  other  funds  of  the  bank,  and  is  held  out  to  the 
world  by  the  bank  as  its  general  agent  in  the  negotiation,  man- 
agement, and  disposal  of  them.  Prima  facie,  therefore,  he  must 
be  deemed  to  have  authority  to  transfer  and  ^indorse  negotiable 
securities,  held  by  the  bank,  for  its  use  and  in  its  behalf.  No 
special  authority  for  this  purpose  is  necessary  to  be  proved." J 

The  extent  of  the  powers  of  a  cashier  of  a  bank  was  very  fully 
considered  by  the  Supreme  Court  of  the  United  States,  in  Mer- 
chants' Bank  v.  State  Bank.2  It  was  there  decided  that  a 
cashier  had,  virtute  officii,  authority  to  certify  checks  in  the 
usual  course  of  banking  business.  Mr.  Justice  Swayne,  deliver- 
ing the  opinion  of  the  court,  said :  "  The  cashier  is  the  executive 
officer,  through  whom  the  whole  financial  operations  of  the 
bank  are  conducted.  He  receives  and  pays  out  its  moneys,  col- 
lects and  pays  its  debts,  and  receives  and  transfers  its  commer- 
cial securities.  Tellers  and  other  subordinate  officers  may  be 
appointed,  but  they  are  under  his  direction,  and  are,  as  it  were, 
the  arms  by  which  designated  portions  of  his  various  functions 
are  discharged.  A  teller  may  be  clothed  with  the  power  to 
certify  checks,  but  this  in  itself  would  not  affect  the  right  of  the 
cashier  to  do  the  same  thing.  The  directors  may  limit  his 
authority  as  they  deem  proper,  but  this  would  not  affect  those 
to  whom  the  limitation  was  unknown."  3 


1  Per  Mr.  Justice  Story  in  Wild  v.    St.  Louis  Bank  v.  Shawnee,  &c.  Bank, 
Bank  of  Passamaquoddy,   3   Mason,    95  U.  S.  559,  3  Dill.  403 ;  City  Bank 
506.  v.  Perkins,  29  N.  Y.  554 ;  Caldwcll 

2  10  Wall.  604.  v.  National  Mohawk  Valley  Bank,  64 
8  10  Wall.   650.    gee  also  West    Barb.  333;  Yerkes  v.  National  Bank  of 
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§  254.  The  authority  of  the  cashier  of  a  bank  is  limited  to 
the  management  of  the  company's  ordinary  business.  Trans- 
actions which  are  outside  of  the  usual  course  of  banking  busi- 
ness must  be  approved  by  the  board  of  directors.  Thus,  in 
United  States  v.  City  Bank  of  Columbus,1  the  Supreme  Court 
held  that  the  cashier  of  a  bank  had  no  implied  authority  to  au- 
thorize an  individual  director  to  enter  into  a  contract  with  the 
Secretary  of  the  Treasury  to  transport  money  of  the  United 
States  free  of  charge.  Mr.  Justice  Wayne,  delivering  the  opin- 
ion of  the  court,  said  :  "  In  Bank  of  the  United  States  v.  Dunn 
(6  Peters,  51),  the  court  would  not  permit  the  president  and 
cashier  of  the  bank  to  bind  it  by  their  agreement  with  the 
indorser  of  a  promissory  note,  that  he  should  not  be  liable  on 
his  indorsement.2  It  said  it  is  not  the  duty  of  the  cashier  and 
president  to  make  such  contracts,  nor  have  they  power  to  bind 
the  bank,  except  in  the  discharge  of  their  ordinary  duties.  All 
discounts  are  made  under  the  authority  of  the  directors,  and  it 
is  for  them  to  fix  any  conditions  which  they  may  think  proper 
in  loaning  money.  The  court  defines  the  cashier  of  the  bank 
to  be  an  executive  officer,  by  whom  its  debts  are  received  and 
paid,  and  its  securities  taken  and  transferred,  and  that  his  acts, 
to  be  binding  upon  a  bank,  must  be  done  within  the  ordinary 
course  of  his  duties.  .  .  .  The  term  'ordinary  business,'  with 
direct  reference  to  the  duties  of  cashiers  of  banks,  occurs  fre- 
quently in  English  cases,  and  in  the  reports  of  decisions  of  our 
State  courts,  and  in  no  one  of  them  has  it  been  judicially 
allowed  to  comprehend  a  contract  made  by  a  cashier,  without 
an  express  delegation  of  power  from  a  board  of  directors  to  do 

Port  Jervis,  69  N.  Y.  383  ;  Matthews  St.  153.     The  power  of  employing  at- 

v.  Mass.  Nat.  Bank,  1  Holmes,  396 ;  torneys  and  counsellors  on  behalf  of  a 

Cocheco  Nat.   Bank   v.   Haskell,   51  corporation  belongs  to  the  cashier,  the 

N.    H.    121 ;    Bissell   v.    First    Nat.  president,  and  to  the  other  managing 

Bank,    69   Pa.    St.    415  ;    Badger  v.  agents.    Western  Bank  v.  Gilstrap,  45 

Bank  of  Cumberland,  26  Me.   428  ;  Mo.  419 ;  American  Ins.  Co.  v.  Oakley, 

Ryan  v.  Duulap,  17  111.  40  ;  Robinson  9  Paige,  496  ;  Southgate  v.  Atlantic, 

w/Bealle,  20  Ga.  275 ;  and  see  cases  &c.  R.  R.  Co.,  61  Mo.  89. 

supra,  §  65.  l  21  How.  356,  364. 

The  cashier  of  a  bank  may  warrant  2  See  also  Cocheco  Nat.  Bank  v. 

the  collectibility  of  a  bill  of  exchange.  Haskins,  51  N.  H.  116,  121 ;  Hodge 

Sturges  v.  Bank  of  Circleville,  11  Ohio,  v.  First  Nat.  Bank,  22  Gratt.  112. 
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so,  which  involves  the  payment  of  money,  unless  it  be  such  as 
has  been  loaned  in  the  usual  and  customary  way.  Nor  has  it 
ever  been  decided  that  a  cashier  could  purchase  or  sell  the  prop- 
erty, or  create  an  agency  of  any  kind  for  a  bank,  which  he  had 
not  been  authorized  to  make  by  those  to  whom  has  been  con- 
fided the  power  to  manage  its  business,  both  ordinary  and  ex- 
traordinary." 1 

In  accordance  with  this  view,  it  has  been  held  that  a  cashier 
of  a  bank  has  no  implied  authority  to  certify  a  post-dated  check,2 
or  to  pledge  the  assets  of  the  bank  for  the  payment  of  an  ante- 
cedent debt,3  or  to  settle  an  account  in  another  State  by  receiving 
unsecured  notes  of  individuals  in  payment,4  or  to  receive  property 
for  safe-keeping  outside  of  ordinary  banking  business.6 

1  See  State  v.  Commercial  Bank  of  6  First  Nat'.  Bank  of  Lyons  v. 

Manchester,  14  Miss.  218,  234-238;  Ocean  Nat.  Bank,  60  N.  Y.  278,  and 

Mapes  v.  National  Bank  of  Titusville,  cases  cited  ;  Lloyd  v.  West  Branch 

80  Pa.  St.  163.  Bank,  15  Pa.  St.  172 ;  First  Nat. 

8  Clarke  Nat.  Bank  v.  Bank  of  Bank  v.  Graham,  79  Pa.  St.  106.  See 

Albion,  52  Barb.  592.  Whitney  v.  First  Nat.  Bank  of  Brattle- 

8  State  of  Tenn.  v.  Davis,  50  How.  boro,  50  Vt.  388  ;  and  compare  Foster 

Pr.  447.  v.  Essex  Bank,  17  Mass.  479. 

4  Sandy  River  Bank  v.  Merchants'  « 
Bank,  1  Biss.  146. 
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CHAPTER    IV. 

THE  CONTRACT  OF  THE  STOCKHOLDERS  OF  A 
CORPORATION. 


PART  I. 

HOW  THIS  CONTRACT  MAY  BE  CREATED. 

§  255.    General  Nature  of  the  Contract  of  Membership.  —  A 

corporation  aggregate  consists  of  a  number  of  individuals  who 
have  agreed  between  themselves  to  form  a  corporate  association. 
The  members  of  a  corporation  formed  for  pecuniary  profit  are 
ordinarily  called  shareholders  or  stockholders,  and  the  contract 
by  which  they  are  bound  together  is  set  forth  in  a  charter,  or  in 
articles  of  association  agreed  to  in  pursuance  of  a  general  incor- 
poration law.1  A  person  may  become  a  member  of  an  associa- 
tion of  this  character,  either  by  an  original  contract  with  the 
other  members  of  the  company,  or  by  substitution  in  the  place 
of  an  existing  member  through  a  transfer  of  shares.  In  the 
latter  case  a  complete  novation  occurs,  and  the  transferee  be- 
comes a  party  to  the  contract  of  incorporation  while  the  member 
whose  shares  he  takes  is  discharged.2 

§  256.  It  is  important  to  distinguish  between  the  contract 
of  membership  actually  existing  between  the  stockholders  or 
members  of  a  corporation,  and  a  contract  to  become  a  stock- 
holder at  a  future  time ;  and  this  latter  contract  must  again  be 
distinguished  from  a  contract  to  purchase  shares  which  have 
already  been  issued. 

The  contract  which  exists  between  the  members  of  a  corpo- 
ration and  constitutes  them  a  corporate  association  is  the  con- 
tract of  membership.  This  contract  gives  the  contracting  parties 

1  *S*pra,  §§  1-3.  2  Infra,  §  320. 
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the  status  of  shareholders ;  it  invests  them  with  the  continuing 
rights  of  shareholders,  together  with  the  corresponding  liabilities ; 
and  the  performance  of  this  contract  will  always  be  specifically 
enforced,  though  a  failure  to  perform  rarely  presents  a  ground 
for  an  action  for  damages.1 

On  the  other  hand,  a  contract  to  become  a  shareholder  in 
a  company  at  a  future  day  does  not  give  the  contracting  party 
the  status  of  shareholder  until  the  contract  has  been  fully  exe- 
cuted ;  and,  upon  a  failure  to  perform  the  contract,  an  action  for 
damages  is  ordinarily  the  only  redress.2 

An  offer  to  become  a  shareholder,  when  accepted  by  or  on 
behalf  of  the  other  members  of  the  company,  constitutes  the 
offerer  a  shareholder.  Thus,  where  an  allotment  of  shares  is 
required  before  an  applicant  can  become  a  shareholder,  an  appli- 
cation for  shares  is  a  mere  offer ;  and  this  offer  ripens  into  a 
contract,  as  soon  as  an  allotment  has  been  made  and  notice 
thereof  sent  to  the  applicant.3 

A  contract  to  purchase  shares  is  a  contract  between  a  member 
of  a  corporation  and  a  person  wishing  to  become  a  member, 
whereby  the  former  agrees  that  the  purchaser  shall  be  substi- 
tuted in  his  place.  The  consent  of  all  of  the  members  of  a  cor- 
poration is  undoubtedly  essential  to  a  novation  of  the  contract 
of  any  member ;  but  this  consent  is  ordinarily  given  in  advance 
through  the  original  contract,  or  the  authority  to  assent  to  a 
substitution  of  members  may  be  vested  in  the  agents  of  the 
company.4 

1  Infra,  §§  312,  313.  ties  partners.     But  if  several  persons 

2  Thrasher  v.  Pike  County  R.  R.  merely  agree  to  become  partners,  this 
Co.,  25  111.  393  ;  Hey  v.  Ebensburgh,  does  not  in  itself  constitute  them  part- 
fee.  Plank  Road  Co.,  27  Pa.  St.  261.  ners ;  and  for  a  failure  to  carry  out 
Compare   People   v.   Holden,   82   111.  the  agreement  an  action  for  damages 
93  ;  Ottawa,  &c.  R  R.  Co.  v.  Black,  will  lie.     See  Gale  v.  Leckie,  2  Stark. 
79  111.  262 ;  Hays  v.  Ottawa,  &c.  R.  R.  107  ;  Figes  v.  Cutler,  3  Stark.  N.  P. 
Co.,  61  111.  422 ;   Sewall  v.  Eastern  139 ;  Andrews  v.  Garstin,  10   C.  B. 
R.  R.  Co.,  9  Gush.  5 ;   Mt.  Sterling  N.  s.  444. 

Coal  Road  Co.  ».  Little,  14  Bush,  429.         8  Harris's  Case,  L.  R.  7  Ch.  587  ; 
A  similar  distinction  exists  between    Household  Fire  Ins.    Co.   v.    Grant, 
a  contract  of  partnership  and  a  contract    L.  R.  4  Exch.  D.  216.      See  infra, 
to  form  a  partnership.     A  contract  of    §§  265,  note,  286  et  seq. 
partnership  makes  tlie  contracting  par-         4  Infra,  §  321. 
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§  257.  How  the  Contract  of  Membership  may  be  entered  into. 
—  The  contract  by  which  the  stockholders  of  a  corporation  are 
bound  together  is  a  purely  statutory  contract.  Under  the  com- 
mon law,  in  force  throughout  the  United  States,  the  right  to 
form  a  corporation  must  be  treated  as  a  special  privilege,  which 
can  be  conferred  only  by  an  act  of  the  legislature.1  It  is  evident, 
therefore,  that  the  validity  of  this  contract,  and  the  methods  by 
which  it  may  be  formed,  must  depend  upon  the  provisions  of  the 
statutory  law. 

Whether  an  undertaking  to  form  a  corporation  without  legal 
authority,  or  without  fulfilling  the  requirements  of  the  law,  shall 
be  treated  as  wholly  void,  or  as  valid,  depends  upon  the  effect  of 
common-law  prohibition  against  unauthorized  corporate  associa- 
tions.2 If  a  body  of  individuals  assume  to  act  as  a  corporation, 
and  to  make  contracts  in  a  corporate  capacity,  they  will  be 
estopped,  as  against  third  parties,  from  denying  that  they  have 
entered  into  a  binding  corporate  organization,  although  they 
were  not,  in  fact,  authorized  by  law  to  do  so.3  And  the  same 
principle  has  been  applied  as  between  the  shareholders  them- 
selves, in  enforcing  their  mutual  agreement.4 

It  may  be  stated  as  a  general  rule  that,  in  the  absence  of  an 
express  provision  in  the  statute  authorizing  a  corporation  to  be 
formed,  the  presumption  is  that  it  may  be  formed  by  a  simple, 
voluntary  association  of  its  members ;  in  such  case  the  intention 
of  the  shareholders  to  assume  their  relationship  to  each  other  is 
the  only  essential,  and  no  formalities  are  required.  Thus,  where 
a  charter  of  incorporation  is  granted  to  a  number  of  individuals 
unconditionally,  their  intention  to  form  themselves  into  a  corpo- 
ration may  be  manifested  by  a  simple  acceptance  of  the  charter ; 
or  it  may  be  shown  by  their  acts,  in  exercising  the  authority 
conferred  upon  them.6 

§  258.  Statutory  Subscriptions  for  Shares.  —  Special  charters 
and  general  incorporation  laws  generally  expressly  prescribe  the 
methods  by  which  corporations  may  be  formed  under  them. 
Thus,  it  is  frequently  provided  that  certain  persons  shall  act  as 

1  Supra,  §  4.  *  Supra,  §§  126-135. 

2  Supra,  §§  27-31.  6  Supra,  §  16.     Compare  Nulton 
8  Supra,  §§  136-147.                         v.  Clayton,  54  Iowa,  425. 
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commissioners  or  agents  for  the  purpose  of  receiving  subscrip- 
tions for  shares  in  the  company  to  be  formed ;  and  that  after  the 
whole  capital  stock  of  the  company  has  been  subscribed,  they 
shall  call  a  meeting,  and  the  subscribers  then  organize  themselves 
as  a  corporation.  Under  laws  containing  provisions  of  this  de- 
scription the  subscribers  are  usually  authorized  to  exercise  corpo- 
rate powers  as  soon  as  the  full  amount  of  the  capital  stock  of 
the  company  has  been  subscribed.  It  is  but  a  fair  presumption 
that  persons  subscribing  for  shares  intend  to  form  a  corporation 
as  soon  as  they  are  authorized  to  do  so  by  the  law  under  which 
they  act.  At  this  moment,  then,  their  intention  to  form  a  cor- 
poration goes  into  effect,  or,  in  other  words,  the  subscribers 
assume  the  status  of  stockholders  or  corporators.  Under  these 
circumstances  no  formal  acceptance  is  required  in  order  to  make 
the  contract  by  which  the  subscribers  become  stockholders  bind- 
ing. Their  engagement  is  mutual,  and  results  in  the  formation 
of  an  incorporated  association,  as  soon  as  the  number  of  shares 
required  by  the  law  have  been  taken.1  The  subscribers  there- 
upon become  entitled  to  all  the  rights  and  privileges  of  members 

1  See  Buffalo,  &c.   R.   R.  Co.  v.  as  the  full  number  of  shares  has  been 

Dudley,  14  N.  Y.  337 ;  Lake  Ontario,  taken,  and  no  apportionment  amongst 

&c.  R.  R.  Co.  v.  Mason,  16  N.  Y.  the  whole  number  of  subscribers  is 

451-463;  Northern,  &c.  R.  R.  Co.  v.  required,  all  subscriptions  in  excess  of 

Miller,  10  Barb.  260 ;  Spear  v.  Craw-  the  limited  number  must  be  treated  as 

ford,  14  Wend.  20.  nullities.     See  Mackley's  Case,  L.  R. 

If  shares  in  excess  of  the  amount  1  Ch.  D.  247 ;  but  compare  State  v. 

allowed  by  the  charter  of  a  corpora-  Lehre,  7  Rich.  234.     See  also  Buffalo, 

tion  are  subscribed  after  the  corpora-  &c.  R.  R.  Co.  v.  Dudley,  14  N.  Y. 

tion  has  been  formed,  it  is  clear  that  336 ;  Danbury,  &c.  R.  R'.  Co.  ».  Wil- 

such   subscriptions    cannot  alter  the  son,  22  Conn.  454. 
contract  between  the  existing  mem-         But  where  an  apportionment  or  allot- 

bers ;  the  additional  subscribers  do  not  ment  of  shares  is  necessary  in  order  to 

in  such  case  become  members  of  the  *  determine  who  are  shareholders  and  the 

corporation,   and   their    subscriptions  number  of  shares  each  is  entitled  to,  it 

are  a  nullity.     See  Lathrop  v.  Knee-  is  clear  that  the  contract  between  the 

land,  46  Barb.  432 ;  Mackley's  Case,  shareholders  remains  incomplete  until 

L.  R.  1  Ch.  D.  247.  the  apportionment  or  allotment  has 

The  same  principle  applies  where  been  made.     Walker  v.  Devereux,  4 

an  excess   of    shares  has   been  sub-  Paige,    229;    Crocker   v.    Crane,    21 

scribed  before  the   organization  of  a  Wend.  211;  Buffalo,  &c.  R.  R.  Co.  v. 

company.     If  the  subscribers  become  Dudley,  14  N.  Y.   346;    Burrows  ». 

invested  with  corporate  powers  as  soon  Smith,"  10  N.  Y.  550 ;  infra,  §  265. 
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of  the  corporation ;  they  may  vote  at  corporate  meetings,1  claim 
a  share  in  the  profits  of  the  common  venture,  and  generally  may 
compel  a  specific  performance  of  the  contract  of  membership.2 
They  also  become  liable  to  all  the  obligations  of  stockholders, 
and  must  contribute  the  amount  of  capital  subscribed  by  them 
for  the  common  good.3  The  issuing  of  a  certificate  of  shares  is 
not  essential  to  constitute  a  subscriber  a  stockholder :  it  is  merely 
evidence  of  his  right,  and  may  be  demanded  by  the  stockholder 
by  virtue  of  his  contract  of  membership.4 

§  259.  The  Subscribers  do  not  become  Stockholders  until  the 
Number  of  Shares  required  by  Law  have  been  taken.  —  If  the 
capital  of  a  corporation  has  been  fixed  by  law  at  a  certain 
amount,  the  subscribers  upon  the  stock-books  are  not  authorized 
to  form  a  corporation  until  the  whole  amount  of  capital  has  been 
subscribed.5  Nor  is  it  to  be  presumed  that  persons  agreeing  to 
become  shareholders  in  a  corporation  with  a  fixed  capital  intend 
to  become  members  of  a  corporation  with  a  less  capital  In 
such  case,  therefore,  the  contract  by  which  the  subscribers  upon 
the  stock-books  become  shareholders  in  a  corporation  does  not 
go  into  effect  until  all  the  shares  have  been  taken.6 

But  if  the  subscribers  actually  organize  themselves  as  a  corpo- 
ration, and  act  in  a  corporate  capacity,  before  the  amount  of 
capital  indicated  by  their  charter  or  articles  of  association  has  been 
fully  subscribed,  this  would  indicate  that  they  have  abandoned 
their  original  intention  to  form  a.  corporation  having  the  amount 

1  Becket  v.  Houston,  32  Ind.  393.  36  N.  H.  545,  563 ;  Fulgam  v.  Macon, 

2  Fry  v.  Lexington,  &c.  R.  R.  Co.,  &c.  R.  R.  Co.,  44  Ga.  597 ;   South 
2  Mete.  (Ky.)  322,  323 ;  Pacific  R.  R.  Georgia,  &c.  R.  R.  Co.  v.  Ayres,  56 
Co.  v.  Hughes,  22  Mo.  291;    infra,  Ga.  230;  Thorp  v.  Woodlmll,  1  Sandf. 
§  31 2.  Ch.  411 ;  Johnson  v.  Albany,  &c.  R.  R. 

8  Buffalo,  &c.  R.  R.  Co.  v.  Dudley,  Co.,  40  How.  Pr.  193 ;   Minneapolis 

14  N.    Y.   337 ;    Lake  Ontario,   &c.  Harvester,  &c.  Co.  v.  Libby,  24  Minn. 

R.  R.  Co.  v.  Mason,  16  N.  Y.  451-463;  327;    infra,  §  324;  but  see  Chetlain 

Phoenix  Warehousing  Co.  v.  Badger,  v.  Republic  L.  Ins.  Co.,  86  111.  220; 

67  N.  Y.  298.  Busey  v.  Hooper,  35  Md.  15. 

4  Burr  v.  Wilcox,  22  N.  Y.  551;         6  Supra,  §§  18,  19. 
Chaffin    v.   Cummiugs,    37    Me.    83  ;          6  Franklin  Fire  Ins.  Co.  v.  Hart, 

Schaeffer  v.  Missouri  Home  Ins.  Co.,  31  Md.  60 ;  New  Hampshire  Central 

46   Mo.   248 ;    Chester  Glass  Co.  v.  R.  R.  Co.  v.  Johnson,  30  N.  H.  390. 

Dewey,  16  Mass.  94;  Becket  v.  Hous-  Compare  infra,  §§  276,  286. 
ton,  32  Ind.  393 ;  Haynes  v.  Brown, 
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of  capital  required  by  law,  and  have  attempted  to  form  a  cor- 
poration with  a  smaller  capital.  And,  although  an  association 
thus  constituted  would  be  unauthorized  by  law,  this  circumstance 
would  in  many  cases  not  be  a  defence  to  an  action  brought  upon 
a  contract  formed  between  the  association  and  a  third  person,1 
nor  to  a  proceeding  to  enforce  the  mutual  agreement  between 
the  members  of  the  association  itself.2 

§  260.  Subscriptions  are  binding  from  the  Time  they  are 
made.  —  Although  the  contract  by  which  stock-subscribers  be- 
come members  of  a  corporation  does  not  go  into  effect  until  the 
whole  amount  of  the  stock  has  been  taken,  yet  it  does  not  fol- 
low that  the  subscribers  are  not  bound  by  their  subscriptions 
from  the  moment  they  are  made.  The  contract  between  the 
different  subscribers  depends  for  its  validity  upon  the  statute 
under  which  the  corporation  is  formed,  and  not  merely  upon 
the  common  law ;  and  it  seems  but  a  reasonable  inference  that 
the  intention  of  the  legislature  in  providing  for  the  opening  of 
stock-books  was  to  make  a  subscription  binding  from  the  time 
it  was  made.  Otherwise,  the  greatest  facility  would  be  given  for 
practising  frauds  upon  innocent  subscribers,  by  means  of  sub- 
scriptions intended  merely  as  a  decoy.3  In  Lake  Ontario,  &c. 
R.  E.  Co.  v.  Mason,4  Brown,  J.,  said :  "  If  the  contract  to  pay 
for  and  take  the  stock  was  a  valid  contract  made  upon  a  suffi- 
cient consideration,  then  his  subscription  was  not  open  to  revo- 
cation. Until  the  incorporation  of  the  company  was  perfected, 
the  other  subscribers  had  an  interest  in  its  execution  and  per- 
formance of  which  they  could  not  be  deprived  by  the  act  of  the 
defendant ;  and  after  the  articles  were  filed  and  recorded  in  the 
secretary's  office,  and  the  corporation  had  a  legal  existence,  it 
acquired  a  vested  interest  in  the  defendant's  agreement." 5 

1  Supra,  §  142.  8  See  infra,  §   372  ;   Connecticut, 

2  Supra,\  134;  Hagar v. Cleveland,    &c.  R.  R.  Co.  v.  Bailey,  24  Vt.  476- 
36  Md.  476 ;  New  Hampshire  Central    478. 

R.  R.  Co.  v.  Johnson,  30  N.  H.  390,  *  16  N.  Y.  451,  463. 

467-  6  See   also    Hughes    v.   Antietam 

The  same  principle  applies  where  Mfg.  Co.,  34  Md.  328,  329 ;  Johnson 

a  corporation  issues  new  shares  with-  v.  Wabash,  &c.  R.  R.  Co.,  16  Ind. 

out  having  authority  to  do  so.    Chubb  389.     Compare  Lowe  ».  R.  R.  Co.,  1 

».  Upton,  95  TJ.  S.  667;  supra,  %  145.  Head,    659;    Ryder    v.    Alton,    &c. 
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§  261.  Common-law  Agreements  to  form  a  Corporation.— 
If  a  number  of  persons  mutually  agree  to  become  shareholders, 
and  form  a  corporation  under  a  charter  to  be  obtained  thereafter, 
or  with  the  intention  of  subsequently  incorporating  themselves 
under  a  general  law,  the  agreement  between  the  subscribers 
is  originally  an  ordinary  common-law  contract,  the  validity  of 
which  must  depend  upon  the  requirements  of  the  common  law. 
^But,  after  an  act  of  incorporation  has  been  obtained,  or  a  legal 
organization  has  been  effected,  as  contemplated  by  the  subscrib- 
ers, their  agreement  will  be  given  effect  according  to  its  real 
intent  and  purpose,  and  they  will  be  constituted  members  of  a 
corporation.  In  Athol  Music  Hall  v.  Carey,1  a  number  of  per- 
sons had  mutually  agreed  to  form  a  corporation  and  to  contribute 
a  certain  amount  of  capital  each.  An  act  of  incorporation  having 
been  subsequently  passed,  it  was  held  that  the  subscribers  there- 
upon became  shareholders,  and,  as  such,  were  liable  to  pay  in  the 
capital  which  they  had  agreed  to  contribute.  Wells,  J.,  d&liver- 
ing  the  opinion  of  the  court,  said :  "  In  agreements  of  this  nature, 
entered  into  before  the  organization  is  formed,  or  the  agent  con- 
stituted to  receive  the  amounts  subscribed,  the  difficulty  is  to 
ascertain  the  promisee,  in  whose  name  alone  suit  can  be  brought. 
The  promise  of  each  subscriber  '  to  and  with  each  other '  is  not 
a  contract  capable  of  being  enforced,  or  intended  to  operate  liter- 
ally as  a  contract  to  be  enforced  between  each  subscriber  and 
each  other  who  may  have  signed  previously,  or  who  should  sign 
afterwards,  nor  between  each  subscriber  and  all  the  others  col- 
lectively as  individuals.  The  undertaking  is  inchoate  and  incom- 
plete as  a  contract  until  the  contemplated  organization  is  effected, 
or  the  mutual  agent  constituted  to  represent  the  association  of 
individual  rights  in  accepting  and  acting  upon  the  propositions 
offered  by  the  several  subscriptions.  When  thus  accepted,  the 

R.  R.  Co.,  13  111.  516.     Contra,  Burt  were  made  provided  for  a  preliminary 

v.  Farrar,  24  Barb.  518.  subscription  before  the  articles  of  as- 

Compare  Poughkeepsie,  &c.  Plank  sociation  were   signed.     It  was  held 

Road  Co.  v.  Griffin,  21  Barb.  454;  re-  that  the  preliminary  subscription  was 

versed,  24  N.  Y.  150 ;  Troy,  &c.  R.  R.  intended  merely  to  bring  the  parties 

Co.  v.  Tibbets,  18  Barb.  297 ;  Same  together,  and  was  not  binding. 
v.  Warren,  id.  310.      In  these  cases         l  116  Mass.  471. 
the  act  under  which  the  subscriptions 
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promise  may  be  construed  to  have  legal  effect  according  to  its 
purpose  and  intent,  and  the  practical  necessity  of  the  case ;  to 
wit,  as  a  contract  with  the  common  representative  of  the  several 
associates." 1 

§  262.  Subscriptions  for  Shares  in  an  existing  Corporation.  — 
A  person  may  become  a  shareholder  in  a  corporation  already 
in  existence  by  an  increase  of  the  number  of  its  shares.  In 
such  case,  the  relation  between  the  members  of  the  company 
becomes  altered,  a  new  party  being  added  to  their  original 
contract. 

Where  shares  are  subscribed  under  a  statute  for  the  purpose 
of  forming  a  corporation,  the  engagement  between  the  subscrib- 
ers is  mutual,  and  its  result  is  the  formation  of  a  corporate  asso- 
ciation. But,  if  a  corporation  issues  new  shares  after  having 
been  fully  formed  and  organized,  the  original  members  do  not 
act  individually  in  entering  into  the  contract  of  membership  with 
the  purchasers  of  the  new  shares ;  in  such  case  the  whole  com- 
pany acts  in  a  corporate  capacity  through  the  common  agents. 
The  contract  must  therefore  be  treated  as  a  contract  between 
the  corporation  on  the  one  hand  and  the  subscriber  on  the  other ; 
and  this  contract  does  not  constitute  the  subscriber  a  shareholder 

1  Athol  Music  Hall  v.  Carey,  116  395;    Stowe  v.  Flagg,  72  HI.  397; 

Mass.   473.     See  also   Thompson  v.  People's  Perry  Co.  v.  Balch,  8  Gray, 

Paige,  1  Mete.  565  ;  Ives  v.  Sterling,  310,  311;  Goff  v.  Winchester  College, 

6  Mete.  310 ;   Edinboro  Academy  v.  6  Bush,  443 ;  Mt.  Sterling  Coal  Road 

Robinson,  37  Pa.  St.  210 ;  Robinson  Co.  v.  Little,  14  Bush,  429  ;  Evansville, 

v.  Edinboro  Academy,  3  Grant's  Cas.  &c.  R.  R.  Co.  v.  Wright,  34  Ind.  520 ; 

107 ;  Kidwelly  Canal  Co.  v.  Raby,  2  Eastern  Plank  Road  Co.  v.  Vaughn,' 

Price,  93  (1  Ex.  189) ;  Reformed  Prot.,  14  N.  Y.  546. 

&c.  Church  v.  Brown,  17  How.  Pr.  287.         As  to  whether  the  agreement  of  the 

See  also  Ashuelot  Boot,  &c.  Co.  v,  Hoit,  several  subscribers  is  revocable,  see 

56  N.  H.  548 ;    Hutchins  v.  Smith,  Kidwelly  Canal  Co.  ».  Raby,  2  Price 

46  Barb.  235  ;    Cross  v.   Pinckney-  (Ex.)  93 ;  Hutchins  v.  Smith,  46  Barb. 

ville  Mill  Co.,  17  111.  58 ;    Griswold  235. 

v.  Peoria  University,  26  111.  43 ;  Pe-         In  Thrasher  v.  Pike  County  R.  R. 

nobscot  R.  R.  Co.  v.  Dummer,  40  Me.  Co.,  25  111.  393,  the  subscribers  agreed 

172 ;  Heaston  ».  Cincinnati  R.  R.  Co.,  to  subscribe  for  stock  in  the  company 

16   Ind.    282 ;    Valk  v.   Crandall,    1  (which  was  uot  yet  formed),   when 

Sandf.  Ch.  179.  Compare  Wallingford,  books  should  be  opened  for  subscrip- 

&c.  Co.  v.  Eox,  12  Vt.  304 ;  Machias  tion.     See  also  Charleston,  &c.  R.  R. 

Hotel  Co.  v.  Coyle,  36  Me.  405  ;  Weiss  Co.  v.  Blakely,  3  Strobh.  245. 
v .  Mauch  Chunk  Iron  Co.,  58  Pa.  St. 
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until  the  company  has  issued  a  certificate,  or  in  some  other  man- 
ner recognized  the  subscriber  as  a  member.1 

§  263.  Mutual  Consent  is  Necessary.  —  It  is  clear  that  a  sub- 
scription for  shares  in  a  corporation  cannot  constitute  a  contract 
between  the  subscriber  and  the  other  members  of  the  company, 
without  their  mutual  consent.  And  therefore,  if  a  person's 
name  is  placed  upon  the  stock-books  of  a  corporation  without 
his  authority  or  consent,  he  will  not  be  bound  by  the  subscrip- 
tion.2 So,  also,  where  articles  of  association  are  signed  in  an 
incomplete  state,  the  subscriber  will  not  be  liable  unless  he  has 


1  Clark  v.  Continental  Imp.  Co.,  57 
Ind.  138.  Compare  Thrasher  v.  Pike 
County  R.  R.  Co.,  25  111.  393,  405. 

In  St.  Paul,  &c.  R.  R.  Co.  v. 
Robbins,  23  Minn.  440,  an  action  was 
brought  upon  the  subscription  of  the 
defendant  for  preferred  stock  in  the 
plaintiff  company.  Upon  demurrer  to 
the  complaint,  Gilfillan,  C.  J.,  deliver- 
ing the  opinion  of  the  court,  said :  "It 
appears  from  the  complaint  that  at 
the  time  of  this  subscription  the  com- 
pany was  fully  organized,  so  that  it 
does  not  stand  upon  precisely  the 
same  footing  as  a  subscription  made 
prior  to,  and  for  the  purpose  of  effect- 
ing, the  organization.  Such  a  sub- 
scription gives  to  the  subscriber  an 
interest  in  the  corporation,  and  the 
right  to  take  part  in  organizing  it,  and 
this  interest  and  right  are  a  sufficient 
consideration  to  support  his  promise. 
But  the  subscription  in  this  case  does 
not  appear  to  have  been  to  the  original 
stock ;  on  the  contrary,  it  appears  that, 
after  the  company  was  fully  organized, 
its  board  of  directors  authorized  and 
directed  the  issuance  of  what,  in  the 
amended  complaint,  is  called  '  pre- 
ferred capital  stock,'  and  also  directed 
that  the  company's  books  should  be 
opened  to  receive  subscriptions  for  the 
same.  The  mere  subscription  to  this 
stock,  while  it  constitutes  a  valid  con- 
tract on  the  part  of  the  company  to 
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issue  the  stock  to  the  defendant  upon 
his  paying  for  it,  and,  on  his  part,  to 
receive  and  pay  for  it,  does  not  give 
him  an  interest  in  the  company,  nor 
vest  in  him  the  title  to  the  stock.  .  .  . 
We  regard  the  two  promises  as  con- 
current and  dependent,  and  that 
neither  party  could  require  the  other 
to  perform  without  performing  or 
offering  to  perform  the  promise  on  his 
part.  As  plaintiff  has  neither  issued 
the  stock,  nor  offered  to  issue  it,  the 
action  is  prematurely  brought."  See 
also  Sewall  v.  Eastern  R.  R.  Co.,  9 
Gush.  5  ;  Parker  v.  Northern  Central, 
&c.  R.  R.  Co.,  33  Mich.  23;  Carlisle 
v  Saginaw  Valley,  &c.  R.  R.  Co.,  27 
Mich.  318;  Weiss  v.  Mauch  Chunk 
Iron  Co.,  58  Pa.  St.  295,  301.  Com- 
pare Minneapolis  Harvester,  &c.  Co.  v. 
Libby,  24  Minn.  327. 

2  Ticonic  Water  Power  v.  Lang,  63 
Me.  480;  infra,  §  598. 

A  person  subscribing  for  shares,  as 
agent  for  another,  but  without  au- 
thority, does  not  become  a  shareholder 
in  place  of  the  principal  whose  name 
he  subscribed ;  but  such  unauthorized 
subscription  will  merely  subject  him 
to  an  action  for  damages.  Mill  Dam 
Co.  v.  Ropes,  9  Pick.  187.  Compare 
Burr  v.  Wilcox,  22  N.  Y.  551 ;  Troy, 
&c.  R.  R.  Co.  v.  Warren,  18  Barb. 
310;  infra,  §§  372,  373,  600,  602; 
contra,  State  v.  Smith,  48  Vt.  266. 
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given  authority  to  complete  the  instrument  afterwards.  Thus, 
it  was  necessary,  in  forming  a  corporation  under  the  general  rail- 
road act  of  New  York,1  to  name  the  directors  of  the  company  in 
the  articles  of  association ;  and  it  was  held  that  a  subscriber  to 
articles,  in  which  the  place  for  the  names  of  directors  had  been  left 
blank,  was  not  bound  by  his  subscription,  he  having  given  no  con- 
sent, either  express  or  implied,  to  the  completion  of  the  instrument. 
Johnson,  J.,  said :  "  When  the  articles,  in  an  incomplete  state,  are 
circulated  in  order  to  procure  subscriptions,  the  mere  signing  of 
them  cannot  be  regarded  as  binding  the  signer  to  abide  by  such 
filling  up  of  blanks  and  supplying  of  wanting  provisions  as  any 
one  may  choose  to  insert.  In  such  case,  the  signing  is  merely  pre- 
liminary in  character,  and  can  only  become  binding  upon  the  signer 
by  his  assent  to  the  completion  of  the  paper.  . ,.  .  The  findings  in 
this  case  negative  any  consent  in  any  form,  express  or  implied, 
and  of  course  we  must  treat  the  question  on  that  basis."  2 

§  264.  The  same  principle  was  applied  where  a  number  of 
persons  agreed  to  unite  in  the  formation  of  a  corporation  having 
specified  purposes,  and  a  portion  of  the  subscribers  afterwards 
organized  a  corporation  with  other  purposes;  and  it  was  held 
that  an  original  subscriber  who  did  not  unite  in  organizing  the 
company  could  not  be  treated  as  a  shareholder,  for  the  reason 
that  he  had  never  agreed  to  become  a  shareholder  in  the  com- 
pany which  was  formed.3 

However,  if  a  person  acts  as  agent  for  another  without  his 
authority,  the  want  of  authority  may  generally  be  cured  by  a 
subsequent  ratification;  and  therefore,  although  a  subscription 
for  shares  in  a  corporation  may  have  been  made  originally 
without  the  consent  or  authority  of  the  person  whose  name 
was  subscribed,  he  will  nevertheless  be  held  a  shareholder,  if  he 
afterwards  ratified  or  adopted  the  subscription.4 

1  Laws  of  1850,  ch.  140.  8  Dorris  v.  Sweeney,  60  N.  Y.  463  ; 

2  Dutchess,  &c.  R.  R.  Co.  v.  Mab-  Mahan  v.  Wood,  44  Cal.  462 ;  Southern 
bett,  58  N.  Y.  397;  Bucher  v.  Dills-  Hotel  Co.  v.  Newman,  30  Mo.  11.8; 
burg,  &c.  R.  R.  Co.,  76  Pa.  St.  306 ;  Richmond  Factory  Ass.  v.  Clarke,  61 
Burrows  v.  Smith,  10  N.  Y.  550.     See  Me.  351.     See  also  Tuttle  v.  Michigan 
Eakright  v.  Logansport  Ry.  Co.,  13  Air  Line  R.  R.  Co.,  35  Mich.  347. 
Ind.  404;  and  compare  Reed  v.  Rich-         4  McCully  v.  Pittsburgh,  &c.  R.  R. 
mond  Street  R.  R.  Co.,  50  Ind.  342.  Co.,  32  Pa.  St.  25  ;  Duncan  v.  Provi- 
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§  265.  Formalities  prescribed  by  Law  in  becoming  a  Stock- 
holder —  Original  Subscriptions.  —  If  the  charter  or  general  law 
under  which  a  corporation  is  about  to  be  formed  requires  certain 
formalities  to  be  observed  in  becoming  an  original  member  of 
the  company  by  a  subscription  for  shares,  a  subscription  made 
without  complying  with  the  prescribed  formalities  does  not  con- 
stitute a  binding  contract.  This  follows,  both  because  the  asso- 
ciation of  the  subscribers,  if  not  made  in  the  manner  prescribed 
by  law,  would  involve  an  unauthorized  exercise  of  corporate 
power,  and  also  because  the  mutual  assent  of  the  associates 
would  in  such  case  be  wanting.1  Every  subscription  by  impli- 
cation refers  to  and  incorporates  the  terms  of  the  charter  or 
general  law  under  which  the  corporation  is  to  be  formed ; 2  and 
if  the  charter  or  general  law  requires  formalities  to  be  observed 
in  becoming  a  member  of  the  company,  every  subscriber  agrees 
to  become  associated  with  the  others  only  upon  condition  that 
these  formalities  shall  be  observed  in  making  the  mutual  con- 
tract.3 Thus,  if  certain  preliminaries,  such  as  the  filing  of  a 
certificate,  are  required  to  be  performed  after  the  articles  of 
association  have  been  subscribed,  but  before  the  corporation 
shall  be  in  existence,  the  contract  of  membership  does  not  go 
into  effect  until  these  formalities  are  complied  with ;  and  a  sub- 
scriber to  the  articles  cannot  until  then  be  made  to  pay  in  the 
amount  of  his  subscription.4  So  also,  where  particular  agents 
are  constituted  by  law  to  receive  subscriptions  for  shares  in  a 
corporation  about  to  be  formed,  no  other  agents  can  bind  the 

dence,  &c.  R.  R.   Co.,  5  R.  I.  130 ;  Doras  v.   Sweeney,   60  N.  Y.  463 ; 

Philadelphia,   &c.  Co.  v.   Cowell,    28  Katama  Land  Co.  v.  Holley,  129  Mass. 

Pa.  St.  329 ;  Mississippi,  &c.  R.  R.  540 ;  Rikhoff  v.  Brownes,  &c.  Machine 

Co.  v.  Harris,  36  Miss.  17.     See  Put-  Co.,  68  Ind.  388 ;   Indianapolis  Fur- 

nam    v.   New  Albany,    4  Biss.    365.  nace,  &c.  Co. ».  Herkimer,  46  Ind.  142  ; 

Compare  Rutland,  &c.  R.  R.  Co.  v.  Nelson  v.  Blakey,  47  Ind.  38  ;  Reed  v. 

Lincoln,  29  Vt.  206,  and  cases  in  the  Richmond,  &c.  R.  R.  Co.,  50  Ind.  342 ; 

preceding  notes.  Mclntire  v.  McLane,  &c.  Ass.,  40  Ind. 

1  Supra,  §§  17-20,  127-130.  104;  Richmond,  &c.  Ass.  v.  Clarke,  61 

2  See  the  following  sections.  Me.  351.     See  Kansas  City  Hotel  Co. 
8  With   regard    to   formalities   re-  v.  Hunt,  57  Mo.  126 ;  Galvanized  Iron 

quired  to  be  observed  in  becoming  a  Co.  v.  Westoby,  8  Exch.  17;  Wilkin- 
stockholder  in  a  corporation,  by  trans-  son  v.  Gold  Mining  Co.,  18  Q.  B. 
fer,  see  infra,  §  323.  727;  supra,  \\  128,  263,  264. 

*  Childs  v.  Smith,  55  Barb.  45,  57; 
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§  266 


company  by  receiving  subscriptions  on  its  behalf.1  And  if  the 
constitution  of  a  company  requires  an  allotment  of  shares  before 
an  applicant  can  become  a  member,  the  contract  between  the 
applicant  and  the  other  shareholders  in  the  company  does  not 
become  binding  until  an  allotment  has  been  made  and  notice 
thereof  sent  to  the  applicant.2 

§  266.  Subscriptions  after  Incorporation.  —  The  same  prin- 
ciples apply  where  a  subscription  for  shares  in  a  corporation 
already  in  existence  is  made  without  complying  with  the  formal- 
ities prescribed  by  its  constitution.  The  irregular  subscription 
will1  not  bind  the  company  nor  the  subscriber.3  Thus,  it  was 
decided  by  the  Supreme  Court  of  Michigan,  that,  under  a  law 
providing  that  the  members  of  a  corporation  should  consist  of 
the  original  subscribers  and  such  other  persons  as  should  sub- 
scribe or  become  shareholders  in  the  company,  "  in  the  manner 


1  Howard's    Case,   L.   R.   1    Ch. 
561 ;  Schurtz  v.  Schoolcraft,  &c.  R.  R. 
Co.,  9  Mich.  269  ;  Carlisle  v.  Saginaw 
Valley,  &c.  R.  R.  Co.,  27  Mich.  315 ; 
contra,  Railroad  Co.  v.  Rodrigues,  10 
Rich.  Law,  278. 

2  In  England  it  is  held,  under  the 
Companies  Act  of  1862,  that  a  sub- 
scription or  application  for  shares  does 
not  become  binding  as  a  contract  until 
an  allotment  of  shares  to  the  applicant 
has  been  made  by  the  directors  of  the 
company.     But  original  subscribers  to 
the  memorandum  of  association  are  by 
the  twenty-third  section  of  the  act  to 
be  deemed  to  have  agreed  to  become 
members,  and  must  be  entered  upon 
the  register  of  shareholders.     An  ap- 
plication for  shares   is  a  mere  offer, 
which  may  be  revoked  at  any  time  be- 
fore it  has  been  accepted.      Ward's 
Case,  L.  R.  10  Eq.  659 ;  Best's  Case, 
2  De  G.  J.  &  S.  650;  Ramsgate,  &c. 
Co.  v.  Montefiore,  L.  R.  1  Ex.  109 ; 
Chapman's   Case,  L.  R.  2   Eq.  567; 
Ritso's   Case,  L.  R,  4   Ch.  D.  774. 
And  this  offer  will  be  deemed  open  for 
acceptance  only  for  a  reasonable  length 


of  time.  Ramsgate,  &c.  Co.  v.  Mon- 
tefiore, L.  R.  1  Ex.  109 ;  Ex  parte 
Bailey,  L.  R.  5  Eq.  428,  and  3-Ch. 
592.  The  acceptance  of  an  application 
for  shares  requires  an  allotment  and 
notice  thereof  to  the  applicant.  An 
allotment  without  notice  is  not  suffi- 
cient. Hebb's  Case,  L.  R.  4  Eq.  9 ; 
Gunn's  Case,  L.  R.  3  Ch.  40 ;  Robin- 
son's Case,  L.  R.  4  Ch.  322  ;  Wallis's 
Case,  id.  324,  note;  Pellat's  Case, 
L.  R.  2  Ch.  528  ;  Ward's  Case,  L.  R. 
10  Eq.  659.  But  if  notice  of  the  allot- 
ment is  sent  by  mail,  the  allottee  be- 
comes bound  from  the  time  of  posting 
the  letter.  Harris's  Case,  L.  R.  7 
Ch.  587.  Compare  Hebb's  Case,  L.  R. 
4  Eq.  9 ;  British,  &c.  Tel.  Co.  v.  Col- 
son,  L.  R.  6  Ex.  108 ;  and  see  Town- 
send's  Case,  L.  R.  13  Eq.  148.  If 
the  allottee  in  fact  knew  of  the  allot- 
ment, a  formal  notification  may  be  dis- 
pensed with.  Levita's  Case,  L.  R. 
3  Ch.  36;  Crawley's  Case,  L.  R.  4 
Ch.  322 ;  Richards  v.  Home  Ins.  Co., 
L.  R.  6  C.  P.  591.  Compare  Pellat's 
Case,  L.  R.  2  Ch.  527. 
8  Supra,  §  129. 
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to  be  provided  by  its  by-laws,"  there  could  be  no  further  sub- 
scriptions after  a  corporation  had  been  formed,  until  by-laws  had 
been  enacted;  and  that  a  subscription  made  before  the  enact- 
ment of  by-laws  was  not  binding.1 

It  is  clear,  also,  that  subscriptions  obtained  by  a  person  hav- 
ing no  authority  to  accept  them  on  behalf  of  the  company  are 
not  binding.2  But  the  acts  of  the  agent  may  be  ratified  by  the 
corporation  through  its  proper  officers,  and  by  such  ratification 
the  defect  in  the  agent's  authority  will  be  cured.3 

§  267.  Preliminary  Deposits  —  When  essential  to  the  validity 
of  a  Subscription. — It  is  frequently  provided  in  charters  and 
general  incorporation  laws  that  a  certain  deposit  in  money  shall 
be  paid  upon  each  share  subscribed  to  a  company  formed  under 
them.  In  construing  some  of  the  statutes  containing  provisions 
of  this  description,  it  has  been  held  that  the  payment  of  the 
deposit  was  required  for  purposes  of  general  public  policy,  as 
a  safeguard  against  fictitious  and  fraudulent  subscriptions,  and 
to  insure  to  creditors  a  portion,  at  least,  of  the  security  they 
were  entitled  to  expect.4  In  these  cases,  therefore,  it  was  con- 
sidered that  actual  payment  of  the  deposit  upon  the  prescribed 
portion  of  the  capital  of  the  corporation  was  intended  as  a  con- 
dition precedent  to  the  right  of  the  company  to  exercise  corpo- 
rate powers  at  all,5  and  that  a  subscription  made  without  the 
payment  of  the  deposit  must  be  treated  as  absolutely  null  and 
void.6 

1  Carlisle  v.  Saginaw  Valley  R.  R.  1  Caines's  Gas.  86.     Compare  Goshen 
Co.,  27  Mich.  315 ;  Grangers'  Market  Turnpike   Co.    v.    Hurtin,   9   Johns. 
Co.   v.   Vinson,    6  Oreg.  174;  Troy,  218;  Highland  Turnpike  Co.  v.  Mc- 
&c.  R.  R.  Co.  v.  Warren,  18  Barb.  310.  Kean,  11   Johns.   98  ;  Ogdensburgh, 

2  Howard's   Case,   L.    R.    1   Ch.  &c.   R.  R.  Co.  v.  Wolley,  34   How. 
561  ;  Essex  Turnpike  Co.  v.  Collins,  Pr.  65  ;  Ogdensburgh,  &c.  R.  R.  Co. 
8  Mass.  292.  v.  Frost,  21  Barb.  542.     See  Hibernia 

8  Walker  v.  Mobile,  &c.  R.  R.  Co.,  Turnpike  Co.  v.  Henderson,  8  S.  &  R. 

34  Miss.  245  ;  Mobile,  &c.  R.  R.  Co.  219  ;  Bucher  v.  Dillsburg,  &c.  R.  R. 

v.  Yandal,  5  Sneed,  294.  Co.,  76  Pa  St.  306,  per  Sharswood 

4  As  to  the  rights  of  the  creditors  and  Williams,  JJ. ;  Boyd  v.  Peach 

of  a  corporation,  see  infra,  Chapter  X.  Bottom  Ry.  Co.,  90  Pa.  St.  109 ; 

6  People  ».  Chambers  et  al.,  42  and  compare  Commonwealth  v.  West 

Cal.  201;  supra,  §18.  See  also  Napier  Chester  R.  R.  Co.,  3  Grant's  Cas. 

v.  Poe,  12  Ga.  170,  184.  200 ;  Garrett  v.  Dillsburg,  &c.  R.  R. 

«  Jenkins  v.  Union  Turnpike  Co.,  Co.,  78  Pa.  St.  465  ;  Philadelphia, 
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But  even  where  this  construction  is  placed  upon  a  statute,  the 
payment  must  not  necessarily  be  made  in  cash.  If  made  at  any 
time  before  the  organization  of  the  company,  it  will  inure  to 
the  benefit  of  the  subscriber,  and  his  contract  become  valid  and 
binding.1  It  has  likewise  been  held  that  if  the  subscribers  actu- 
ally organize  themselves  as  a  corporation  and  engage  in  busi- 
ness, they  will  be  estopped  as  between  themselves  from  denying 
the  validity  of  their  contract,  though  it  be  unauthorized  by  law ; 
and  the  want  of  authority  in  the  agents  receiving  the  subscrip- 
tions to  receive  them  without  payment  of  the  prescribed  deposit 
will  thereby  be  cured.2 

§  268.  When  Payment  of  Deposit  is  not  essential.  — In  other 
cases,  however,  it  has  been  held  that  a  provision  in  an  act  of 
incorporation,  requiring  the  payment  of  a  deposit  upon  each  share 
subscribed,  was  not  intended  for  the  benefit  of  the  public,  and 
did  not  impose  a  condition  precedent  to  the  incorporation  of  the 
company,  but  that  it  was  intended  for  the  benefit  of  the  com- 
pany alone,  and  for  the  purpose  of  providing  a  fund  out  of  which 
the  expenses  of  the  preliminary  organization  might  ,be  paid. 
Under  a  law  of  this  character,  a  subscription  made  without 
the  payment  of  the  deposit  would  not  be  illegal.  It  might  be 
refused  by  the  other  subscribers,  or  the  corporation  acting  on 
their  behalf,  on  account  of  the  non-performance  of  a  condition 
upon  which  membership  was  offered;  but  if  the  corporation 
should  accept  the  subscription  without  the  payment  of  the  de- 
posit, the  subscriber  would  not  be  entitled  to  deny  the  validity 
of  his  contract.3 

&c.  R.  R.  Co.  v.  Hickman,  28  Pa.  St.  Vermont  Central  R.  R.  Co.  v.  Clayes, 

318.     See  also  Fiser  v.  Mississippi  21  Vt.  30;  People  ».  Stockton,  &c. 

Central  R.  R.  Co.,  32  Miss.  359 ;  Tag-  R.  R.  Co.,  45  Cal.  306.     See  also  Hall 

gart  v.  Western  Md.  R.  R.  Co.,  24  Md.  v.  Selma,  &c.  R.  R.  Co.,  6  Ala.  u.  s. 

588,593;  Buseyy.  Hooper,  35  Md.  15;  742;    Ryder  v.   Alton   &   Sangamon 

Charlotte,  &c.  R.  R.  Co.  v.  Blakeley,  R.  R.  Co.,  13  111.  516 ;  Fiser  ».  Mis- 

3  Strobh.  245  ;  Wood  v.  Coosa,  &c.  sissippi  Cent.  R.  R.  Co.,  32  Miss.  359 ; 

R.  R.  Co.,  32  Ga.  273 ;  supra,  §  48.  Barrington  v.  Mississippi  Cent.  R.  R. 

1  Beach  v.  Smith,  28  Barb.  254;  Co.,  id.  370 ;  Boydr.  Peach  Bottom  Ry. 

Lake  Ontario,  &c.  R.  R.  Co.  ».  Mason,  Co.,  90  Pa.  St.  169  ;  South  Carolina, 

16 N.  Y.  451, 457, note;  Thorp v. Wood-  &c.  R.  R.  Co.  v.  Ezell,  14  S.  C.  281. 
hull,  1  Sandf.  Ch.  411 ;  Oslack  River,          2  Supra,  §§  134,  135. 
&c.  Road  Co.  v.  Clark,  25  N.  Y,.  208 ;         8  Compare  Commonwealth  v.  West 
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Thus,  in  Mitchell  v.  Eome,  &c.  R.  R  Co.,1  the  charter  of  the 
railroad  company  contained  a  provision  that, "  upon  the  subscrip- 
tion for  shares  in  said  stock,  the  subscribers  shall  pay  the  sum  of 
five  dollars  on  each  share  subscribed  for  or  by  such  subscriber ; 
provided  that  said  company  may  commence  the  construction 
of  their  railroad  and  boating  so  soon  as  three  thousand  shares 
shall  be  subscribed ; "  and  it  was  held  by  the  Supreme  Court  of 
Georgia  that  the  payment  of  five  dollars  on  each  share  at  the  time 
of  subscription  was  not  a  condition  precedent  either  to  the  exist- 
ence of  the  company  as  a  corporation,  or  its  right  to  commence 
business,  and  that  a  failure  to  pay  did  not  render  the  subscription 
void.2  Upon  the  same  principle  it  was  held  in  New  Hampshire 
that  where  the  by-laws  of  a  corporation  provided  that  "  ten  per 
cent  shall  be  payable  upon  subscription,  or  the  subscription  shall 
be  void,"  a  subscription  made  without  the  required  payment  was 
at  most  only  voidable,  at  the  election  of  the  corporation,  and  if 
accepted  by  the  company  was  binding  upon  the  subscriber.3 

§  269.  The  Contract  of  Subscription  —  How  formed  and  how- 
proven.  -7-  A  subscription  for  shares  in  a  corporation  will  be  held 
valid,  if  the  requirements  of  the  charter  or  act  of  incorporation 
have  been  substantially  complied  with.4  And  where  no  formal- 
ities are  -prescribed,  any  agreement  by  which  a  person  shows  an 
intention  to  become  a  shareholder,  upon  the  terms  set  forth  in 
the  company's  charter,  is  sufficient.5 

Chester  R.   R.   Co.,  3   Grant's  Cas.  Illinois  River  R.  R.  Co.,  20  HI.  656 ; 

200 ;  Ogdensburgh,  &c.  R.  R.  Co.  v.  Home  Stock  Ins.  Co.  v.  Sherwood,  72 

Wolley,  34  How.  Pr.  465.  Mo.  461. 

1  17  Ga.  574.  8  Piscataqua  Perry  Co.  v.  Jones, 

2  Mitchell  v.  Rome,  &c.  R.  R.  Co.,  39  N.  H.  491. 

17  Ga.  574,  588.     See  also  Smith  v.         4  People  v.  Stockton,  &c.  R.  R. 

Tallahassee  Plank  Road  Co.,  30  Ala.  Co.,   45   Cal.    306 ;    Ashtabula,    &c. 

650 ;  Wight  v.  Shelby  R.  R.  Co.,  16  R.  R.  Co.  v.  Smith,  15  Ohio  St.  328 ; 

B.  Monr.   4 ;  Vicksburg,  &c.  R.  R.  Brownlee  v.  Ohio,  &c.  R.  R.  Co.,  18 

Co.   v.   McKean,  12   La  Ann.   638 ;  Ind.  18  ;  supra,  §  17. 
Henry  v.  Vermillion  County  R.  R.  Co.,         If  the  statute  provides  that  the  sub- 

17  Ohio,  191 ;  Chamberlain  v.  Paines-  scriptions  shall  be  upon  books,  the  use 

ville,  &c.  R.  R.  Co.,  15  Ohio  St.  225.  of  unbound  sheets  of  paper  is  allow- 

Compare  Napier  v.  Poe,  12  Ga.  170,  able.     Hamilton,  &c.  Plank  Road  Co. 

184 ;    Ryder  v.   Alton  &   Sangamon  v.  Rice,  7  Barb.  157. 
R.   R.   Co.,    13    111.   516 ;   Klein  v.         5  Wellersburgh,  &c.  R.  R.  Co.  v. 

Alton  &  Sangamon  R.  R.  Co.,  id.  514 ;  Young,  12  Md.  476 ;  supra,  §  257. 
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If  the  charter  under  which  a  corporation  is  formed  provides 
that  persons  wishing  to  become  members  of  the  company  shall 
subscribe  for  shares  upon  stock-books,  this  evidently  contemplates 
that  the  contract  between  the  shareholders  shall  be  made  in 
writing,  and  according  to  the  forms  provided  ;  and  hence  an  pral 
agreement  will  not  be  sufficient  to  constitute  the  contractor  a 
shareholder.1 

It  is  clear  that,  if  a  subscription  was  made  in  writing,  it  can- 
not be  proven  by  parol  evidence  until  the  absence  of  the  original 
has  been  accounted  for.2  Nor  can  the  terms  of  the  written  con- 
tract entered  into  by  a  subscriber  to  shares  in  a  corporation  be 
varied  by  parol  evidence  of  an  agreement  or  condition  made 
prior  to  or  contemporaneous  with  the  subscription.8 


1  Vreeland  v.  N.  J.  Stone  Co.,  29 
N.  J.  Eq.  188,  191 ;  Pittsburgh,  &c. 
R.  R.  Co.  v.  Gazzam,  32  Pa.  St.  340 ; 
Thames  Tunnel  Co.  v.  Sheldon,  6  B. 
&  Cr.  341. 

2  Vreeland  v.  N.  J.  Stone  Co.,  29 
N.  J.  Eq.  188,  191 ;  Pittsburgh,  &c. 
R.  R.  Co.  v.  Gazzam,  32  Pa.  St.  340 ; 
Pittsburgh,  &c.  R.  R.  Co.  v.  Clarke, 
29   Pa.  St.  146,  152  ;  Fairfield  City 
Turnpike  Co.  v.  Thorp,  13  Conn.  173. 

At  a  meeting  held  for  the  purpose 
of  obtaining  subscriptions,  a  number 
of  persons  agreed  to  take  shares,  and 
authorized  the  parties  soliciting  the 
subscriptions  to  write  their  names  and 
the  amounts  taken  upon  slips  of  paper. 
The  subscriptions  thus  obtained  were 
afterwards  transcribed  by  an  officer  of 
the  company  upon  the  stock-book. 
The  Supreme  Court  of  Iowa  held  that 
this  book  was  the  primary  evidence  of 
the  subscriptions.  Beck,  J.,  said: 
"The  book  and  slips  of  paper  upon 
which  the  names  and  amounts  were 
written  at  the  meeting  were  but 
memoranda  of  the  authority  conferred 
upon  the  officer  of  the  company  to 
make  subscriptions  in  the  name  of  the 
different  parties  agreeing  to  take  stock 
in  the  corporation.  The  book  ad- 


mitted in  evidence  thus  became  the 
original  contract  or  subscription,  and 
was  properly  admitted  without  proof 
of  the  loss,  as  claimed  by  defendant." 
Iowa  &  Minnesota  R.  R.  Co.  v.  Per- 
kins, 28  Iowa,  283. 

A  subscription  given  in  escrow  to 
the  commissioners  authorized  to  receive 
it  is  binding  unconditionally  from  de- 
livery. Wight  v.  Shelby  R.  R.  Co., 
16  B.Monr.  4.  Compare  Cass  v.  Pitts- 
burgh, &c.  R.  R.  Co.,  80  Pa.  St.  31. 
The  erasure  of  a  subscription  does  not 
per  se  prevent  a  suit  upon  it.  Ex- 
planatory parol  evidence  is  admissible. 
Johnson  v.  Wabash,  &c.  Plank  Road 
Co.,  16  Ind.  389. 

8  Mississippi,  &c.  R.  R.  Co.  v. 
Cross,  20  Ark.  443  ;  Piscataqua  Ferry 
Co.  v.  Jones,  39  N.  H.  491 ;  Wight 
v.  Shelby  R.  R.  Co.,  16  B.  Monr.  4 ; 
Connecticut,  &c.  R.  R.  Co.  v.  Bailey, 
24  Vt.  465;  Methodist  Church  v. 
Town,  49  Vt.  29  ;  New  Albany  R.  R. 
Co.  v.  Fields,  10  Ind.  187;  Evans- 
ville,  &c.  R.  R.  Co.  v.  Posey,  12  Ind. 
363 ;  Eakright  v.  Logansport,  &c. 
R.  R.  Co.,  13  Ind.  404,  477 ;  Roche 
v.  Roanoke  Seminary,  56  Ind.  198 ; 
Smith  v.  Tallahassee,  &c  R.  R.  Co., 
30  Ala.  650;  North  Carolina,  &c. 
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The  liability  of  the  shareholders  of  a  corporation  to  pay  in 
the  amount  of  capital  subscribed  by  them  is  several  and  not 
joint;1  and  where  the  same  person  subscribes  more  than  once 
upon  the  subscription  list,  it  has  been  held  .that  he  may  be  sued 
separately  upon  each  subscription.2  Under  an  act  providing 
that  each  subscriber  to  the  articles  shall  subscribe  thereto  "  his 
name,  place  of  residence,  and  amount  by  him  subscribed,"  it  has 
been  held  that  a  subscription  in  a  partnership  name  was  valid, 
and  that  the  members  of  the  firm  were  jointly  liable.3 

§  270.  The  Presumption  as  to  the  Correctness  of  Stock- 
books,  and  their  Admissibility  in  Evidence.  —  The  commis- 
sioner's book  of  subscriptions  is  prima  facie  evidence  that  the 
subscriptions  were  genuine  and  made  by  persons  duly  author- 
ized.4 "Where  the  name  of  an  individual  appears  on  the 
stock-book  of  a  corporation  as  a  stockholder,  the  prima  facie 
presumption  is  that  he  is  the  owner  of  the  stock,  in  a  case  where 
there  is  nothing  to  rebut  that  presumption  ;  and,  in  an  action 
against  him  as  a  stockholder,  the  burden  of  proving  that  he  is 
not  a  stockholder,  or  of  rebutting  that  presumption,  is  cast  upon 
the  defendant."  5  Where  a  certain  amount  of  stock  must  be 
subscribed  before  a  shareholder  can  be  required  to  pay  assess- 
ments, the  stock-books  are  prima  facie  evidence  that  the  required 
amount  has  been  subscribed.6 

R.  R.  Co.  v.  Leach,  4  Joiies  L.  340 ;  per  Mr.  Justice  Clifford,  citing  Hoag- 

Thigpen  v.  Mississippi   Cent.  R.    R.  land  v.  Bell,  36  Barb.  57 ;  Hamilton, 

Co.,    32   Miss.    347;  Ridgefield,  &c.  &c.    Plank    Road    v.   Rice,    7   Barb. 

R.    R.  Co.  v.  Brush,  43    Conn.  98  ;  162 ;  Turnpike  Road  v.  Van  Ness,  2 

White  Hall,  &c.  R.  R.  Co.  v.  Meyers,  Cranch  C.  C.  451 ;  Mudgett  v.  Hor- 

16  Abb.  Pr.  N.  s.  34 ;  Noble  r.  Callen-  rell,  33  Cal.  25  ;  Coffin  v.  Collins,  17 

der,  20  Ohio  St.  199.    Compare  Tonica,  Me.  440 ;  Merrill  v.  Walker,  24  Me. 

&c.  R.  R.  Co.  v.  Stein,  21  111.  96.  237.     See  also  Wood  v.  Coosa,  &c. 

1  Price  v.  Grand  Rapids  R,  R.  Co.,  R.  R.  Co.,  32  Ga.  272. 

18   Ind.    137  ;  Herron  v.   Vance,  17  6  Penobscot  R.  R.  Co.  v.  Dummer, 

Lid.  595.  40  Me.  172 ;  Penobscot  R.  R.  Co.  v. 

2  Erie,    &c.    City  R.   R.   Co.    v.  White,  41  Me.  512 ;  Lane  v.  Brain- 
Patrick,  2  Keyes,  256.  erd,  30  Conn.  565  ;  Maryborough,  &c. 

8  Ogdensburgh,  &c.  R.  R.  Co.  v.  R.  R.  Co.  v.  Arnold,  9  Gray,  159; 

Frost,  21  Barb.  541.  Central  Turnpike  Co.  v.  Valentine,  10 

4  Rockville  Turnpike  Co.  v.  Van  Pick.  142 ;  contra,  Philadelphia,  &c. 

Ness,  2  Cranch  C.  C.  451.  R.  R.  Co.  v.  Hickman,  28  Pa.  St.  318. 

6  Turnbull  v.  Payson,  95  U.  S.  421,  By  the  Companies  Clauses  Consoli- 

264 


CHAP.  IV.]   THE  CONTRACT  OF  MEMBEESHIP. 


§271 


PART    H. 

THE  LIABILITY  OF   STOCKHOLDEKS   TO  CONTRIBUTE  TO  THE 

COMPANY'S  CAPITAL. 


§  271.  The  Liability  to  contribute  the  Amount  of  Capital 
agreed  upon.  —  The  contract  which  is  entered  into  by  a  subscri- 
ber for  shares  in  a  corporation  is  the  contract  of  membership 
in  the  particular  corporation  which  is  formed.  Each  subscriber 
agrees  to  associate  with  the  other  subscribers  upon  the  terms  and 
for  the  purposes  indicated  in  the  charter  or  ( constating  instru- 
ments of  the  company;  and  the  result  of  this  agreement  is 
the  existence  of  a  corporation  under  the  constitution  adopted 
by  all.1 

If  the  charter  or  articles  of  association  provide  that  each 
member  of  the  company  shall  contribute  a  certain  share  of  capi- 


dation  Act  of  8  &  9  Viet.  c.  17,  §  29, 
the  register  of  shareholders  was  ex- 
pressly made  prima  facie  evidence  that 
a  person  whose  name  was  on  the  books 
was  a  shareholder,  and  of  the  amount 
and  number  of  his  shares.  In  an  ac- 
tion brought  by  a  company  to  recover 
calls,  Lord  Brougham  said :  "  A  great 
privilege  is  bestowed  by  the  act  upon 
the  company,  neither  more  nor  less 
than  that  of  making  evidence  for  itself. 
The  books  of  the  company  are  made 
evidence  for  the  company,  and,  unless 
rebutted  by  counter-evidence,  will  be 
sufficient  to  warrant  a  verdict  in  each 
case.  It  must  be  admitted  that  this 
is  a  very  great  privilege,  and  an  ex- 
ception to  the  ordinary  rules  of  evi- 
dence. By  those  rules,  and  the  rules 
of  common  sense  and  justice,  what  a 
man  writes  is  evidence  against  him, 
but  not  evidence  in  his  favor;  but 
here  the  proposition  is  reversed.  So 


that  the  company,  by  writing  in  the 
books  that  'A.  B.  holds'  a  certain 
number  of  shares,  can  go  into  court 
and  make  A.  B.  answerable  for  them, 
and  can  produce  the  entry  as  evidence 
against  him.  This  is  a  great  privilege, 
and,  in  order  to  justify  the  exercise  of 
it,  the  conditions  on  which  it  is  given, 
namely,  the  provisions  of  the  statute 
as  to  the  making  of  these  entries,  must 
be  strictly  complied  with ;  and  I  hold 
that  it  is  much  safer  to  consider  each 
of  those  provisions  as  a  condition  pre- 
cedent, as  a  condition  imperative,  and 
not  merely  directory,  on  account  of 
the  great  importance  of  the  privilege 
itself,  and  on  account  of  its  being  an 
exception  to  all  ordinary  rules  of  evi- 
dence." Bain  v.  Whitehaven,  &c.  Ry. 
Co.,  3  H.  L.  C.  1,  22.  See  also  Bir- 
kenhead,  &c.  Ry.  Co.  v.  Brownrigg,  4 
Exch.  426. 

1  Supra,  Chapters  I.  and  III. 
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tal,  this  constitutes  a  part  of  the  mutual  agreement  of  the  sub- 
scribers ;  and  it  is  clear  that  every  subscriber,  in  such  case, 
becomes  liable  to  pay  in  the  amount  of  capital  agreed  upon.  So, 
also,  if  the  charter  or  constating  instruments  of  a  corporation  pro- 
vide that  the  capital  stock  of  the  company  shall  consist  of  a  cer- 
tain amount,  to  be  divided  into  a  given  number  of  shares  of  a 
certain  sum  each,  it  is  evidently  intended  that  each  shareholder 
shall  contribute  to  the  capital  of  the  company  in  proportion  to 
the  number  of  shares  he  has  taken.  No  other  rational  construc- 
tion can  be  given  to  language  of  this  description;  and  there- 
fore it  has  been  held  that  a  person  subscribing  for  shares  in  a 
corporation  whose  charter  or  articles  provide  that  each  share  shall 
consist  of  a  certain  amount,  becomes  liable,  by  virtue  of  his 
subscription,  to  pay  in  the  amount  of  the  shares  he  has  sub- 
scribed to.  No  express  promise  to  pay  is  required  in  the  sub- 
scription itself,  to  create  this  liability.  It  is  not  a  liability  to 
pay  for  the  shares  taken;  but  it  is  a  liability  arising  from  the 
contract  of  membership. 

If  the  capital  of  a  company  is  divided  by  its  charter  into 
shares  of  a  certain  amount  each,  an  agreement  to  be  a  member 
of  the  company  upon  the  terms  prescribed  by  the  charter,  by 
necessary  implication  implies  a  promise  to  contribute  to  the  cap- 
ital agreed  upon,  in  proportion  to  the  number  of  shares  which 
have  been  taken.1  This  personal  liability  is  not  negatived  by  a 
provision  in  the  charter  authorizing  the  corporation  to  sell  the 
stock  of  delinquent  shareholders ;  but  the  remedy  by  forfeiture 
is  merely  cumulative.  And  the  corporation  may,  notwithstand- 
ing such  provision,  enforce  the  personal  liability  of  its  members 
to  pay  in  the  amount  of  capital  which  they  have  agreed  to 
pay.2 

1  See  cases  in  next  note,  and  also  ley,  14  N.  Y.  336 ;  Lake  Ontario,  &c. 
Upton  ».  Tribilcock,  91   TJ.  S.  45 ;  R.  R.  Co.  v.  Mason,  16  N.  Y.  451 ; 
Webster    v.    Upton,    id.    67;     Cole  Rensselaer,   &c.    Plank  Road  Co.  v. 
v.  Ryan,  52  Barb.  68;    Fry's  Exrs.  Barton,  id.  557,  note;  Northern,  &c. 
v.  Lexington,  &c.  R.  R.  Co.,  2  Mete.  R.  R.  Co.  v.  Miller,  10  Barb.  2GO,  and 
(Ky.)  316,  317 ;  and  see  infra,  §  320.  cases  cited ;  Troy,  &o.  R.  R.  Co.  v. 

2  Hartford  &  N.  H.   R.  R.   Co.  Tibbits,  18  Barb.  297 ;  Dutchess  Mfg. 
v.  Kennedy,  12  Conn.  514-516,  523,  Co.  v.  Davis,  14  Johns.  239 ;  Goshen, 
524;  Buffalo,  &c.  R.  R.  Co.  v.  Dud-  &c.  Turnpike  R.  v.  Hurtin,  9  Johns. 
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§  272.  The  Rule  in  Maine  and  Massachusetts.  —  However,  the 
views  set  forth  in  the  preceding  section  have  not  been  univer- 
sally adopted.  Thus,  it  was  held  by  the  Supreme  Court  of 
Maine  that  a  subscriber  for  shares  of  a  specified  amount  each,  in 
a  corporation  whose  capital  was  fixed  by  the  charter  at  a  definite 
sum,  did  not  impliedly  undertake  to  contribute  to  the  capital 
the  amount  of  the  shares  subscribed  by  him,  although  he  was 
constituted  a  stockholder  in  the  corporation  by  virtue  of  his 
subscription ;  and  that,  in  the  absence  of  an  express  promise  to 
pay  for  the  shares,  the  subscriber  incurred  no  personal  liability, 
although  the  corporation  was  authorized  by  the  charter  to  de- 
clare a  forfeiture  and  sell  the  shares  for  non-payment  of  assess- 
ments.1 

In  Atlantic  Cotton  Mills  v.  Abbott,2  an  aption  was  brought 
by  a  corporation  against  one  of  its  stockholders,  to  recover  the 
amount  of  several  assessments  upon  his  stock.  The  company 
had  been  organized  with  a  capital  of  $1,350,000,  divided  into 
shares  of  $1,000  each,  and  the  defendant  had,  in  his  subscrip- 
tion, agreed  to  take  five  shares.  In  addition  to  this,  the  defend- 
ant had,  prior  to  the  incorporation  of  the  company,  agreed  with 
other  subscribers  to  take  and  pay  for  five  shares  in  the  company, 
which  was  then  about  to  be  formed,  and  it  was  provided  that  the 
capital  of  the  company  should  be  not  less  than  $1,500,000.  The 
Supreme  Court  of  Massachusetts  held  that  th'e  defendant  could 
not  be  held  liable  upon  his  subscription  made  after  organization, 
because  it  did  not  contain  a  promise  to  pay  for  the  shares ;  and 

217;  Beene  v.  Catawba,  &c.  R.  R.  Co.,  381 ;  Troy  Turnpike  Co.  v.  McChes- 
3  Ala.  N.  s.  660  ;  Essex  Bridge  Co.  ney,  21  Wend.  296. 
v.  Tattle,  2  Vt.  393 ;  Hughes  v.  Antie-  1  Belfast,  &c.  Ry.  Co.  v.  Moore, 
tarn  Mfg.  Co.,  34  Md.  326  ;  Dexter,  60  Me.  561 ;  Same  v.  Cottrell,  66  Me. 
&c.  Plank  Road  w.  Millard,  3  Mich.  91;  185;  Kennebec,  &c.  R.  R.  Co.  v. 
Carson  v.  Arctic  Mining  Co.,  5  Mich.  Kendall,  31  Me.  470.  Compare  Buck- 
288 ;  Instone  v.  Frankfort  Bridge  Co.,  field  Branch  R.  R.  Co.  v.  Irish,  39 
2  Bibb,  577;  Klein  v.  Alton  &  San-  Me.  44.  See  also  New  Hampshire 
gamon  R.  R.  Co.,  13  111.  515  ;  Peoria,  Central  R.  R.  Co.  v.  Johnson,  30 
&c.  R.  R.  Co.  v.  Elting,  17  111.  429  ;  N.  H.  390.  See  also,  semble,  Seymour 
Kirkney  v.  Florida,  &c.  Plank  Road  v.  Sturgess,  26  N.  Y.  134;  Port  Ed- 
Co.,  7  Fla.  23.  Compare  Spear  v.  ward,  &c.  Plank  Road  Co.  v.  Payne, 
Crawford,  14  Wend.  20 ;  Union  Turn-  17  Barb.  573. 
pike  Co.  v.  Jenkins,  1  Caines's  Gas.  2  9  Gush.  423. 
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that  he  was  not  liable  upon  the  promise  to  pay  made  before  or- 
ganization, because  that  promise  was  upon  condition  that  the 
whole  number  of  shares  then  agreed  upon  should  be  taken, 
while  the  subscription  in  fact  did  not  exceed  Sl.SSOjOOO.1  Chief 
Justice  Shaw  said :  "  It  is  to  be  recollected  that  the  promise  of 
the  defendant  to  pay  assessments  on  shares  is  collateral  to  his 
subscription,  and  is  relied  on  as  creating  an  obligation  over  and 
beyond  that  which  arises  by  law  from  his  taking  shares.  If  it 
imposes  such  obligation,  it  is  by  force  of  the  express  promise 
only ;  and  if  such  promise  is  conditional,  the  condition  must  be 
strictly  complied  with.  .  .  .  But  it  is  urged  that,  by  taking  five 
shares  after  the  capital  was  fixed  at  $1,350,000,  he  waived  the 
condition  of  making  it  depend  on  $1,500,000.  But  let  us  ask, 
what  condition  ?  So  far  as  the  subscription  paper  operated  as  a 
promise,  honorary  or  otherwise,  to  take  $5,000  in  stock  not  less 
than  $1,500,000,  his  taking  the  same  amount  in  a  stock  of 
$1,350,000  was  a  waiver  of  the  condition  on  which  such  engage- 
ment to  take  was  founded.  But  the  promise  to  pay  was  collat- 
eral, and  not  incident  to  the  taking  of  shares ;  and,  therefore, 
taking  shares  in  another  and  smaller  capital  was  not  a  waiver  of 
the  condition  on  which  the  promise  to  pay  for  shares  in  a  larger 
stock  was  made."  2 


1  Compare  infra,  §'  276.  The  above  decisions  seem  to  have 

2  The  learned  judge  also  said:  "It  been  based  upon  the  authority  of  An- 
is  perfectly  well  settled,  and  it  is  so  dover,  &c.  Turnpike  Co.  v.  Gould  (see 
conceded    in    the    argument    for   the  next  section),  and  similar  cases  which 
plaintiff  in   the  present  case,  that  by  were  not  in  point,  because  in  those 
subscribing  for  and  taking  shares  in  a  cases  the  capital  of  the  company  and 
manufacturing  company,  whether  any  the  amount  of  each  share  had  not  been 
assessment  has  been  paid  or  not,  the  fixed  by  the  charter. 

stockholder  comes  under  no  personal          Where  there  is  an  express  promise 

obligation  to  pay  for  any  assessment  to  pay,  it  has  always  been  held  that  a 

which  may  be  laid  on  such  share,  and  subscriber  will  be   liable  personally, 

that  the  only  remedy  of  the  company  although  a  remedy  by  forfeiture  and 

to  obtain  payment  of  any  is  by  a  sale  sale  be  provided  by  the  charter.    Bos- 

of  the  share  in  respect  to  which  it  is  ton,  Barre,  &c.  R.  R.  Co.  r.  Welling- 

made."     Atlantic  Cotton  Mills  v.  Ab-  ton,  113   Mass.    79 ;    City   Hotel  v. 

bott,  9  Cush.  424;  Mechanics' Foun-  Dickinson,    6    Gray,    586;    Buckfield 

dry,  &c.  Co.  v.  Hall,  121  Mass.  272 ;  Branch  R.  R.  Co.  v.  Irish,  39  Me.  44 ; 

Katama  Land  Co.  v.  Jernegau,  126  Stokes  v.  Lebanon,  &c.  Turnpike  Co., 

Mass.  156.  6  Humph.  241. 
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§  273.  The  Liability  of  the  Stockholders  -where  no  Capital  has 
been  agreed  upon.  —  If  the  charter  of  a  corporation  does  not 
expressly  or  impliedly  provide  that  a  certain  amount  of  capital 
shall  be  contributed  by  its  members  for  their  common  benefit,  a 
person  does  not,  by  becoming  a  member  of  the  association,  im- 
pliedly undertake  to  contribute  anything.  In  such  case  the 
majority,  or  the  directors  of  the  company,  have  no  authority  to 
levy  assessments  upon  the  several  members,  and  a  subscriber 
can  be  held  liable  only  by  virtue  of  an  express  promise  in  the 
subscription  itself.  This  was  the  decision  in  Andover  &  Med- 
ford  Turnpike  Co.  v.  Gould.1  A  charter  had  been  granted  on 
June  15,  1805,  incorporating  six  persons  named,  and  such  others 
as  might  afterwards  associate  with  them,  for  the  purpose  of  build- 
ing a  turnpike  road.  The  corporators  were,  invested  with  all 
the  powers  and  privileges  and  subjected  to  the  regulations 
prescribed  by  the  general  Act  of  1804,  c.  125,  relating  to  turn- 
pike corporations.  The  capital  of  the  company  was  not  limited 
by  the  charter  or  the  general  act  to  any  certain  sum,  nor  were 
the  shares  fixed  at  a  definite  amount  or  value. 

Nor  was  there  any  express  provision  giving  the  agents  of  the 
company  power  to  levy  assessments  upon  the  shareholders.  The 
only  provision  upon  this  subject  was  in  the  tenth  section  of 
the  general  act,  which  provided  :  "  That  whenever  any  proprietor 
of  a  share  or  shares  in  any  turnpike  corporation  hereafter  estab- 
lished shall  neglect  or  refuse  to  pay  any  tax  or  assessment  duly 
voted  and  agreed  on  by  such  corporation,  to  their  treasurer, 
within  sixty  days  after  the  time  set  for  the  payment  thereof, 
the  treasurer  of  said  corporation  is  hereby  authorized  to  sell  at 
public  vendue  the  share  or  shares  of  such  delinquent  proprietor, 
sufficient  to  defray  the  said  tax  or  assessment,"  &c.  The  defend- 
ant had  subscribed  for  shares  in  the  corporation,  but  had  made 
no  promise  to  pay  assessments.  An  action  of  assumpsit  having 
been  brought  for  unpaid  assessments,  the  Supreme  Court  of 
Massachusetts  held  that  the  defendant  was  not  liable.2 

1  6  Mass.  40.  the  following   course    of   reasoning : 

2  The  decision,  as  appears  from  the  The  shareholders  of  a  corporation  are 
opinion,  delivered  by  Chief  Justice  Par-  not  at  common  law  liable  to  pay  as- 
sons,  seems  to  have  been  reached  by  sessments  unless  they  are  made  liable 
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Upon  the  same  principle  it  follows  that,  after  the  liability  of 
the  shareholders  to  contribute  the  amount  of  capital  agreed  upon 
at  the  creation  of  the  company  has  been  exhausted,  no  further 
power  to  make  calls  or  levy  assessments  can  exist,  unless  pro- 
vided by  the  express  terms  of  the  charter.1 

§  274.  Consideration  of  the  Undertaking  of  the  Stockhold- 
ers. —  The  validity  of  a  subscription  for  shares  in  a  corporation 
depends  upon  the  provisions  of  the  charter  or  statute  under 
which  it  was  made.2  If  the  terms  of  the  statute  have  been 
complied  with,  the  subscription  will  be  binding,  although  it 
would  not  be  binding  considered  as  a  common-law  contract. 


by  the  terms  of  their  charter.  In  the 
case  before  the  court  the  power  to 
levy  assessments  was  not  expressly 
given,  nor  could  such  a  power  be  im- 
plied from  the  nature  and  objects  of 
the  corporation.  The  only  provision 
from  which  the  power  to  levy  .assess- 
ments might  be  implied  was  the  tenth 
section  of  the  general  act,  which  pro- 
vided that  the  shares  of  delinquent 
proprietors  might  be  sold,  &c.  "  From 
this  section,"  the  court  said,  "we 
must  conclude  that  the  corporation 
have  power  to  agree  on  a  tax  on  the 
shares  of'  the  proprietors.  But  it  is  a 
rule,  founded  on  sound  reason,  that 
when  a  statute  gives  a  new  power,  and 
at  the  same  time  provides  the  means 
of  executing  it,  those  who  claim  the 
power  can  execute  it  in  no  other  way. 
When  we  find  a  power  in  the  plain- 
tiifs  to  make  the  assessment,  they  can 
enforce  the  payment  in  the  method 
directed  by  the  statute,  and  not  other- 
wise; and  that  method  is  by  sale  of 
the  delinquents'  shares.  This  rule  ap- 
plies to  all  taxes,  public  and  private." 
Having  thus  arrived  at  the  conclusion 
that  the  defendant  was  not  liable  to 
pay  assessments  by  virtue  of  his  mem- 
bership in  the  corporation,  the  court 
held  that  the  subscription  paper  itself, 
in  which  the  subscribers  merely  agreed 
to  take  the  number  of  shares  set  against 
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their  names,  was  not  evidence  of  an 
agreement  to  pay  assessments  levied 
on  behalf  of  the  corporation.  To  the 
same  effect  see  Andover,  &c.  Turn- 
pike Co.  v.  Gould,  6  Mass.  40 ;  New 
Bedford,  &c.  Turnpike  Co.  v.  White,  8 
Mass.  286 ;  and  see  Franklin  Glass  Co. 
v.  White,  14  Mass.  286 ;  Chester  Glass 
Co.  v.  Dewey,  16  Mass.  94 ;  Franklin 
Glass  Co.  v.  Alexander,  2  N.  H. 
380 ;  Fellows  Hall  Co.  v.  Glazier,  5 
Harringt.  172 ;  Bangor  House  Pro- 
prietary v.  Hinckley,  12  Me.  385. 
Compare  Essex  Bridge  Co.  v.  Tuttle, 
2  Vt.  393,  and  Hartford  &  N.  H. 
R.  R.  Co.  v.  Kennedy,  12  Conn.  519- 
525,  where  the  above  cases  were  com- 
mented upon. 

Upon  an  express  promise  to  pay  as- 
sessments an  action  of  assumpsit  will 
lie.  Taunton,  &c.  Turnpike  Co.  v. 
Whiting,  10  Mass.  327 ;  Audover,  &c. 
Turnpike  Co.  v.  Gould,  6  Mass.  40 ; 
Worcester  Turnpike  Co.  v.  Willard,  5 
Mass.  80 ;  and  see  Salem  Turnpike 
Co.  v.  Ropes,  6  Pick.  23. 

1  See  Atlantic  Delaine  Co.  v.  Mason, 
5  R.  I.  463 ;  Great  Falls,  &c.  R.  R. 
Co.  v.  Copp,  38  N.  H.  124 ;  Kenne- 
bec,  &c.  R.  R.  Co.  v.  Kendall,  31  Me. 
470;    State  v.  Morristown  Fire  Ins. 
Co.,  3  Zabr.  195 ;  Lewey's  Island,  &c. 
Co.  v.  Bolton,  48  Me.  451. 

2  Supra,  §  257. 


CHAP.  IV.]        THE  CONTRACT   OF  MEMBERSHIP.  §  275 

Hence  it  is  not  necessary  to  look  for  a  consideration,  in  deter- 
mining the  validity  of  a  subscription  made  in  accordance  with 
a  statutory  provision. 

But  if  a  consideration  were  necessary,  abundant  consideration 
might  be  found ;  for  every  subscriber  assumes  the  burdens  attach- 
ing to  the  position  of  shareholder,  in  consideration  of  a  similar 
undertaking  on  the  part  of  every  other  subscriber.  In  Instone 
v.  Frankfort  Bridge  Co.,1  the  Supreme  Court  of  Kentucky  held, 
that,  in  an  action  by  a  corporation  against  a  subscriber  to  stock,  it 
was  sufficient  to  allege  a  subscription  to  shares  according  to  the 
terms  of  the  charter  and  failure  to  pay,  after  a  call  for  payment 
had  been  made.  Boyle,  C.  J.,  said:  "By  the  subscription  he 
became  ipso  facto  a  member  of  the  association,  and  the  rights 
and  immunities  which  attached  to  him  in  that  capacity  consti- 
tute a  sufficient  consideration  to  impose  upon  him  a  legal  obliga- 
tion to  pay  according  to  the  terms  upon  which  the  shares  were 
authorized  to  be  subscribed."  2 

§  275.  Subscribers  do  not  become  Liable  to  contribute  their 
Shares  of  the  Capital  until  the  Corporation  has  been  formed.  — 
The  liability  of  a  subscriber  for  shares  in  a  corporation  depends 
upon  the  terms  of  his  agreement.  A  subscription  for  shares  of  a 
certain  amount  each,  implies  an  agreement  to  contribute  the 
amount  of  these  shares  to  the  capital  of  the  company,  for  the 
purpose  of  carrying  on  its  business ;  but  it  does  not  imply  an 
undertaking  to  pay  in  the  amount  subscribed,  until  the  company 
has  been  incorporated  and  invested  by  law  with  authority  to 
carry  on  business  in  a  corporate  capacity.  Hence,  even  although 
a  subscription  be  binding  from  the  time  it  was  made,3  the  sub- 

1  2  Bibb,  576.  ward,  &c.  R.   R.  Co.  ».  Payne,  17 

2  See  also  Selma,  &c.  R.  R.  Co.  v.    Barb.   572;    McCully  v.  Pittsburgh., 
Tipton,  5  Ala.  N.  s.  787  ;  Kennebec,     &c.  R.  R.  Co.,  32  Pa.  St.  31. 

&c.  R.  R.  Co.  v.  Palmer,  34  Me.  366  ;  It  is  clear  that  an  agreement  to 
Hamilton,  &c.  Plank  Road  Co.  v.  become  a  shareholder  or  to  purchase 
Rice,  7  Barb.  153  ;  Lake  Ontario,  &c.  shares  requires  a  corresponding  con- 
R.  R.  Co.  v.  Mason,  16  N.  Y.  463;  sideration  in  order  to  be  binding.  Par- 
Ohio,  &c.  Female  College  u.  Love's  ker  v.  Northern  Central,  &c.  R.  R. 
Exr.,  16  Ohio  St.  20 ;  Harlem  Canal  Co.,  33  Mich.  23 ;  supra,  §§  256,  262. 
Co.  v.  Seixas,  2  Hall,  541 ;  Tort  Ed-  *  Supra,  §  260. 
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ecriber  cannot  be  called  upon  to  contribute  his  share  of  the 
capital  until  the  corporation  has  actually  been  formed. 

Thus,  where  the  capital  of  a  corporation  is  fixed  by  law  at  a 
certain  sum,  and  the  subscribers  for  shares  do  not  become  a  cor- 
porate association  until  the  whole  capital  has  been  subscribed, 
they  cannot,  until  then,  be  compelled  to  pay  in  the  amount  of 
their  shares.1  So,  also,  where  the  performance  of  formalities  is 
prescribed  by  law,  as  a  condition  precedent  to  the  right  of  the 
subscribers  to  form  a  corporation,  they  do  not  become  liable  to 
contribute  the  amount  of  their  shares  until  these  formalities 
have  been  performed.2 

§  276.  Conditions  Precedent  to  the  Liability  of  Stockholders 
—  The  Capital  agreed  upon  must  be  subscribed.  —  The  under- 
taking of  the  members  of  a  corporation  to  contribute  the  amount 
of  capital  agreed  upon  is  frequently,  by  its  implied  terms,  sub- 
ject to  conditions  precedent,  which  cannot  be  dispensed  with 
except  by  mutual  consent.  Thus,  it  is  a  general  principle  that 
the  members  of  a  corporation  cannot  be  required  to  pay  assess- 
ments upon  their  shares  until  the  company  is  authorized  by  law 
to  begin  the  prosecution  of  its  enterprise.  Until  that  time  the 
company  can  have  no  use  for  its  capital,  nor  can  there  be  any 
assurance  that  it  will  ever  be  required.3 

If  the  capital  of  a  corporation  is  fixed  by  its  charter  at  a 
certain  amount,  the  company  has  no  authority  by  law  to 
begin  the  prosecution  of  its  enterprise  until  the  whole  amount 
of  capital  has  been  subscribed;  and  therefore  a  stockholder 
cannot  be  compelled  to  contribute  his  proportion  of  the  capital 
before  that  time.  In  Stoneham  Branch  E.  E.  Co.  v.  Gould,4 
Chief  Justice  Shaw  said :  "  It  is  a  rule  of  law  too  well  settled 
to  be  now  questioned,  that  when  the  capital  stock  and  number 
of  shares  are  fixed  by  the  act  of  incorporation,  or  by  any  vote 
or  by-law  passed  conformably  to  the  act  of  incorporation,  no 
assessment  can  be  lawfully  made  on  the  share  of  any  subscriber 
until  the  whole  number  of  shares  has  been  taken.  This  is  no 

1  See  supra,  §  259.  *  See  supra,  §  19. 

2  Supra,   §§   265-268,   and  cases  *  2  Gray,  278. 
there  cited. 
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arbitrary  rule ;  it  is  founded  on  a  plain  dictate  of  justice,  and  the 
strict  principles  regulating  the  obligation  of  contracts.  When 
a  man  subscribes  a  share  to  a  stock,  to  consist  of  one  thousand 
shares,  in  order  to  carry  on  some  designated  enterprise,  he  binds 
himself  to  pay  a  thousandth  part  of  the  cost  of  such  enterprise. 
If  only  five  hundred  are  subscribed  for,  and  he  can  have  no 
assurance  which  he  is  bound  to  accept  that  the  remainder  will 
be  taken,  he  would  be  held,  if  liable  to  assessment,  to  pay  a  five- 
hundredth  part  of  the  cost  of  the  enterprise,  besides  incurring 
the  risk  of  an  entire  failure  of  the  enterprise  itself,  and  the  loss 
of  the  amount  advanced  towards  it." l 

§  277.  The  Amount  of  Capital  must  be  fixed.  —  Under  an  act 
of  incorporation  providing  the  capital  of  the  company  shall  not 
exceed  a  certain  amount,  and  shall  be  determined  from  time  to 
time  by  the  board  of  directors,  no  assessments  can  be  laid  upon 
a  subscriber  until  the  amount  of  the  capital  has  been  fixed.2  If 
the  charter  of  a  corporation  provides  that  its  capital  shall  be  not 
less  than  a  certain  amount  nor  exceed  a  given  limit,  but  does 
not  otherwise  determine  the  exact  amount,  it  is  to  be  presumed 
that  the  legislature  intended  that  the  stockholders  or  the  direc- 
tors should  fix  the  amount  by  their  vote ;  and  in  such  case  it  is 
indispensable  that  the  amount  be  determined  before  any  assess- 
ment can  be  levied.3  After  the  stockholders  of  a  corporation 
have  fixed  the  amount  of  its  capital  in  pursuance  to  the  provi- 

1  Stoneham  Branch  R.  R.  Co.  v.  Havana,  &c.  R.  R.  Co.,  88  HI.  521.  See 
Gould,  2  Gray,  278 ;  Mill  Dam  Co.  v.  Wontner  v.  Shairp,  4  C.  B.  404,  441 ; 
Ropes,  6  Pick.  23,  and  9  Pick.  187 ;  Norwich,  &c.  Nav.  Co.  v.  Theobald,  1 
Cabot,  &c.  Bridge  Co.  v.  Cliapin,  6  Moody  &  M.  151 ;  and  compare  Wat- 
Gush.  50 ;  Peoria  &  R.  I.  R.  R.  erford,  &c.  Ry.  Co.  v.  Dalbiac,  6  Eug. 
Co.  v.  Preston,  35  Iowa,  118 ;  Hoag-  Ry.  Cas.  753. 

land  v.  Cincinnati,  &c.  R.  R.  Co.,  18  "  2  Troy  &  Greenfield  R.  R.  Co.  v. 

Ind.  452;  Selma,  Marion,  &c.  R.R.  Co.  Newton,    8    Gray,    596;     Worcester 

v.  Anderson,  51  Miss.  829;  Hughes  R.    R.    Co.   v.   Hinds,  8  Cush.  110. 

v.  Antietam  Mfg.  Co.,  34  Md.  332  ;  After  the  amount  has  been  fixed 

Livesey  v.  Omaha  Hotel  Co.,  5  Neb.  and  subscribed,  an  assessment  will  lie. 

50;  Topeka  Bridge  Co.  v.  Cummings,  City  Hotel  v.  Dickinson,  6  Gray,  586, 

3  Kans.  55 ;    Schurtz  v.  Schoolcraft,  588  ;    Lexington,  &c.   R.  R.    Co.  v. 

&c.  R.  R.  Co.,  9  Mich.  269 ;  Swart-  Chandler,  13  Mete.  311. 

out  ».  Michigan  Air  Line  R.  R.  Co.,  8  Somerset,  &c.  R.  R.  Co.  v.  Cush- 

24  Mich.  390  ;  New  York,  &c.  R.  R.  ing,  45  Me.  524;  Somerset,  &c.  R.  R. 

Co.  v.  Hunt,  39  Conn.  75 ;  Allman  v.  Co.  v.  Clarke,  61  Me.  384. 
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sions  of  their  charter,  it  is  clear  that  no  assessment  for  the  gen- 
eral purposes  of  the  company  can  be  made  until  the  whole 
amount  agreed  upon  has  been  subscribed.1 

§  278.  Assessments  may  be  made  whenever  required  for  Au- 
thorized Purposes.  — The  capital  of  a  corporation  is  subscribed 
for  the  purpose  of  prosecuting  the  enterprise  for  which  the  com- 
pany was  formed.  And  therefore,  if  the  company  is  authorized 
by  the  terms  of  its  charter  to  begin  operations  after  a  certain 
amount  of  capital  has  been  subscribed,  this  necessarily  implies 
that  the  stockholders  may  from  that  time  be  required  to  pay  the 
amount  they  have  agreed  to  contribute  for  the  purposes  of  the 
corporation.  Thus,  in  Boston,  Barre,  &c.  K.  R  Co.  v.  Wellington,2 
it  was  decided  that  a  subscriber  for  shares  in  a  railroad  corpora- 
tion, which  was  authorized  by  its  charter  to  begin  the  construc- 
tion of  its  road  whenever  a  given  number  of  shares  had  been 
taken,  became  liable  to  pay  assessments  as  soon  as  the  subscrip- 
tions had  reached  the  prescribed  number.  Morton,  J.,  said: 
"The  provision  that  the  corporation  may  commence  the  con- 
struction of  the  first  section  when  two  thousand  shares  are 
subscribed,  by  necessary  implication  gives  the  corporation  the 
right  to  assess  the  shares  when  they  reach  the  number  thus 
fixed."3 

On  the  same  principle,  it  follows  that  if  a  corporation  is 
authorized  to  form  a  preliminary  organization  and  incur  ex- 
penses, before  the  whole  amount  of  its  capital  has  been  sub- 
scribed, the  shareholders  will  be  liable  to  pay  assessments  levied 
for  that  purpose,  although  they  may  not  be  liable  to  contribute 

1  Littleton  Mfg.  Co.  v.  Parker,  14  Gush.  85  ;  Clarke  v.  Thomas,  34  Ohio 

N.  H.  543 ;  Contoocook  Valley  R.  R.  St.  46. 
Co.  v.  Barker,  32  N.  H.  363 ;  Cabot,         2  113  Mass.  79. 
&c.  Bridge  Co.  v.  Chapin,  6  Cush.  50.         8  Boston,  Barre,  &c.  R.  R.  Co.  v. 

If  a  corporation  is  authorized  by  Wellington,  113  Mass.  85.     See  also 

its  charter  to  increase  the  amount  of  Schenectady,  &c.  Plank  Road  Co.  v. 

its  capital,  and  an  increase  is  voted,  a  Thatcher,  11  N.  Y.  107 ;   Hamilton, 

purchaser  of  the  new  shares  becomes  &c.  Plank  Road  Co.  v.  Rice,  7  Barb, 

absolutely  liable  to   pay  assessments  166;    Willamette   Freighting   Co.    v. 

on  his  shares,  and  it  is  not  a  condition  Stannus,  4  Oreg.  261 ;  Oregon  Central 

precedent  to  his  liability  that  the  whole  R.  R.  Co.  v.  Scoggin,  3  Oreg.  101 ; 

of  the  new  issue  shall  be  taken.     Nut-  Hunt  v.  Kansas,  &c.  Bridge  Co.,  11 

ter  v.  Lexington,  &c.  R.  R.  Co.,  6  Kans.  412. 
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for  the  purpose  of  carrying  on  the  main  enterprise  for  which  the 
company  was  formed.1 

§  279.  The  Capital  must  be  subscribed  in  Good  Faith  and 
unconditionally.  —  Where  it  is  necessary  that  a  certain  amount 
of  capital  shall  be  subscribed  before  the  stockholders  of  a  cor- 
poration can  be  called  upon  to  pass  assessments,  the  required 
amount  must  be  subscribed  absolutely  and  not  conditionally. 
In  Central  Turnpike  Co.  v.  Valentine,2  the  Supreme  Court  of 
Massachusetts  held  that  a  corporation  whose  capital  was  fixed 
at  a  certain  amount  could  not  recover  assessments  from  its  mem- 
bers, without  showing  that  the  whole  amount  of  its  capital  had 
been  unconditionally  subscribed.  The  court  said:  "The  main 
ground  on  which  we  proceed  in  the  present  case  is,  that  the 
subscriptions  of  several  persons  were  upon  a  cqndition  precedent : 
one  subscribes  if  the  road  shall  be  made  in  such  a  place,  an- 
other, if  in  another  place.  The  plaintiffs  must  show  that  the 
conditions  have  either  been  complied  with  or  waived.  This  has 
been  suggested,  but  the  burden  is  on  the  plaintiffs  to  prove  it. 
We  may  suppose  two  different  subscriptions  which  are  contradic- 
tory. It  is  clear  that  both  conditions  cannot  be  performed,  and 
that  both  subscribers  should  not  be  counted  as  shareholders."  3 

It  is  necessary,  also,  that  the  required  amount  of  capital  be 
subscribed  by  persons  apparently  able  to  pay  the  assessments 
which  may  be  made  upon  their  shares.  Fictitious  subscriptions, 
or  subscriptions  made  by  persons  unable  to  contribute  their 
proportion  of  the  capital,  do  not  satisfy  the  requirement  that  the 
whole  capital  of  a  corporation  shall  be  subscribed  before  its 
members  can  be  assessed.4  But  if  the  required  number  of  sub- 
scriptions have  been  obtained  in  good  faith  from  persons  appar- 
ently able  to  perform  their  duties  as  stockholders,  it  is  no  defence 
to  an  action  against  a  stockholder  that  some  of  the  subscrip- 
tions have  proved  to  be  worthless."  5 

1  Central  Turnpike  Co.  v.  Valen-    v.  Lang,  63  Me.  480  ;  Troy,  &c.  R.  R. 
tine,  10  Pick.  142.  Co.,  8  Gray,  596 ;  infra,  §  286. 

2  10  Pick.  142.  *  Lewey's   Island   Co.   v.  Bolton, 
8  See  also  New  York,  &c.  R.  R.    48  Me.   451 ;    Phillips  v.  Covington, 

Co.  v.  Hunt,  39  Conn.  75.     Compare    &c.  Bridge  Co.,  2  Mete.  (Ky.)  219. 
Ridgefleld,  &c.  R.  R.  Co.  v.  Brush,         6  Penobscot  R.  R.  Co.  v.  Dummer, 
43  Conn.  86,  96  ;  and  see  Ticonic  Co.    40  Me.  172 ;  Penobscot  R.  R.  Co.  v. 
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§  280.  Conditions  expressly  prescribed  by  Charter. — The  con- 
tract between  the  members  of  a  corporation  is  contained  in  the 
charter  under  which  they  have  united  themselves ;  and  there- 
fore, if  any  acts  are  required  by  the  charter  to  be  performed 
before  the  stockholders  can  be  called  upon  to  contribute  the 
amount  of  capital  agreed  upon,  the  performance  of  these  acts  is 
a  condition  precedent  to  the  liability  of  the  stockholders  upon 
their  stock  subscriptions.  Thus,  in  an  action  against  a  sub- 
scriber for  shares  in  a  corporation  whose  charter  provided  that 
the  president  and  directors  (who  were  incorporated)  should  be 
authorized  to  make  assessments  upon  the  stockholders  "when 
they  shall  have  organized  agreeably  to  this  act,"  it  was  held  by 
the  Supreme  Court  of  Alabama  that  an  organization  as  provided 
by  the  act  was  a  condition  precedent  to  the  liability  of  the  share- 
holders to  contribute  any  portion  of  the  capital  agreed  upon.1 

§  281.  Assessments  and  Calls.  —  If  the  charter  of  a  corpora- 
tion provides  that  the  stockholders  shall  pay  in  their  shares  of 
the  capital  when  required  by  vote  of  the  board  of  directors  or 
other  agents  of  the  company,  it  is  clear  that  the  stockholders 
cannot  be  held  liable  until  after  a  call  or  assessment  has  been 
made.2  But  where  the  act  under  which  a  corporation  was 
formed  required  the  whole  capital  to  be  paid  in  within  two 
years,  it  -was  held  that  after  two  years  had  elapsed  an  action 
might  be  brought  against  a  stockholder  without  averring  that  a 
call  had  been  made.3 

White,  41  Me.  512  ;  Mill  Dam  Co.  v.  the  amount  of  calls  made  upon  his 
Ropes,  9  Pick.  187;  Ridgefield,  &c.  stock,  it  should  be  shown  that  the 
R.  R.  Co.  v.  Brush,  43  Conn.  87.  meeting  and  election  provided  for  by 
1  Carlisle  ».  Cahawba,  &c.  R.  R.  the  charter  did  take  place."  Compare 
Co.,  4  Ala.  N.  s.  76.  Collier,  C.  J.,  White  Mountains  R.  R.  Co.  v.  East- 
said  :  "  The  defendant,  by  his  subscrip-  man,  34  N.  H.  124. 
tion  of  stock,  admits  nothing  more  than  2  Nor  can  the  corporation,  in  a  suit 
the  charter  of  the  company  asserts ;  brought  by  a  stockholder,  set  off  any 
and  if  that  contemplates  some  further  portion  of  his  unpaid  stock  subscrip- 
act  to  be  done  before  a  requisition  may  tion  until  after  a  call  has  been  made  as 
be  made  upon  the  subscribers  for  pay-  prescribed  by  the  charter.  Bouton  ». 
ments  upon  their  stock,  or  before  they  Dry  Dock,  &c.  Co.,  4  E.  D.  Smith,  420. 
are  liable  to  suit,  that  act  must  be  8  Phoenix  Warehousing  Co.  v. 

shown  to  have  been  done To  en-  Badger,  67  N.  Y.  294,  300 ;  and  see 

title  the  plaintiff  to  maintain  an  action  Andrews  v.  Ohio  &  Miss.  R.  R.  Co., 

against  the  defendant,  and  to  recover  14  Ind.  169. 
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If  the  power  of  levying  assessments  is  vested  by  the  charter 
of  a  company  in  particular  agents,  no  other  agents  are  impliedly 
authorized  to  exercise  that  power.  Thus,  where  it  is  provided 
that  calls  shall  be  made  by  the  board  of  directors,  neither  the 
president  of  the  company  nor  the  individual  directors  can  make 
a  valid  call.1  Nor  can  the  power  of  making  assessments  be  del- 
egated. Hence,  where  it  is  expressly  provided  that  the  corpora- 
tion shall  be  authorized  to  levy  assessments  by  vote,  this  places 
the  power  in  the  hands  of  the  majority  in  stockholders'  meet- 
ing; and.  the  directors  and  other  agents  of  the  company  not  only 
have  no  original  authority  to  make  assessments,  but  the  power 
cannot  be  delegated  to  them  by  vote  of  the  majority.2 

If  the  directors  of  a  corporation  are  authorized  to  require  pay- 
ments from  the  subscribers  to  the  capital  stock,  at  such  times 
and  in  such  proportions  and  on  such  conditions  as  they  may  see 
fit,  they  may  either  call  at  once  for  the  whole  amount  of  capital 
subscribed,  or  may  divide  it  into  instalments.3  And  it  seems 
that,  although  it  be  expressly  provided  that  not  more  than  a 
fixed  sum  shall  be  assessed  at  any  time,  it  is  no  objection  that 
several  assessments  to  the  amount  limited  were  voted  at  the 
same  time,  provided  the  shareholders  be  not  required  to  pay 
more  than  the  amount  fixed,  at  any  one  time.4 

§  282.  Notice  of  Calls  —  Tender  of  Certificate.  —  If  the  charter 
of  a  corporation  provides  that  the  stockholders  shall  be  notified 

1  Banet  v.  Alton  &  Sangamon  R.  R.  See    also    Louisiana    Paper    Co.    v. 

Co.,   13   HI.    513;    Silver  Hook   R.  Waples,  3  Woods,  34;   Silver  Hook 

Co.  v.  Green,  12  R.  I.  164 ;  Spangler  R.  Co.  v.  Green,  12  R.  I.  164  ;  supra, 

v.  Indiana,  &c.  R.  R.  Co.,  21  HI.  276  •  §  249  ;  but  see  Rives  v.  Plank  Road 

Price  v.   Grand   Rapids,    &c.   R.    R.  Co.,  30  Ala.  92. 

Co.,  13  Ind.  58 ;  Hamilton  v.  Grand  8  Haun  v.  Mulberry,  &c.  Gravel  R. 

Rapids,  &c.  R.  R.  Co.,  id.  347 ;  Ma-  Co.,  33  Ind.  103. 

con,    &c.    R.    R.    Co.   v.    Vason,    57  4  See  Penobscot,  &c.  R.  R.  Co.  v. 

Ga.  314;  Rutland,  &c.  R.  R.  Co.  v.  Dummer,  40  Me.  172;  Penobscot,  &c. 

Thrall,  35  Vt.  536  ;  Monmouth  Mut.  R.  R.  Co.  v.  Dunn,  39  Me.  587 ;  Am- 

Fire  Ins.  Co.  v.  Lowell,  59  Me.  504 ;  bergate,  &c.  Ry.  Co.  v.  Norcliffe,  20 

Pike  v.  Bangor,  &c.  R.  R.  Co.,  68  Me.  L.  J.  Ex.  234;  Ambergate,  &c.  Ry. 

445.     See  People's   Mutual  Ins.  Co.  Co.  v.  Mitchell,  6  Eng.  Ry.  Cas.  234 ; 

0.  Westcott,  14  Gray,  440.     Compare  Rutland,  &c.  R.  R.  Co.  v.  Thrall,  35 

Hays  v.  Pittsburgh,  &c.  R.  R.  Co.,  38  Vt.  536.     Compare,  however,  Spang- 

Pa.  St.  81.  ler  v.  Indiana,  &c.  Ry.  Co.,  21  111. 

3  Ex  parte  Winsor,  3  Story,  411.  276. 
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of  the  time  and  place  of  payment,  after  a  call  has  been  voted, 
notice  should  be  given  in  the  manner  prescribed;  and  unless 
proper  notice  has  been  given,  the  stockholders  cannot  be  com- 
pelled to  pay.1  But  it  has  been  held  that  a  provision  requiring 
notice  to  be  given  in  a  particular  manner  is  merely  directory,  so 
far  as  the  particular  kind  of  notice  is  required ;  and  that  actual 
notice  is  in  all  cases  sufficient.2  Verbal  notice  is  in  all  cases 
sufficient  where  no  written  notice  is  expressly  required  by  the 
charter,3  and  it  has  been  held  in  Maryland  that  notice  by  publi- 
cation in  a  newspaper  is  sufficient,  where  no  particular  kind  of 
notice  has  been  specified.4 

The  general  rule  is  that,  in  the  absence  of  an  express  provision 


1  Macon,  &c.  R.  R.  Co.  v.  Vason, 
57  Ga.  314;   Tomlin  v.  Tonica,  &c. 
R.   R.   Co.,   23    111.   429;    Lewey's 
Island,   &c.   Co.   v.   Bolton,  48   Me. 
451 ;  Miles  v.  Brough,  3  Q.  B.  845 ; 
Newry,  &c.  Ry.  Co.  v.  Edmunds,  5 
Eng.  By.  Gas.  275.     See  also  Cole  v. 
Joliet  Opera  House  Co.,  79  111.  96; 
Scarlett  v.  Academy  of  Music,  43  Md. 
203 ;   and  compare  Grubbs  v.  Vicks- 
burg,  &c.  R.  R.  Co.,  50  Ala.  398  ;  Rut- 
land, &c.  R.  R.  Co.  v.  Thrall,  35  Vt.  536. 

With  regard  to  proof  of  notice,  see 
Tomliu  v.  Tonica,  &c.  R.  R.  Co.,  23 
111.  429  ;  Jones  v.  Sisson,  6  Gray,  288 ; 
Unthank  v.  Henry  City  Ry.  Co.,  6 
Ind.  125;  Andrews  v.  Ohio  &  Miss. 
R.  R.  Co.,  14  Ind.  169  ;  Rutland,  &c. 
R.  R.  Co.  v.  Thrall,  35  Vt.  536. 

2  Mississippi,  &c.  R.  R.  Co.  v.  Gas- 
ter,  20  Ark.  455 ;  Lexington,  &c.  R.  R. 
Co.  v.  Chandler,  13  Mete.  311 ;  Jones 
v.  Sisson,  6  Gray,  288 ;  Danbury,  &c. 
R.  R.  Co.  v.  Wilson,  22  Conn.  435. 

3  Smith   v.   Plank   Road  Co.,   30 
Ala.  H.  s.  650. 

4  Hall  v.  U.   S.  Ins.  Co.,  5  Gill, 
484,    501.     Dorsey,   J.,   said:    "The 
Act  of  Assembly  provides  for  the  sub- 
scription  of  ten  thousand   shares   of 
stock ;    amongst  how  many   persons 
they  may  be  distributed,  not  even  a 
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conjecture  could  be  formed:  they  may 
have  amounted  to  thousands.  Of  their 
respective  residences  there  is  equal,  if 
not  greater  uncertainty,  the  law  mak- 
ing no  provision  for  a  registry  thereof, 
which  it  certainly  ought  to  have  done, 
had  such  personal  notice  been  deemed 
necessary.  And  there  is  no  propor- 
tionate object  attained  for  the  great 
inconvenience,  labor,  and  expense  inci- 
dent to  such  a  notification,  conceding 
it  to  be  practicable.  Persons  who  are 
stockholders  in  such  a  corporation  are 
not  inattentive  to  the  concerns  thereof, 
and  obtain  information  in  relation  to 
its  proceedings  either  through  their 
own  inquiries  or  the  communications 
of  friends  resident  at  or  near  its  office 
o'f  business,  or  from  publications  in 
newspapers  edited  in  its  vicinity.  The 
substitution  of  such  newspaper  publi- 
cations in  lieu  of  personal  notice  has 
so  long  been  a  universal  usage,  and 
of  notoriety  equal  to  that  of  the  publi- 
cation of  newspapers  themselves,  that 
the  custom  of  doing  so  has  become  a 
part  of  the  law  of  the  land."  Louis- 
ville, &c.  Turnpike  Co.  v.  Merriweather, 
5  B.  Monr.  13 ;  contra,  Lake  Ontario, 
&c.  Co.  v.  Mason,  16  N.  Y.  463; 
Alabama,  &c.  R.  R.  Co.  v.  Rowley,  9 
Fla.  508. 


CHAP.  IV.]        THE   CONTRACT   OF  MEMBERSHIP.  §  283 

in  the  charter  of  a  corporation  requiring  notice  to  be  given  to 
the  shareholders  after  a  call  has  been  voted,  no  notice  is  required 
to  be  given  in  order  to  hold  the  shareholders  liable  to  pay  the 
amount  assessed.1  A  certificate  of  shares  is  not  necessary  in 
order  to  constitute  a  subscriber  upon  the  stock-books  a  share- 
holder and  member  of  the  corporation ; 2  nor  is  the  tender  of  a 
certificate  necessary  in  order  to  enable  a  company  to  recover 
from  its  stockholders  the  amount  of  their  subscriptions.3 

§  283.  Liability  of  the  Stockholders  after  Abandonment  of 
the  Company's  Enterprise. — If  the  stockholders  of  a  corporation 
have  voluntarily  abandoned  the  enterprise  for  the  prosecution 
of  which  they  agreed  to  unite,  or  if  the  further  prosecution 
of  the  enterprise  in  the  manner  originally  agreed  upon  has  be- 
come impossible,  it  is  the  duty  of  the  company  to  its  creditors 
to  call  in  whatever  capital  may  be  required  to  settle  up  its 
affairs.  And  in  such  case  every  stockholder  of  the  company, 
when  called  upon  by  the  corporate  agents,  will  be  liable  to  con- 
tribute his  proportion  of  the  unpaid  capital.4 

But,  after  the  enterprise  of  a  corporation  has  been  wholly 
abandoned,  there  can  be  no  further  use  for  its  capital,  except  for 
the  purpose  of  winding  up  the  company's  business.  And  if  there 
are  no  unpaid  creditors,  the  liability  of  a  member  of  the  com- 
pany to  contribute  his  share  of  the  capital  would,  by  the  implied 
terms  of  his  contract,  have  ceased.  A  stockholder  impliedly 
agrees  to  contribute  the  amount  of  his  shares  for  no  other  pur- 
pose than  to  carry  on  the  business  for  which  the  company  was 

1  Lake  Ontario,  &c.  Co.  v.  Mason,          2  Supra,  §  258. 
16  N.  Y.  451 ;  Wilson  v.  Wills  Valley,         8  Fulgam  v.  Macon,  &c.  R.  R.  Co., 

&c.  R.  R.  Co.,  33  Ga.  466 ;  Eppes  v.  44  Ga.  597 ;  South  Georgia,  &c.  R.  R. 

Mississippi,  &c.  R.  R.  Co.,  35   Ala.  Co.  v.  Ayres,  56  Ga.  234;  New  Al- 

N.  s.  30 ;    Grubb  v.  Mahoning  Nav.  bany,  &c.  R.  R.  Co.  v.  McCormick,  10 

Co.,  14  Pa.  St.  302 ;  Smith  v.  Indiana,  Ind.  499  ;  Vawter  v.  Ohio,  &c.  R.  R. 

&c.  Ry.  Co.,  12  Ind.  61;  Eakright  ».  Co.,  14  Ind.  174;  Heaston  v.  Cincin- 

Logansport,  &c.  Ry.  Co.,  13  Ind.  404;  nati,    &c.    R.   R.  Co.,  16   Ind.  275; 

Fisher  v.  Evansville,  &c.  R.  R.  Co.,  7  Smith  v.  Gower,  id.  275. 
Ind.  407 ;  Ross  v.  Lafayette,  &c.  R.  R.          4  Phoenix     Warehousing     Co.    v. 

Co.,  6  Ind.   297 ;  Peake  v.  Wabash,  Badger,  67  N.  Y.  294,  6  Hun,  293 ; 

R.  R.  Co.,  18  111.  88.     See  Breedlove  Smith  v.  Gower,  2  Duv.  17;  Hardy  v. 

v.  Martinsville,  &c.  R.  R.  Co.,  12  Ind.  Merriweather,  14  Ind.  203  ;  McMillan 

114;  Harlem  Canal  Co.  v.  Seixas,  2  v.  Maysville,  &c.  R.  R.  Co.,  15  B, 

Hall,  504,  510.  Monr/218;  infra,  §  576. 
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originally  formed ;  and  after  that  has  been  abandoned,  no  further 
payments  can  be  demanded. 

It  was  accordingly  held  by  the  Supreme  Court  of  Pennsyl- 
vania, that  where  a  railroad  company  had  wholly  abandoned  the 
construction  of  its  road,  and  had  released  some  of  its  members 
and  refunded  the  money  they  had  paid,  every  member  was 
thereby  discharged  from  liability  to  pay  further  calls.  Wood- 
ward, J.,  said :  "Not  to  say  that  the  charter  was  forfeited  by  such 
inaction,  it  is  very  clear  that  subscribers  were  released.  Mc- 
Cully's  undertaking  was  not  only  to  the  company,  but  with  the 
other  subscribers.  His  subscription  and  theirs  were  mutual 
considerations  for  each  other,  and  to  let  them  off  and  hold  him 
is  to  enforce  a  contract  he  never  made.  He  has  a  right  to  insist 
that  the  company  shall  perform  its  charter  duties  in  the  time 
and  manner  prescribed,  and  that  other  subscriptions  shall  be 
enforced  in  the  same  manner  as  his  own.  And  when  the  com- 
pany let  off  part  of  its  subscribers  and  returned  them  their 
money,  without  the  consent  of  the  defendant,  actual  or  implied, 
they  discharged  him  from  all  liability  growing  out  of  his  original 
subscription.  It  was  like  a  dissolution  of  a  partnership,  or  an 
alteration  in  the  fundamental  law  of  an  unincorporated  society, 
or  the  substitution  of  new  and  incongruous  objects  of  a  corpora- 
tion ;  in  all  of  which  cases  the  responsibilities  of  an  original 
partner  or  subscriber  cease." 1 

Upon  similar  grounds  it  was  held  by  the  Supreme  Court  ot 
New  York,  that  after  a  railroad  company  had  increased  its 
capital  far  beyond  the  amount  authorized  by  its  charter,  and  had 
materially  changed  the  line  of  its  road,  a  dissenting  stockholder 
might  consider  his  connection  with  the  company  dissolved.2 

1  McCully  v.  Pittsburgh,  &c.  R.  R.  membership  and  withdraw  from  the 

Co.,  32  Pa.  St.  32.     See  also  South  company;  nor  are  they  a  ground  for 

Georgia,  &c.  R.  R.  Co.  v.  Ayres,  56  withholding  the  payment  of  the  com- 

Ga.  230 ;  Tuttle  v.  Michigan  Air  Line  pany's   capital.      See   infra,  §§    312, 

R.  R.  Co.,  35  Mich.  247.     Compare  313.     Concerning  a  rescission  of  the 

supra,  §  276,  and  infra,  §  407.  contract  of  membership,  see  §  311  et 

But  a  mere  violation  of  the  charter  seq. 

of  a  corporation  by  a  portion  of  its         2  Macedon,  &c.  Plank  Road  Co.  ». 

members,  and  unauthorized  acts  of  the  Lapham,  18  Barb.  315. 
corporate   agents,   do    not    enable    a         Where  a  person    had    given    his 

stockholder  to  rescind  his  contract  of  promissory  note  to  a  corporation  in 
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§  284.  The  Liability  of  the  Stockholders  upon  Unauthorized 
Calls.  —  The  agents  of  a  corporation  who  are  invested  with  au- 
thority to  make  calls  and  compel  the  stockholders  to  contribute 
the  required  amount  of  capital  have  a  discretionary  power  with 
regard  to  the  time  and  manner  of  making  calls  for  the  unpaid 
capital ;  and  it  is  clear  that  the  individual  stockholders,  when 
sued  for  their  proportion,  cannot  question  the  advisability  of 
requiring  the  capital  of  the  company  to  be  called  in  at  that 
particular  time.  Opinions  have  been  intimated  that  even  where 
the  making  of  a  call  is  clearly  unauthorized,  and  where  the 
stockholders,  by  the  implied  terms  of  their  agreement,  are  not 
liable  to  contribute  the  amount  of  their  shares,  —  as,  for  example, 
where  the  prosecution  of  the  enterprise  in  the  manner  agreed  upon 
has  become  wholly  impossible, —  a  stockholder  cannot  defend 
upon  this  ground  in  an  action  at  law,  but  must  seek  relief  in  a 
court  of  chancery  by  injunction.1  And  it  has  been  held  by  the 
Supreme  Court  of  Indiana  that,  in  an  action  brought  in  the  name 
of  a  corporation  against  its  shareholders  for  payment  of  the 
amount  of  their  shares,  any  irregularity  or  illegality  in  the 
election  of  the  directors  by  whom  calls  were  made  is  no  ground 
on  which  the  payment  of  the  subscription  for  stock  can  be 
resisted,  though  it  might  be  a  ground  for  a  quo  warranto  to 
oust  the  directors.2 

§  285.  Waiver  of  Conditions  Precedent.  —  A  stockholder  may 
waive  the  performance  of  a  condition  precedent  to  his  liabil- 

consideration  of  an  agreement  on  the  conditions  set  forth  in  its  charter,  and 

part  of  the  company  to  issue  to  him  a  hence  the  consideration  upon  which 

certain  number  of  shares,  and  there-  the  note  had  been  given  had  wholly 

upon  the  company  had  issued  a  large  failed.     Merrill  v.  Gamble,  46  Iowa, 

number  of  shares    in  excess   of  the  615 ;  Merrill  v.  Beaver,  46  Iowa,  646. 

amount  which  it  was  authorized  by  its  Compare  Merrill  v.  Reaver,  50  Iowa, 

charter  to  issue,  and  the  unauthorized  404. 

shares  could  not  be  distinguished  from         *  Mill  Dam  Co.  v.  Ropes,  9  Pick, 

the  legal  ones,  it  was  held  that  the  196 ;  Illinois  Grand  Trunk  R.  R.  Co., 

maker  of  the  note  could  not  be  com-  29  111.  237. 

pelled  to  pay  it.  By  reason  of  the  2  Steinmetz  v.  Versailles,  &c.  Turn- 
increase  of  the  number  of  shares,  it  pike  Co.,  57  Ind.  457;  Johnson  v. 
had  become  impossible  for  the  corpo-  Crawfordsville,  &c.  R.  R.  Co.,  11  Ind. 
ration  to  perform  its  part  of  the  con-  280 ;  Earkright  v.  Logausport,  &c. 
tract,  namely,  to  receive  the  maker  of  R.  R.  Co.,  13  Ind.  404;  Covington,  &c. 
the  note  as  a'  shareholder  under  the  Plank  Road  Co.  v.  Moore,  3  lud.  510. 
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ity  to  contribute  his  proportionate  share  of  the  capital  of  the 
company ;  and  after  such  waiver  he  will  be  liable  as  if  the  con- 
dition had  been  performed.  Thus,  we  have  seen  that  it  is  an  im- 
plied provision  in  the  undertaking  of  a  shareholder  to  contribute 
the  amount  of  his  shares,  that  the  corporation  shall  have  obtained 
the  requisite  amount  of  subscriptions,  and  shall  have  done  all 
things  required  by  law  to  authorize  it  to  begin  to  carry  on  busi- 
ness.1 Yet  if  a  subscriber,  knowing  that  the  requisite  sub- 
scriptions had  not  been  obtained,  should  attend  meetings  of  the 
corporation  and  co-operate  in  votes  for  expending  money  and  for 
making  contracts,  or  take  part  in  any  other  acts  which  could  be 
properly  done  only  upon  the  assumption  that  the  capital  of  the 
company  had  been  fully  subscribed,  he  would  not  be  permitted 
to  refuse  to  contribute -his  proportion  of  capital,  upon  the  ground 
that  the  amount  required  by  the  charter  had  not  been  sub- 
scribed.2 Hence,  also,  if  a  stockholder  should  concur  in  the 
making  of  a  call,  he  would  not  be  allowed  afterwards  to  object 
that  the  call  was  made  in  a  manner  or  at  a  time  not  authorized 
by  the  charter  of  the  association.3 


PART    III. 

CONDITIONAL  SUBSCRIPTIONS. 

§  286.  Subscriptions  upon  Conditions  Precedent.  —  A  Sub- 
scription for  shares  in  a  corporation  may  be  made  to  depend 
upon  conditions  expressed  in  the  subscription  paper  itself.  In 

1  Supra,  \  276.  Muscogee  R.  R.  Co.,  11   Ga.  438 ; 

2  Cabot,  &c.  Bridge  Co.  v.  Chapin,  Danbury,  &c.  R.  R.  Co.  v.  Wilson,  22 
6  Cush.  53 ;  Hagar  v.  Cleveland,  36  Conn.  436 ;  Macon,  &c.  R.  R.  Co.  v. 
Md.  476 ;  Bucksport,  &c.  R.  R.  Co.  v.  Vason,  57  Ga.  314;  Kansas  City  Hotel 
Buck,  68  Me.  81 ;  Central  R.  R.  Co.  v.  Harris,  51  Mo.  464 ;   Willamette 
v.  Johnson,  30  N.  H.  407.     Compare  Freighting   Co.  v.  Stannus,  4  Oreg. 
Oldtown  R.  R.  Co.  v.  Veazie,  39  Me.  261.     Compare  Rutland,  &c.  R.  R. 
571;  supra,  §  134;  infra,  §  291.  Co.  v.  Thrall,  35  Vt.  548;  Ossippee 

8  Hays  v.  Pittsburgh,  &c.  R.  R.    Mfg.  Co.  v.  Canney,  54  N.  H.  295. 
Co.,  38  Pa.  St.  90,  91;   Winter  v. 
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this  case  the  subscriber  does  not  become  a  stockholder  in  the 
corporation,  together  with  those  who  subscribed  uncondition- 
ally ;  but  his  subscription  is  merely  an  offer  to  become  a  stock- 
holder after  the  prescribed  conditions  have  been  performed.  The 
performance  of  the  stipulated  conditions  is  necessary  to  an 
acceptance  of  the  offer  to  become  a  stockholder;  and  before 
performance  the  subscriber  does  not,  by  virtue  of  his  subscrip- 
tion, become  a  member  of  the  company  at  all.  It  follows  that 
he  does  not,  until  then,  become  entitled  to  the  privileges  nor 
subject  to  any  of  the  liabilities  attaching  to  the  status  of  a 
stockholder. 

Thus,  in  Ticonic  "Water  Power  Co.  v.  Lang,1  it  appeared  that 
the  defendant  had  subscribed  for  shares,  upon  condition  "  that 
$75,000  be  subscribed  for  before  June.  14,  1867."  The  full 
amount  was  subscribed  within  the  time  stipulated,  but  a  consid- 
erable portion  of  the  subscriptions  were  made  upon  condition 
that  the  balance  of  the  shares  should  be  taken  "  by  citizens  of 
Waterville  and  Winslow."  This  latter  condition  was  not  ful- 
filled. The  Supreme  Court  of  Maine  held  that  the  defendant 
was  not  liable  because  there  was  not,  on  June  14,  1867,  a  bind- 
ing subscription  of  $75,000,  as  required  by  the  terms  of  his 
subscription.  Danforth,  J.,  said  :  "  Whatever  might  be  the  con- 
dition of  the  stock-book  subsequent  to  June  14,  1867,  at  that 
time  the  conditions  upon  which  the  defendants  subscribed  had 
not  been  fulfilled,  their  proposition  to  take  stock  had  not  been 
accepted,  and  they  were  released  from  any  obligation  which 
before  that  might  have  rested  upon  them.  After  such  release 
their  obligation  could  not  be  restored  by  any  act  of  the  other 
parties  to  the  contract,  without  their  consent."  2 

In  Chase  v.  Sycamore,  &c.  E.  E.  Co.,3  it  was  held  that  a  sub- 
scription to  stock,  made  upon  condition  that  no  part  of  the 

1  63  Me.  480.  Pitchford  v.  Davis,  5   M.  &  W.  2; 

2  See  also  Troy,  &c.  R.  R.  Co.  v.  Santa  Cruz,  &c.  R.  R.  Co.  ».  Schwartz, 
Newton,  8  Gray,  596 ;  Cabot,  &c.  Bridge  53  Cal.  106 ;  Monadnock  R.  R.  Co.  v. . 
Co.  v.  Chapin,  6  Gush.  53 ;  People's  Felt,  52  N.  H.  379.     Compare  Ridge- 
Ferry   Co.   v.   Balch,   8   Gray,   312 ;  field,  &c.  R.  R.  Co.  v.  Brush,  43  Conn. 
Philadelphia,  &c.  R.  R.  Co.  v.  Hick-  86,  95. 

man,  28  Pa.  St.  318  ;  Cass  v.  Pitts-         8  38  111.  218. 
burgh,  &c.  Ry.  Co.,  80  Pa.  St.  31; 
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amount  subscribed  should  become  payable  at  any  time  unless 
the  sum  of  $5,000  should  be  otherwise  raised  for  the  same  pur- 
pose, did  not  constitute  the  defendant  a  stockholder  until  the 
required  sum  of  $5,000  had  been  raised ;  and  that  the  books  of 
the  company  could  not  be  used  as  evidence  against  the  defend- 
ant to  prove  that  $5,000  had  in  fact  been  obtained,  because  it 
was  necessary  to  show  first  that  he  was  a  member  of  the  com- 
pany. 

§  287.  Upon  the  same  principle  it  has  been  decided  that  if 
a  subscription  for  shares  in  a  railroad  company  is  made  upon 
the  condition  that  the  road  shall  be  located  upon  a  certain  route, 
the  subscriber  does  not  become  a  shareholder,  or  incur  any  lia- 
bility upon  his  subscription,  until  the  road  has  been  located  in 
accordance  with  the  terms  of  his  offer ;  but  if  the  road  is  located 
by  the  corporation  in  the  manner  required,  before  the  offer  is 
withdrawn,  the  subscriber  will  become  bound  as  a  member  of 
the  company,  and  invested  with  all  the  rights  and  obligations 
attaching  to  that  position.1 


1  Evansville,  &c.  R.  R.  Co.  v. 
Shearer,  10  Ind.  246;  Jewett  v. 
Lawrenceburgh,  &c.  R.  R.  Co.,  10  Ind. 
539 ;  Taggart  v.  Western  Md.  R.  R. 
Co.,  24  Md.  563 ;  Fort  Edwards,  &c. 
Plank  Road  Co.  v.  Payne,  17  Barb. 
567 ;  McMillan  v.  Maysville,  &c. 
R.  R.  Co.,  15  B.  Monr.  218,  235. 
See  also  Racine  County  Bank  v. 
Ay  res,  12  Wis.  512 ;  Martin  ».  Pen- 
sacola,  &c.  R.  R.  Co.,  8  Fla.  370; 
O'Neal  v.  King,  3  Jones,  Law,  517 ; 
Wear  v.  Jacksonville,  &c.  R.  R.  Co., 
24  111.  595  ;  Swartout  v.  Michigan  Air 
Line,  24  Mich.  405 ;  Mansfield,  &c. 
R.  R,  Co.  v.  Brown,  26  Ohio  St.  224 ; 
Mansfield,  &c.  R.  R.  Co.  v.  Stout,  id. 
241 ;  Chamberlain  ».  Painesville,  &c. 
R.  R.  Co.,  15  Ohio  St.  225  ;  Lowe  ». 
Railroad  Co.,  1  Head,  659;  North 
Missouri  R,  R.  Co.  v.  Winkler,  29 
Mo.  318 ;  Connecticut,  &c.  R.  R.  Co. 
v.  Baxter,  32  Vt.  805  ;  Spartansburgh, 
&c.  R.  R.  Co.  v.  De  Graffenried,  12 
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Rich.  L.  675  ;  Freeman  v.  Matlock,  67 
Ind.  99 ;  Des  Moines  Valley  R.  R,  Co. 
v.  Graff,  27  Iowa,  99.  See  infra,  \  295. 
It  has  been  held  in  New  York 
that  it  is  contrary  to  public  policy  to 
allow  subscriptions  to  a  plank-road  or 
turnpike  company  to  be  made  upon 
condition  that  the  road  be  located  in 
a  certain  line;  and  that  such  sub- 
scriptions do  not  constitute  the  sub- 
scribers members  of  the  corporation, 
although  the  latter  may  have  performed 
the  condition.  "  If  the  general  sub- 
scription should  contain  a  condition  of 
this  kind,  there  would  be  no  stock- 
holders till  the  road  should  be  laid  out 
accordingly ;  and  separate  subscrip- 
tions containing  various  conditions 
might  work  a  fraud  upon  those  who 
subscribe  absolutely."  Butternuts, 
&c.  Turnpike  Co.  v.  North,  1  Hill,  518, 
per  Cowen,  J. ;  Fort  Edward,  &c. 
Plank  Road  Co.  v.  North,  15  N.  Y. 
583.  See  also  Holladay  v.  Patterson, 


CHAP.  IV.]        THE  CONTRACT   OP  MEMBERSHIP.  §  289 

§  288.  A  subscription  for  shares  in  a  corporation,  made  upon 
condition  precedent,  is  not  binding  upon  the  subscriber  as  a 
statutory  subscription,  but  is  merely  an  offer  to  take  shares  after 
the  condition  has  been  performed.1  Hence  it  is  clear  that  sub- 
scriptions of  this  nature,  when  made  before  the  incorporation  of 
a  company,  do  not  entitle  the  subscribers  to  enjoy  the  corporate 
franchises  offered  by  the  State ;  and  it  would  be  a  fraud  upon 
the  State  to  obtain  letters-patent  and  organize  as  a  corporation, 
by  representing  such  conditional  subscribers  to  be  members  of 
the  association  to  be  incorporated.2  It  follows,  upon  the  same 
principle,  that  subscriptions  for  shares,  made  upon  condition 
precedent,  cannot  be  counted,  in  determining  whether  the 
amount  of  capital  required  by  law  to  authorize  a  corporation  to 
begin  to  carry  on  business,  and  to  call  on  jts  members  for  the 
payment  of  their  shares  of  the  capital,  has  been  subscribed.3 
Nor  are  such  conditional  subscribers  liable  as  shareholders  to 
the  company  or  to  its  creditors,  until  the  conditions  upon  which 
they  have  agreed  to  become  shareholders  have  been  performed.4 

§  289.  Subscriptions  upon  Special  Terms.  —  There  is  an  im- 
portant distinction  between  an  agreement  to  become  a  stock- 
holder in  a  corporation  after  a  prescribed  condition  has  been 
performed,  and  an  agreement  to  become  a  stockholder  upon 
special  terms.  In  the  former  case  the  subscriber  does  not 
become  a  stockholder  until  after  the  condition  has  been  per- 
formed, but  after  performance  of  the  condition  he  becomes  a 
stockholder  upon  the  same  terms  as  the  other  members ;  in  the 
latter  case  the  subscriber's  contract  of  membership  is  varied 
from  the  usual  contract  by  the  special  terms  of  his  subscription. 
Thus,  where  a  subscription  for  shares  in  a  railroad  company  was 
made  upon  condition  that  the  road  should  be  located  and  con- 
structed to  a  certain  point,  otherwise  the  subscription  be  null 

5  Oreg.  177.     But  see  contra,  Cum-         8  Supra,  §  279. 

bsrland  Valley  Co.  v.  Baab,  9  Watts,          4  Pitchford  v.  Davis,  5  M.  &  W. 

458,  and  cases  supra.  2  ;   Robert's   Case,    3   De   G.    &   S. 

1  Compare  supra,  §  286.  205  ;  Wood's  Case,  3  De  G.  &  J.  85  ; 

2  Bavington    v.    Pittsburgh,     &c.  and  cases  cited  in  the  preceding  sec- 
R.   R.   Co.,   34  Pa.  St.  358  ;  Pitts-  tions. 

burgh,  &c.  R.  R.  Co.  v.  Biggar,  id. 
455  ;  infra,  §  297. 
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and  void,  it  was  held  that  the  subscriber  did  not  become  a 
stockholder  until  the  road  had  been  located  accordingly.1 

But  a  subscription  providing  that  the  amount  of  the  shares 
shall  be  payable  in  certain  instalments  or  in  a  certain  manner 
may  constitute  the  subscriber  a  shareholder  immediately,  though 
his  liability  to  contribute  his  proportion  of  the  capital  of  the 
company  may  be  varied  from  that  of  the  other  subscribers,  by 
reason  of  the  terms  of  his  special  agreement.2 

§  290.  Agents  to  receive  Subscriptions  before  Organization 
cannot  make  Special  Agreements.  —  The  agents  appointed  under 
a  charter  or  general  law,  to  receive  subscriptions  to  the  stock  of 
a  corporation  about  to  be  formed,  have  no  authority  to  make 
special  contracts  on  behalf  of  the  company,  with  regard  to  the 
liability  of  its  members.  They  are  not  agents  selected  by  the 
shareholders  themselves,  and  for  the  most  obvious  reasons  their 
powers  should  not  be  extended  beyond  those  expressly  con- 
ferred. They  are  authorized  to  receive  subscriptions  upon  the 
terms  expressly  or  impliedly  set  forth  in  the  charter  or  the 
articles  of  association  and  general  laws,  and  their  authority  ex- 
tends no  further.3 

It  follows,  therefore,  that  every  subscription  for  shares  in  a  cor- 
poration, if  made  upon  special  terms  prior  to  the  organization 
of  the  company,  does  not  constitute  a  binding  contract ;  it  is 

1  McMillan  v.  Maysville,  &c.  R.  R.  The  subscribers  were  not  stockholders 
Co.,  15  B.  Monr.  218,  235.  Judge  until  the  company  had  performed  the 
Simpson,  delivering  the  opinion  of  condition  upon  which  their  undertaking 
the  court,  said :  "  The  substance  of  depended ;  and  when  that  was  done, 
the  agreement  of  the  company,  and  the  they  became  stockholders  by  force  of 
signers  of  the  instrument  of  writing  the  agreement  of  the  parties."  Hen- 
sued  upon,  was,  that  if  the  former  derson,  &c.  R.  R.  Co.  v.  Leavell,  16 
would  locate  the  road  so  as  to  make  B.  Monr.  358,  364. 
the  town  of  Carlisle  a  point,  the  latter  2  Infra,  \  291. 
would  take  the  amount  of  stock  sub-  8  Pittsburgh,  &c.  R.  R.  Co.  v. 
scribed  by  them.  When  the  road  was  Stewart,  41  Pa.  St.  54,  58.  See 
'thus  located,  the  signers  became  un-  Caley  v.  Philadelphia,  &c.  R.  R.  Co., 
conditional  stockholders,  and  as  such  80  Pa.  St.  363 ;  Bavington  v.  Pitts- 
were  entitled  to  all  the  corporate  burgh,  &c.  R.  R.  Co.,  34  Pa.  St.  358; 
rights  and  privileges  of  members  of  Pittsburgh,  &c.  R.  R.  Co.  v.  Biggar, 
the  company.  The  stock  itself  was  id.  455  ;  Syracuse,  &c.  R.  R.  Co.  v. 
not  conditional ;  it  was  only  the  agree-  Gere,  4  Hun,  392  ;  Burrows  v.  Smith, 
meiit  to  take  it  that  was  conditional.  10  N.  Y.  550,  566. 
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merely  an  offer  to  become  a  shareholder  upon  the  terms  indi- 
cated, which  may,  in  certain  cases,  be  accepted  by  the  company 
through  an  authorized  agent,  after  organization.1 

§  291.  Agents  appointed  after  Organization  may  receive  Share- 
holders upon  Special  Terms  when  favorable  to  the  Corporation. 
—  The  directors  or  managing  agents  of  a  corporation  are  fre- 
quently intrusted  by  the  shareholders  with  power  to  enlarge 
their  association  by  issuing  new  shares.  In  such  case  they 
have  also  a  limited  power  to  vary  the  usual  contract  of  member- 
ship by  issuing  the  new  shares  upon  special  terms.  Where  the 
special  agreement  is  favorable  to  the  company  as  a  body,  it  is 
clear  that  there  can  be  no  objection  to  its  validity.  Thus,  where 
the  contract  of  membership  does  not  imply  a  personal  obliga- 
tion to  pay  assessments,  a  subscription  containing  a  promise  to 
pay  will  make  the  subscriber  liable.2 

If  a  subscription  contains  a  promise  to  pay  the  amount  of  the 
shares  upon  a  certain  day,  no  call  for  payment  will  be  required ; 
but  the  subscriber  is  bound  to  pay  his  share  of  the  capital,  at  all 
events,  upon  the  day  named.3  And  upon  the  same  principle  it 
has  been  held  that  if  a  subscription  for  shares  in  a  corporation 
was  by  its  terms  made  payable  upon  the  happening  of  a  certain 
event,  the  corporation  may  recover  the  amount  of  the  subscription, 
although  the  capital  of  the  company  may  not  have  been  definitely 
fixed ; 4  and  where  a  subscriber  had  promised  to  pay  for  his  shares 
"  at  suck  times,  to  such  persons,  and  in  such  instalments  as  shall 
hereafter  be  required  by  a  vote  of  said  company,"  it  was  considered 

1  Infra,  §§  293,  295.  the  subscription  should  be  binding  as 

2  Supra,  §§  272,  273,  notes.  soon  as  that  amount  should  be  ob- 
8  Estell  v.  Knightstown,  &c.  Turn-    tained ;  and  that,  if  the  subscription 

pike  Co.,  41  Ind.  174 ;  New  Albany,  was   "  binding,"    its   payment    could 

&c.  R.  R.  Co.  v.  Pickens,  5  Ind.  247.  from  that    time   be    enforced.      But 

Compare  supra,  §  281.  quare.     See  supra,  §§  133,  275-283. 

4  Bucksport,    &c.    R.  R.    Co.    v.  See,    however,    to    same    effect,    St. 

Buck,  65   Me.   536,  539.     The  sub-  Charles  Mfg.  Co.  v.  Britton,  2  Mo. 

scription  in  this  case  was  by  its  terms  App.  290 ;  Penobscot,  &c.  R.  R.  Co. 

not  to  be  binding  "  until  the  sum  of  one  v.  Dunn,  39  Me.  587 ;  Penobscot,  &c. 

hundred  thousand  dollars  shall  have  R.  R.  Co.  v.  Bartlett,  12  Gray,  244 ; 

been  subscribed  by  good  and  responsi-  Emmitt  v.  Springfield,  &c.  R.  R.  Co., 

ble  parties."   The  court  held  that  this,  31  Ohio  St.  23  ;  Lail  v.  Mt.  Sterling 

by  necessary  implication,  meant  that  Coal  Co.,  13  Bush,  32. 
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that  he  was  liable  to  pay  an  assessment  made  before  the  whole 
capital  of  the  company  had  been  subscribed.1 

§  292.  Agreements  with  Regard  to  the  Contribution  of  Capital. 
—  Special  agreements  made  by  the  managing  agents  of  a  corpo- 
ration with  persons  becoming  members  of  the  company,  by  which 
the  right  of  the  company  to  require  the  new  members  to  con- 
tribute their  shares  of  the  capital  is  limited  with  regard  to  the  time, 
manner,  or  place  of  making  the  payments,  have  in  some  cases 
been  sustained.  Thus,  where  a  subscription  was  by  its  terms 
made  payable  in  instalments  after  notice  of  the  calls  had  been 
given,  it  was  held  that  the  giving  of  the  notice  as  stipulated  was 
a  condition  precedent  to  liability  on  the  part  of  the  subscriber.2 

In  Pittsburgh,  &c.  E.  R  Co.  v.  Stewart,3  the  Supreme  Court  of 
Pennsylvania  held  that  a  special  contract  making  a  subscription 
to  the  stock  of  a  railroad  company,  payable  in  cross-ties,  was 
valid.  Strong,  J.,  said  :  "  It  is  no  longer  to  be  doubted  that  an 
incorporated  company,  after  it  has  obtained  its  letters-patent  and 
effected  its  organization,  may  receive  conditional  subscriptions  to 
its  stock.  It  may  stipulate  with  subscribers  that  they  may  pay 
in  any  manner  mutually  agreed  on,  and  it  can  enforce  a  sub- 
scription only  according  to  its  conditions.  Not  so  with  sub- 
scriptions made  before  a  company  is  organized.  They  must  be 
unconditional.  There  is  no  authority  existing  anywhere  to  receive 
them  upon  terms,  or  to  vary  the  mode  of  payment.  This  differ- 
ence is  a  well-recognized  one  in  our  law  as  well  as  in  the  law  of 
other  States.  Clearly,  then,  the  plaintiffs,  who  were  an  organized 
company  in  November,  1847,  with  letters-patent  already  ob- 
tained, could  engage  with  the  defendant,  that  if  he  would  hold  on 
to  his  subscription,  or  renew  it  (it  having  ceased  to  be  binding), 
he  might  pay  it  by  furnishing  materials  for  their  road,  and  pay 
it  when  the  road  should  be  extended  to  his  land.  And  if  the 
plaintiffs  did  thus  engage,  they  cannot  enforce  payment  in  cash 
nor  payment  before  the  time  appointed."  4 

1  Kennebec,  &c.  R.  R.  Co.  v.  Jarvis,  2  Cole  ».  Joliet  Opera  House  Co., 

34  Me.  360.  It  may  be  doubted  whether  79  III.  96. 

the  contracts  of  subscription  were  prop-  8  41  Pa.  St.  54,  58. 

erly  construed  in  this  case  and  in  the  4  See  also  Roberts  v.  Mobile,  &c. 

cases  cited  in  the  preceding  note.  R.   R.  Co.,  32  Miss.   373  ;  Junction 
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§  293.  Subscriptions  upon  Special  Terms  before  Organization 
may  be  accepted  after  Organization.  —  A  subscription  for  shares 
made  upon  special  terms,  prior  to  the  organization  of  a  corpora- 
tion, will  be  treated  as  a  continuing  offer  to  become  a  share- 
holder'upon  the  terms  indicated;  and  such  offer  maybe  accepted 
by  the  agents  of  the  corporation  appointed  after  its  organization, 
if  not  previously  withdrawn,  provided  always  that  the  terms  of 
the  subscription  be  of  such  a  nature  that  the  agents  of  the  com- 
pany have  authority  to  accede  to  them.1 

§  294.  Special  Terms  which  cannot  be  accepted.  —  The  agents 
of  a  corporation  have  only  a  very  limited  authority  to  make 
special  agreements  varying  the  rights  and  duties  of  the  several 
members  of  a  corporation,  unless  authorized  by  the  express  terms 
of  its  charter.  It  is  important  in  this  connection  to  bear  in 
mind  the  relationship  between  the  members  of  a  company.  The 
subscribers  for  shares  have  agreed  to  associate  themselves  for  the 
purposes  and  upon  the  terms  expressed  in  their  charter  or  arti- 
cles of  association.  Every  associate  obtains  an  equal  right,  in 
proportion  to  the  number  of  shares  held  by  him,  in  the  man- 
agement of  the  company  and  in  the  distribution  of  its  profits ; 
and  it  is  clearly  contemplated  by  the  subscribers  that  the  bur- 
dens shall  be  distributed  equally  also.  An  agreement  giving  one 
subscriber  greater  privileges,  or  making  his  obligations  lighter 
than  those  of  the  other  subscribers,  would  be  unfair  to  those 
members  who  had  subscribed  upon  less  favorable  terms.  Hence 
it  is  very  difficult  to  imply  any  authority  in  the  agents  of  a 
company  to  vary  the  ordinary  contract  of  membership  in  any 
substantial  particular,  by  assenting  to  a  subscription  upon  special 
terms.  An  agreement  giving  a  person  all  the  rights  of  a  share- 
holder, without  requiring  him  to  contribute  a  proportionate 
amount  of  capital,  would  clearly  be  unauthorized.  Such  an 

R.   R.  Co.  v.  Reeve,  15   Ind.   236 ;  to   become   binding.      See    Trott    v. 

Hanover  Junction,  &c.  R.  R.  Co.  v.  Sarchett,  10  Ohio  St.  241. 

Bair,  82  Pa.  St.  36.  l  Junction  R.  R.  Co.  ».  Reeve,  15 

Subscriptions  upon   special  terms  Ind.  236 ;  Nichols  v.  Burlington,  &c. 

must  be  accepted  by  the  corporation  R.  R.  Co.,  4  Green  (Iowa),  42.     See 

through  its  managing  agents  in  order  Cass  v.  Pittsburgh,  &c.  Ry.  Co.,  80 

Pa.  St.  31. 
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agreement  would  be  a  fraud  upon  the  creditors  of  the  company 
as  well  as  upon  the  other  shareholders.1 

In  Burke  v.  Smith,2  Mr.  Justice  Strong  said :  "  If  the  subscrip- 
tions to  the  stock  can  be  clogged  with  such  conditions  as  to  render 
it  impossible  to  collect  the  fund  which  the  State  required*  to  be 
provided  before  it  would  assent  to  the  grant  of  corporate  powers,  a 
charter  might  be  obtained  without  any  available  capital.  Condi- 
tions attached  to  subscriptions  which,  if  valid,  lessen  the  capi- 
tal of  the  company,  thus  depriving  the  State  of  the  security 
it  exacted  that  the  railroad  would  be  built,  and  diminishing  the 
means  intended  for  the  protection  of  creditors,  are  therefore  a 
fraud  upon  the  grantor  of  the  franchise  and  upon  those  who  may 
become  creditors  of  the  corporation.  They  are  also  a  fraud  upon 
unconditional  stockholders  who  subscribed  to  the  stock  in  the 
faith  that  capital  sufficient  would  be  obtained  to  complete  the 
projected  work,  and  who  may  be  compelled  to  pay  their  sub- 
scriptions, though  the  enterprise  has  failed  and  their  whole 
investment  has  been  lost.  It  is  for  these  reasons  that  such 
conditions  are  denied  effect."  3 

§  295.  Construction  of  Subscriptions.  —  It  is  frequently  diffi- 
cult to  determine  whether  a  subscription  was  intended  as  an 
agreement  to  become  a  shareholder  after  a  condition  precedent 
has  been  performed,  or  an  agreement  to  become  a  shareholder 
upon  special  terms. 

If  it  appear  that  the  subscriber  intended  to  become  a  member 
of  the  corporation,  and  as  such  entitled  to  vote  at  meetings  and 
otherwise  enjoy  the  privileges  of  membership,  it  is  clear  that  the 
subscription  cannot  be  deemed  a  subscription  upon  condition 
precedent. 

If  the  liability  to  pay  the  amount  of  a  subscription  were 
treated  as  conditional  upon  the  happening  of  an  uncertain  event, 
we  have  seen  that  the  subscription  would  be  invalid  as  a  sub- 
scription upon  special  terms ;  for  if  it  were  given  effect  the 
subscriber  would  become  a  member  in  the  company  and  en- 

1  See  infra,  §  ZHetseq.,  and  §  599.    Co.  v.  Gere,  4  Hun,  392;  Upton  v. 

2  16  Wall.  390,  397.  Hansbrough,  3  Biss.  423. 
8  Infra,  §  297 ;  Syracuse,  &c.  R.  R. 
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titled  to  the  attending  privileges,  while  he  might  never  become 
liable  to  contribute  his  proportion  of  the  capital.  Hence,  sub- 
scriptions for  shares  in  a  railroad  company,  upon  condition  that 
the  road  be  located  in  a  certain  direction,  have  properly  been 
construed  as  subscriptions  upon  condition  precedent ; l  for  they 
would  be  wholly  nugatory  if  intended  to  constitute  the  sub- 
scriber a  member  of  the  company,  with  the  special  privilege  of 
not  contributing  to  the  capital  in  case  the  road  should  not  be 
located  in  the  direction  specified. 

The  intention  of  the  parties  is  the  controlling  question  in  con- 
struing a  subscription  for  shares,  or  any  other  contract.  Thus, 
in  Chamberlain  v.  Painesville,  &c.  R  E.  Co.,2  a  subscription  for 
shares  in  a  railroad  company  upon  condition  that  the  road 
should  be  permanently  located  on  a  certain  route,  and  that  a 
freight-house  and  depot  be  built  at  a  certain  place,  was  con- 
strued as  an  offer  on  the  part  of  the  subscriber  to  become  a 
shareholder,  if  the  company  would  permanently  locate  its  road 
in  the  manner  prescribed,  and  undertake  to  build  the  freight- 
house  and  depot  at  the  place  named.  And  it  was  held,  that  after 
the  corporation  had  accepted  this  offer,  by  locating  its  road  upon 
the  route  specified,  the  subscriber  became  a  member  of  the  com- 
pany, and,  as  such,  liable  to  contribute  his  proportion  of  the 
capital,  while  the  provision  with  regard  to  building  a  freight- 
house  and  depot  remained  as  a  valid  executory  contract  to  be 
performed  by  the  company.  The  court  considered  that  it  was 
clearly  not  the  intention  that  the  freight^house  and  depot  should 
be  built  before  the  road  itself ;  and  that  while  the  location  of 
the  road  was  a  matter  to  be  settled  at  the  outset,  and  upon  which 
the  intention  of  the  subscriber  to  become  a  stockholder  evidently 
depended,  yet  it  was  not  intended  that  the  road  should  be  built 
and  equipped,  as  well  as  located,  before  the  subscriber  became  a 
stockholder  and  liable  to  contribute  the  amount  of  his  shares. 
On  the  contrary,  the  main  object  of  the  subscription  was  to 
raise  the  capital  required  for  the  purpose  of  building  the  road 
and  its  equipments.3 

1  Supra,  §  287.  Co.  v.  Smith,  15  Ohio  St.  328 ;  Swar- 

2  15  Ohio  St.  225,  243.  tout  v.  Michigan  Air  Line  R.  R.  Co., 
8  See  also  Ashtabula,  &c.  R.  R.    24  Mich.  405;   Miller  v.  Pittsburgh, 
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§  296.  Where  all  Subscriptions  are  made  upon  the  Same 
Terms.  —  The  charter  of  a  railroad  company  provided  that  the 
corporation  might  be  organized,  and  proceed  to  construct  its 
road,  whenever  $200,000  had  been  subscribed,  and  that  the 
corporators  should  have  authority  to  open  books  and  receive 
stock  subscriptions  under  such  regulations  as  they  might  deem 
proper.  Subscription-books  were  opened,  and  the  subscriptions 
were  all  made  subject  to  the  terms  of  a  resolution,  that  no  as- 
sessment beyond  three  per  cent  should  be  laid  until  the  whole 
amount  estimated  to  be  necessary  to  complete  the  road,  to 
wit,  $535,000,  had  been  subscribed.  It  was  held  by  the  Su- 
preme Court  of  Connecticut  that  the  subscriptions  were  valid 
and  binding,  subject  to  the  terms  of  the  resolution.  Car- 
penter, J.,  said:  "The  resolution  adopted  by  the  corporators, 
although  it  imposed  a  condition  which  is  not  in  the  charter, 
nevertheless  is  not  repugnant  to  the  charter,  violates  none 
of  its  provisions,  and  does  not  in  any  sense  contravene  any 
principle  of  law  or  of  public  policy.  It  is  simply  a  declaration 


&c.  R.  R.  Co.,  40  Pa.  St.  237 ;  North 
Missouri  R.  R.  Co.  v.  Wiukler,  29 
Mo.  318 ;  McMillan  v.  Maysville,  &c. 
R.  R.  Co.,  15  B.  Monr.  218 ;  Wear 
v.  Jacksonville,  &c.  R.  R.  Co.,  24  111. 
595;  Pittsburgh,  &c.  R.  R.  Co.  v. 
Biggar,  34  Pa.  St.  459.  Compare, 
however,  Jewett  v.  Lawrenceburgh, 
&c.  R.  R.  Co.,  10  Ind.  539 ;  O'Neal 
v.  King,  3  Jones,  Law,  517 ;  Burling- 
ton, &c.  R.  R.  Co.  v.  Boestler,  15 
Iowa,  553;  Milwaukee,  &c.  R.  R. 
Co.  v.  Field,  12  Wis.  341 ;  Lane  v. 
Brainerd,  30  Conn.  578 ;  Shaffner  v. 
Jeffries,  18  Mo.  512;  Roberts  v. 
Mobile,  &c.  R.  R.  Co.,  32  Miss. 
373. 

It  has  been  held  in  Indiana  that 
where  a  subscription  for  shares  in  a 
railroad  company  is  made  upon  the 
express  condition  that  the  road  shall 
be  located  upon  a  certain  line,  the  lo- 
cation of  the  road  will  be  considered  a 
condition  precedent,  although  uncon- 
ditional promissory  notes  have  been 
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given  by  the  subscriber  in  payment  of 
his  shares ;  and  a  failure  to  locate  the 
road  accordingly  may  be  pleaded  in 
bar  of  a  suit  upon  the  notes.  Parker 
v.  Thomas,  19  Ind.  214;  Taylor  v. 
Fletcher,  15  Ind.  80. 

"Where  the  subscription  had  been 
paid  at  the  outset,  the  same  court  held 
that  the  amount  might  be,  recovered 
back.  Jewett  v.  Lawrenceburgh,  &c. 
R.  R.  Co.,  10  Ind.  539.  But  where 
promissory  notes  were  given  subse- 
quently to  the  time  of  a  conditional 
subscription,  and  in  payment  of  the 
amount  of  the  shares  subscribed,  it 
was  held  that  the  condition  of  the  sub- 
scription was  waived  thereby,  and  that 
the  subscriber  was  liable  upon  the 
notes.  O'Donald  v.  Evansville,  &c. 
R.  R.  Co.,  14  Ind.  259;  Evansville, 
&c.  R.  R.  Co.  v.  Dunn,  17  Ind.  603; 
Keller  v.  Johnson,  11  Ind.  307;  Parks 
r.  Evansville,  &c.  R.  R.  Co.,  23  Ind. 
567. 


CHAP.  IV.]        THE   CONTRACT  OF  MEMBERSHIP.  §  297 

in  the  contract  to  which  all  the  subscribers  are  parties,  and 
therefore  it  amounts  to  an  agreement  that  the  corporation  will 
not  avail  itself  of  the  privilege  of  commencing  the  construction 
of  the  road  until  all  the  necessary  funds  to  complete  it  are 
subscribed."  1 

It  is  apparent  that  this  construction  of  the  provision  in  the 
charter,  giving  the  corporators  authority  to  receive  the  subscrip- 
tions under  such  regulations  as  they  might  deem  proper,  was  not 
an  unfair  one.  Where  all  the  shares  in  a  corporation  are  sub- 
scribed subject  to  the  same  special  terms,  no  objection  to  the 
special  terms  can  be  raised  upon  the  ground  that  an  unjust  dis- 
crimination has  been  made  among  the  shareholders.  Nor  can 
creditors  complain  if  the  capital  of  a  corporation  is  made  pay- 
able only  upon  the  happening  of  an  uncertain  event,  because  a 
corporation  is  never  impliedly  authorized  to  engage  in  business 
and  incur  debts  until  its  capital  has  become  payable;2  and  if 
debts  should  be  incurred,  the  special  terms  of  the  subscriptions 
could  not  be  set  up  against  bona  fide  creditors.3 

§  297.  When  Subscribers  upon  Conditions  Precedent  or  upon 
Special  Terms  must  be  held  Liable  unconditionally.  —  A  person 
cannot  have  the  benefits  of  membership  in  a  corporation  with- 
out bearing  its  burdens  also.  If  a  person  undertakes  to  act 
as  a  member,  he  thereby  assumes  the  liabilities  incidental  to 
membership,  both  with  regard  to  the  other  shareholders4  and 
the  creditors  of  the  company ; 5  and  it  will  be  no  defence  to  say 
that  he  has  subscribed  for  shares  upon  a  condition  precedent,  and 
that  the  condition  has  not  been  performed ;  or  that  his  subscrip- 
tion was  expressed  to  be  upon  special  terms,  and  was  not  accepted 
by  the  company,  either  by  reason  of  the  want  of  power  or  the 
want  of  assent  of  its  agents.  The  subscription  may,  in  such 
case,  go  for  nothing;  but  the  subscriber  will  be  treated  as  a 
shareholder,  by  reason  of  his  subsequent  acts  and  the  tacit 
consent  of  the  company;  and  it  is  clear  that  he  cannot,  un- 
der these  circumstances,  claim  the  benefit  of  any  conditions  or 

1  Ridgefield,    &c.    R.  R.    Co.   v.         *  Supra,  §§  131-135. 
Brush,  43  Conn.  86,  95.  6  Supra,  §§  136-145 ;  infra,  §§  598, 

3  Supra,  §  276.  600. 

8  Infra,  §§576,  577. 
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special  terms  which  his  original  subscription  may  have  con- 
tained.1 

In  Bavington  v.  Pittsburgh,  &c.  E.  R  Co.,2  it  appeared  that 
a  commissioner  appointed  to  receive  subscriptions  to  the  stock 
of  a  railroad  company  had  himself  subscribed  for  a  number  of 
shares,  upon  condition  that  the  road  be  located  upon  a  certain 
route.  He  afterwards  certified  to  the  governor  that  the  sub- 
scriptions, including  his  own,  were  taken  in  good  faith,  agreeably 
to  the  laws  of  the  Commonwealth ;  and  upon  the  faith  of  this 
certificate  letters-patent  were  issued  and  the  corporation  was 
organized.  The  Supreme  Court  of  Pennsylvania  decided  that 
the  subscriber  was  estopped  from  denying  that  the  subscription 
was  an  unconditional  one;  for,  if  it  had  been  intended  as  a 
subscription  upon  condition,  the  subscriber  would  have  been 
guilty  of  a  fraud  upon  the  Commonwealth. 

§  298.  The  same  principles  apply  where  subscriptions  are 
made  upon  condition  subsequent,  or  subject  to  special  terms,  for 
the  purpose  of  obtaining  letters-patent  and  organizing  upon  the 
strength  of  them.  Inasmuch  as  the  statutory  agents  have  no 
authority  to  receive  such  subscriptions,  they  must  be  treated  as 
a  nullity,  or  the  special  terms  must  be  disregarded.  It  has  been 
held  that  where  such  subscriptions  are  made  with  the  intention 
of  obtaining  a  patent  and  organizing  a  corporation  upon  the 
faith  of  them,  and  a  patent  is  actually  obtained,  the  subscription 
must  be  held  binding  though  the  special  terms  be  denied  effect.3 
In  Pittsburgh,  &c.  R  R.  Co.  v.  Biggar,4  the  defendant  had  sub- 
scribed upon  condition  "  that  the  road  goes  within  half  a  mile  of 
Florence,"  and  had  paid  the  required  deposit  of  five  dollars  on 

1  See  Burke  v.  Smith,  16   Wall,  has  performed  the  condition  precedent, 
397;  Syracuse,  &c.  R.  R.  Co.  v.  Gere,  it  would  be  impossible  to  hold  it  to  be 
4  Hun,  392 ;  Dayton,  &c.  R.  R.  Co.  an    absolute    subscription    upon    the 
v.   Hatch,   1    Disney,   97;    Lane  v.  usual  terms,  without  making  a  con- 
Brainerd,  30  Conn.  579.  tract  between  the  parties  where  none 

2  34  Pa.  St.  358.  was  intended  by  themselves.     If  the 
8  It    seems    clear,   however,   that    subscriber  should  afterwards  act  as  a 

where  a  subscription  is  made  subject  shareholder  with  the  consent  of  the 
to   special   terms    or  upon  condition  company,  he  would  become  a  share- 
precedent,  with  the  intention  that  it  holder  by  virtue  of  his  acts,  and  not 
shall  not  be  used  until  the  company  by  virtue  of  the  original  subscription, 
has  accepted  it  after  organization,  or         4  34  Pa.  St.  455. 
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each  share.  It  was  held  that  he  was  liable  to  pay  assessments 
levied  upon  his  shares.  Strong,  J.,  said ;  "  The  law  offers  to  the 
subscriber  membership  and  stock,  as  the  consideration  for  his 
subscription,  and  it  offers  no  more.  If  he  could  secure  more,  it 
would  be  a  wrong  to  the  other  subscribers,  not  less  than  if  the 
stipulation  were  that  he  should  have  a  certificate  for  two  shares 
of  stock  on  payment  for  one.  The  rights  of  all  subscribers  are 
necessarily  equal ;  nor  can  there  be  any  such  thing  as  conditional 
membership ;  either  the  defendant  in  error  became  a  corporator 
on  the  issuing  of  the  letters-patent,  by  virtue  of  his  subscription, 
and  the  payment  of  five  dollars  for  each,  or  the  subscription 
amounted  to  nothing.  .  .  .  Was,  then,  the  subscription  a  nul- 
lity ?  Certainly,  it  was  operative  for  some  purposes.  It  enabled 
the  commissioners  to  receive  and  to  retain  five  dollars  paid  upon 
each  share  subscribed,  and  it  aided  in  obtaining  the  letters- 
patent.  On  the  faith  of  it  the  Commonwealth  parted  with  the 
franchise  conferred  upon  the  company.  If  such  subscriptions, 
with  such  conditions,  are  invalid,  then  the  whole  capital  of  a 
company  might  be  withheld,  even  after  charter  granted,  and  the 
objects  of  the  grant  entirely  defeated.  It  is  not  for  the  defendant 
to  say  that  his  subscription  is  a  nullity;  that  he  assumed  no 
liability,  when  his  act  induced  the  grant  of  the  charter,  and 
fastened  upon  his  co-corporators  the  obligation  to  pay  the  amount 
of  their  subscriptions.  It  is  the  condition  of  the  subscription 
which  is  the  illegal  part ;  it  is  that  which  is  repugnant  to  the 
nature  of  a  subscription,  and  which  is  in  conflict?  with  the  policy 
of  the  law,  and  therefore  the  defendant  cannot  assert  it." 1 

1  34  Pa.  St.  459.  The  learned  subscriptions  was  necessary  to  enable 
judge  added :  "  At  most,  also,  the  the  road  to  go  anywhere ;  no  other 
stipulation  in  the  contract  of  subscrip-  means  was  provided  for  either  the  lo- 
tion was  a  condition  subsequent ;  cer-  cation  or  construction  of  the  road ; 
tainly  subsequent  to  membership  in  payment  was  therefore  necessarily 
the  company,  and  subsequent  also  to  antecedent  to  a  compliance  with  the 
the  liability  to  pay.  The  thing  pro-  condition.  But  if  it  is  a  condition 
vided  for  could  only  be  determined  subsequent,  and  illegal,  as  we  have 
after  the  organization  of  the  company,  endeavored  to  show,  then  it  is  void, 
The  words  of  the  condition  show  this,  and  the  subscription  is  in  law  abso- 
The  defendant  promised  to  pay  'pro-  lute."  See  also  Syracuse,  &c.  R.  R. 
vided  the  road  goes  within  half  a  mile  Co.  ».  Gere,  4  Hun,  392  ;  Bedford, 
of  Florence.'  The  payment  of  the  &c.  R.  R.  Co.  v.  Bowser,  48  Pa.  St. 
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PART    IV. 

SUBSCRIPTIONS   OBTAINED  BY  FRAUD. 

§  299.  Subscriptions  obtained  by  Fraud  are  voidable.  — 
It  is  a  general  rule  of  law  that  where  a  person  is  induced 
to  enter  into  a  contract  by  false  representations,  fraudulently 
made  by  the  other  contracting  party  or  his  agent,  the  con- 
tract is  voidable  at  the  option  of  the  innocent  party.  This 
rule  applies  with  full  force  to  contracts  of  membership,  and 
contracts  to  take  shares  in  a  corporation  at  a  future  time.  It 
may  be  stated  as  a  general  rule  that  if  a  subscription  for  shares 
was  obtained  by  fraudulent  representations,  it  will  not  be  bind- 
ing upon  the  subscriber,  but  may  be  annulled  by  him  at  any 
time  before  other  equities  have  intervened.  Lord  Eomilly  said, 
in  considering  the  right  of  a  person  to  be  relieved  of  shares 
which  he  had  taken  upon  the  faith  of  a  fraudulent  prospectus 
issued  by  the  company :  "  Contracts  of  this  description  between 
an  individual  and  a  company,  so  far  as  misrepresentation  or  sup- 
pression of  the  truth  is  concerned,  are  to  be  treated  like  contracts 
between  any  two  individuals.  If  one  man  makes  a  false  state- 
ment which  misleads  another,  the  way  in  which  that  is  to  be 
treated  affords  the  example  for  the  way  in  which  a  contract  is 
to  be-  treated  where  a  company  makes  a  false  statement  which 
misleads  an  individual." 1 

§  300.  Representations  concerning  Matters  of  Public  Law.  — 
In  order  that  a  false  representation  may  render  a  contract  voida- 
ble, it  is  essential  that  it  be  a  representation  of  facts  which  the 
party  imposed  upon  was  not  under  an  obligation  to  learn  for 
himself.  Every  person  must  at  his  peril  acquaint  himself  with 
the  general  laws  of  the  land.  And  hence  it  follows  that  false 

29,  37 ;  Boyd  v.  Peach  Bottom  Ry.  Upton  ».  Englehart,  3  Dill.  499.     See 

Co.,  90  Pa.  St.  169.  an  essay  entitled  "Effect  of  Fraud  on 

1  Central   Ry.,  &c.  Co.  v.  Kisch,  Subscriptions  to  Stock "  in  the  Ameri- 

L.  R.  2  H.  L.  99,  125;  Vreeland  v.  can  Law  Rev.,    March,    1880,    voL 

N.  J.  Stone  Co.,  29  N.  J.  Eq.  190 ;  xiv.  p.  177. 
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representations  as  to  matters  of  public  law  will  not  vitiate  the 
contract  of  a  shareholder.  Thus,  in  an  action  upon  notes  given 
in  payment  of  a  subscription  for  shares  in  a  railroad  company,  it 
is  no  defence  that  the  company  has  fraudulently  represented  that 
it  had  a  right  to  construct  a  line  of  road  between  two  given  points.1 

§  301.  Representations  •with  regard  to  the  Contract  of  the 
Subscriber.  —  For  the  same  reasons,  it  follows  that  false  repre- 
sentations as  to  the  legal  effect  of  a  subscription  for  shares  in  a 
corporation,  or  as  to  the  contents  of  its  charter,  do  not  render 
the  contract  of  the  subscriber  voidable.  If  a  person  makes  a 
contract,  he  must  at  his  peril  inform  himself  as  to  the  terms  and 
the  legal  consequences  of  his  undertaking ;  a  simple  misunder- 
standing as  to  the  legal  effect  of  a  contract,  though  brought 
about  by  the  fraud  of  the  other  party,  is  not  a  ground  of  avoid- 
ance. If  this  were  not  the  rule,  it  is  obvious  that  mutual  deal- 
ings would  not  be  possible. 

A  person  taking  shares  in  a  corporation  necessarily  under- 
takes to  become  a  member  of  a  particular  corporation,  and  to 
become  invested  with  the  privileges  and  duties  which  are  inci- 
de.ntal  to  that  position.  The  terms  of  this  contract  are  written  in 
the  charter  or  articles  of  association,  and  the  general  laws  of  the 
land.  Every  subscription  for  shares  must  necessarily  refer  to 
these,  and  incorporate  their  provisions ;  for  they  are  the  consti- 
tution of  the  association  of  which  the  subscriber  agrees  to  be- 
come a  member.  And  hence  it  follows  that  a  subscriber  for 
shares  must,  at  his  peril,  not  only  ascertain  the  contents  of  the 
subscription  paper  which  he  signs,  but  must  also  inform  himself 
with  regard  to  the  provisions  of  the  charter  of  the  company,  or 
its  articles  of  association,  and  the  general  laws.  A  fraudulent 
representation  as  to  either  of  these  matters,  or  as  to  the  rights 
and  duties  resulting  from  membership  in  the  company,  does  not 
give  the  subscriber  a  right  to  avoid  his  contract.2 

1  Parker  v.  Thomas,  19  Ind.  213,  bound   to   take   notice."      Upton  v. 

Worden,  J.,  said:  "That  representa-  Tribilcock,  91  U.  S.  45. 

tion  was  upon  matter  of  law.    Whether  2  Ellison  v.  Mobile,  &c.  R.  R.  Co., 

the  company  had  such  right  depended  36  Miss.  572-588. 

upon  its  charter,  which  was  a  public  In  New  Albany,   &c.   R.  R.  Co. 

law,  and  of  which  the  defendant  was  v.  Fields,  10  Ind.  187,  190,  Davison, 
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§  302.  However,  a  fraudulent  representation  as  to  the  actual 
contents  of  a  subscription  paper  or  articles  of  association  may, 
when  there  is  no  negligence  on  the  part  of  the  subscriber,  be  a 
good  ground  for  avoiding  the  contract,  as  in  case  of  a  false  rep- 
resentation concerning  any  other  existing  fact.  Thus,  where  a 
person  who  was  unable  to  read,  and  who  did  not  know  the  con- 
tents of  the  articles  of  association  of  a  company,  was  induced 
to  become  a  shareholder  by  means  of  a  false  representation  that, 
according  to  the  conditions  contained  in  the  articles,  he  would 
not  be  required  to  pay  for  his  stock  until  the  amount  of  $20,000 
had  been  subscribed,  it  was  held  that  the  subscriber  was  entitled 
to  repudiate  his  subscription  on  account  of  the  fraud.1 

§  303.  Representations  must  not  amount  to  Promises  nor 
relate  to  Matters  of  Opinion.  —  A  contract  is  voidable  for  a 
fraudulent  representation  of  facts,  but  not  for  a  breach  of  agree- 
ment by  either  of  the  contracting  parties.  Hence  a  failure  on 
the  part  of  a  corporation  to  comply  with  the  special  terms  of  a 
subscription  for  shares  does  not  render  the  contract  of  the  share- 


J.,  said:  "A  party  is  presumed  to 
know  the  contents  of  the  instruments 
which  he  signs,  and  has,  therefore,  no 
right  to  rely  upon  the  statement  of 
the  other  party  as  to  its  legal  effect. 
In  this  instance  the  agreement  is  very 
explicit.  It  binds  the  defendant  un- 
conditionally to  pay  each  instalment 
at  a  stated  period.  Hence  the  verbal 
statement  of  the  agent,  that  the  de- 
fendant's signature  would  not  be  bind- 
ing unless  he  attended  the  meeting 
and  signed  his  name  to  the  stock- 
books,  must  be  held  a  mere  represen- 
tation as  to  the  legal  effect  of  the  sub- 
scription, and  though  false  it  could 
not  deceive  the  defendant,  because  the 
agreement  to  which  he  then  subscribed 
his  name  binds  him  absolutely  to  pay 
in  instalments."  See  also  Clem  v, 
Newcastle,  &c.  R,  R.  Co.,  9  Ind.  488  ; 
Selma,  &c.  R.  R.  Co.  ».  Anderson,  51 
Miss.  829  ;  Thornburgh  v.  Newcastle, 
&c.  R.  R.  Co.,  14  Ind.  499 ;  Wight  v. 
Shelby,  &c.  R.  R.  Co.,  16  B.  Monr. 
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5  ;  Smith  v.  Reese  River  Co.,  L.  R.  2 
Eq.  269;  Vicksburg,  &c.  R.  R.  Co. 
v.  McKean,  12  La.  Ann.  638. 

1  Wert  v.  Crawfordsville,  &c.  R.  R. 
Co.,  19  Ind.  242.  Davison,  J.,  said : 
"  The  representations  thus  made  were 
not  mere  opinions,  but  referred  to  a 
material  fact  as  to  the  contents  of  the 
articles  of  association." 

If  a  person  signs  a  subscription 
paper,  entirely  misunderstanding  the 
nature  of  the  instrument  which  he 
is  signing,  his  subscription  must  be 
treated  as  null  and  void  for  want  of 
mutual  consent.  In  this  case  the 
question  of  fraud  is  not  material.  See 
Thoroughgood's  Case,  2  Co.  Rep.  9  6; 
Foster  v.  McKinnon,  L.  R.  4  C.  P. 
704,  711 ;  Kennedy  v.  Green,  3  M.  & 
K.  699,  717;  Ogilvie  v.  Jeffreson,  2 
Giff.  333 ;  Rockford,  &c.  R.  R.  Co. 
v.  Schunick,  65  111.  223;  Jackson 
v.  Hayner,  12  Johns.  469;  County 
of  Schuylkill  v.  Copley,  67  Pa.  St. 
386. 
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holder  voidable,  but  is  merely  a  cause  for  an  action  against  the 
company.1 

Subscriptions  obtained  by  an  agent  of  a  corporation,  by  means 
of  false  and  fraudulent  statements  concerning  the  happening  of 
a  future  event  or  the  doing  of  a  future  act,  cannot  as  a  rule  be 
avoided.  Considered  as  promisee,  such  statements  would  not  be 
admissible  in  evidence,  for  the  reason  that  a  written  contract 
cannot  be  varied  by  proof  of  a  parol  contemporaneous  agree- 
ment ; 2  and  even  if  proven  they  would  be  wholly  immaterial.3 
Eegarded  as  representations,  they  would  be  immaterial  because 
relating  to  matters  of  opinion  merely,  —  concerning  the  proba- 
bility or  improbability  of  the  happening  of  the  future  event  or 
the  doing  of  the  future  act. 

Thus,  for  example,  a  statement  made  by  an  agent  obtaining 
subscriptions  for  shares  in  a  railroad  company,  to  the  effect  that 
the  proposed  road  would  be  built  upon  a  certain  route  or  within 
a  certain  period  of  time,  would  not  render  a  subscription  made 
upon  the  faith  of  it  voidable,  though  the  statement  be  made 
with  the  intention  to  deceive,  and  the  road  be  not  built  upon 
the  route  or  within  the  time  indicated.4 

§  304.  The  same  principle  applies  with  regard  to  representa- 
tions concerning  existing  facts,  where  it  is  known  that  such  rep- 
resentations are  merely  expressions  of  opinion  or  judgment.  A 
stock  subscriber  cannot  be  supposed  to  rely  upon  the  judgment 
of  an  agent  who  is  endeavoring  to  procure  subscriptions  on 

1  Supra,  §  295.  Piscataqua    Terry   Co.    v.   Jones,    39 

2  Supra,  §  269.  N.  H.  491 ;  East  Tennessee,  &c.  R.  R. 
8  For  the  reasons  stated  above.  Co.  v.  Gammon,  5  Sneed,  567 ;  Walker 
4  New  Albany,  &c.  R.  R.  Co.  v.  v.  Mobile,  &c.  R.  R.  Co.,  34  Miss. 

Fields,  10  Ind.  187;  Bish  v.  Bradford,  246;  Grossman  v.  Penrose  Ferry  Bridge 

17  Ind.  490;  Johnson  v.  Crawfords-  Co.,  26  Pa.  St.  69;  Kelsey  v.  Northern 

ville,  &c.   R.  R.   Co.,  11   Ind.  280;  Light,    &c.    Co.,    54  Barb.    Ill,    see 

Evansville,  &c.  R.  R.  Co.  v.  Posey,  12  dissenting  opinion  of  Mullin,  J. ;  Saf- 

Irid.  363 ;  Mississippi,  &c.  R.  R".  Co.  fold  v.  Barnes,  39  Miss.  399.     Com- 

v.  Cross,  20  Ark.  454 ;  Martin  v.  Pen-  pare  Miller  v.  Hanover,  &c.  R.  R.  Co., 

sacola,  &c.  R.  R.  Co.,  8  Fla.  370;  87  Pa.  St.  95;   Smith  v.  Tallahassee 

Eakright  v.   Logausport,  &c.   R.   R.  Plank  Road  Co.,  30  Ala.  650.    Contra, 

Co.,  13  Ind.  404 ;  Parker  v.  Thomas,  Henderson  v.  Railroad   Co.,  17  Tex. 

19  Ind.  214 ;   Ellison  v.  Mobile,  &c.  560,  580 ;  Atlanta,  &c.  R.  R.  Co.  v. 

R.  R.  Co.,  36  Miss.  572.     See  also  Hodnett,  36  Ga.  669. 
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behalf  of  the  company;  and  hence  false  statements  made  by 
such  agent  with  regard  to  matters  of  opinion  or  belief  merely 
will  not,  as  a  rule,  be  a  ground  for  avoiding  the  subscriber's  con- 
tract. Thus,  it  was  held  in  Bish  v.  Bradford,1  that  representa- 
tions fraudulently  made  to  a  subscriber  for  shares  in  a  railroad 
company,  to  the  effect  that  sufficient  stock  had  already  been 
subscribed  to  complete  the  road  in  eighteen  months,  would  not 
render  the  subscription  voidable.  The  court  said:  "They  are 
but  mere  expressions  of  opinion  upon  an  existing  fact,  and  its 
connection  with  a  future  event.  It  will  be  observed  that  no 
particular  amount  of  means  were  represented  to  have  been  pos- 
sessed by  the  company.  .  .  .  How  much  it  would  cost  to  build 
the  road,  or  whether  the  means  would  hold  out,  depended  upon 
events  which  probably  neither  the  corporation  nor  the  defendant 
could  foresee." 

§  305.  The  Subscriber  must  have  been  imposed  upon.  —  In 
order  that  a  person  may  avoid  his  contract,  on  account  of  false 
representations,  it  is  necessary,  of  course,  that  he  should  have 
been  imposed  upon,  and  the  imposition  must  not  have  occurred 
through  his  own  fault.  In  Hallows  v.  Fernie,2  Lord  Chelmsford, 
L.  C.,  said :  "  If  a  person  purchases  shares  in  a  company  upon 
the  faith  of  a  prospectus,  and  is  referred  to  any  document  which 
will  show  the  untruth  or  inaccuracy  of  any  of  its  statements, 
and  chooses  not  to  make  use  of  his  means  of  knowledge,  but 
to  continue  in  a  state  of  wilful  ignorance  of  the  facts,  he  cannot 
afterwards  be  heard  to  complain  that  he  has  been  deceived  by  the 
alleged  misstatements.  In  considering  the  question  of  knowl- 

1  17  Ind.  490,  493 ;  Hardy  v.  Mer-  that  its  statements  are  probably  highly 
riweather,    14   Ind.   203 ;    Walker  v.  colored,  and  that  he   has   taken  that 
Mobile,  &c.  R.  R.  Co.,  34  Miss.  245  ;  fact  into  consideration.     Lord  llomilly 
Brownlee  v.  Ohio,  &c.  R.  R.  Co.,  18  said:  "Anybody  who  looks  at  a  pro- 
Ind.   68 ;   Selma,  &c.    R.    R.    Co.  v.  spectus  understands  that  the  thing  is 
Anderson,  51  Miss.  829 ;  Coil  v.  Pitts-  colored,  in  this  sense,  that  everything 
burgh  Female  College,  40  Pa.  St.  439 ;  is  put  forward  in  the  most  favorable 
Oregon  Cent.  R.  R.  Co.  v.  Scoggin,  view  it  can  be."     Denton  v.  Macncil, 
3  Oreg.  161.  L.  R.  2  Eq.  355 ;   Kisch   v.  Central 

2  L.  R.  3  Ch.  477 ;  Jennings  ».  Ry.,  &c.  Co.,  34  L.  J.  Ch.  545,  per 
Broughton,  22  L.  J.  Ch.  585.  Lord  Justice  Turner ;  Hughes  v.  An- 

It  is  but  fair  to  assume  that  a  per-    tietam  Mfg.  Co.,  34  Md.  316. 
son  who  reads  a  prospectus   knows 
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edge,  or  means  of  knowledge,  it  is  important  to  see  whether  the 
plaintiff  was  a  person  likely,  through  inexperience,  to  be  misled 
by  a  prospectus,  or  to  place  implicit  reliance  upon  all  that  it 
contains." 

Yet  a  person  is  not  required  to  use  more  than  ordinary  caution 
in  dealing  with  the  directors  of  a  company ;  and  it  is  not  a  want 
of  ordinary  caution  to  trust  that  their  statements  upon  matters 
of  fact  are  honestly  made.  Hence  it  was  said  by  the  same  Lord 
Chancellor,  in  the  House  of  Lords  :  "It  appears  to  me  that  when 
once  it  is  established  that  there  has  been  any  fraudulent  misrep- 
resentation or  wilful  concealment  by  which  a  person  has  been 
induced  to  enter  into  a  contract,  it  is  no  answer  to  his  claim  to 
be  relieved  from  it,  to  tell  him  that  he  might  have  known  the 
truth  by  proper  inquiry.  He  has  a  right  tp  retort  upon  his 
objector,  '  You,  at  least,  who  have  stated  what  is  untrue,  or  have 
concealed  the  truth,  for  the  purpose  of  drawing  me  into  a  con- 
tract, cannot  accuse  me  of  want  of  caution  because  I  relied  im- 
plicitly upon  your  fairness  and  honesty.'  "  l 

§  306.  The  Representations  must  have  been  a  Material  In- 
ducement.—  The  contract  of  a  shareholder  will  not  be  ren- 
dered voidable  by  a  fraudulent  representation,  unless  it  can 
be  reasonably  inferred  that  the  representation  was  a  material 
inducement  to  the  shareholder  to  enter  into  his  contract.  In 
Pulsford  v.  Eichards,2  which  was  a  bill  in  chancery  to  rescind  a 
contract  for  shares  on  account  of  false  representations  in  the 
prospectus,  upon  the  faith  of  which  the  shares  had  been  taken, 
Lord  Bomilly  said :  "  It  is  almost  needless  to  add  that  it  must 
appear  that  the  person  deceived  entered  into  the  contract  on  the 
faith  of  it.  To  use  the  expression  of  the  Eoman  law  (much 
commented  on  in  the  argument  before  me),  it  must  be  a  rep- 
resentation 'dans  locum  contractui'  that  is,  a  representation 
giving  occasion  to  the  contract:  the  proper  interpretation  of 
which  appears  to  me  to  be  the  assertion  of  a  fact  on  which  the 

1  Central  Ry.,  &c.  Co.  v.  Kisch,  Irvine,  4  F.  &  F.  947 ;  New  Brans- 

L.  R.  2  H.  L.  "l20 ;  Smith  v.  Reese  wick,  &c.  R.  R.  Co.  v.  Muggeridge,  1 

River  Co.,  L.  R.  2  Eq.  263,  and  4  H.  L.  Dr.  &  Sm.  381,  382.     See  also  Mead 

64;  Water-house  v.  Jamieson,  L.  R.  2  v.  Bunn,  32  N.  Y.  280;  McClellan  v. 

H.  L.  Sc.  29 ;  Upton  v.  Englehart,  3  Scott,  24  Wis.  87. 
Dill.  501 ;  Glamorganshire,  &c.  Co.  ».         2  17  Beavan,  96. 
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person  entering  into  the  contract  relied,  and  in  the  absence  of 
which,  it  is  reasonable  to  infer,  that  he  would  not  have  entered 
into  it ;  or  the  suppression  of  a  fact,  the  knowledge  of  which,  it 
is  reasonable  to  infer,  would  have  made  him  abstain  from  the 
contract  altogether." 

It  was  accordingly  held  by  the  Supreme  Court  of  Indiana 
that  fraudulent  representations  made  by  an  agent  soliciting  sub- 
scriptions for  shares  in  a  railroad  company,  to  the  effect  that  the 
persons  having  the  contract  to  construct  and  equip  the  road 
were  able  to  complete  the  same  out  of  their  own  resources, 
would  not  enable  a  subscriber  to  repudiate  his  contract.  The 
court  said :  "  We  cannot  see  how  either  the  truth  or  falsity  of 
such  statement  should  have  influenced  the  action  of  the  defend- 
ant in  subscribing." 1 

§  307.  The  Representations  must  have  been  within  the  Scope 
of  the  Powers  of  the  Agents  making  them.  —  The  general  rule  is 
well  settled,  that  a  principal  is  bound  by  the  fraudulent  repre- 
sentations of  his  agents,  only  when  made  within  the  scope  of  the 
authority  with  which  the  agent  has  apparently  been  invested. 
In  applying  this  rule  to  representations  made  by  the  agents 
authorized  to  procure  subscriptions  to  shares,  it  is  important  to 
distinguish  between  agents  appointed  before  the  organization  of 
a  company,  and  such  agents  as  were  appointed  by  an  organized 
corporate  body.  Agents  appointed  in  pursuance  of  a  statute,  for 
the  purpose  of  opening  stock-books  before  the  formation  of  a 
company,  cannot  be  presumed  to  have  any  authority  to  make 
representations,  except  with  regard  to  the  powers  expressly  con- 
ferred upon  them  by  law ;  and  these  do  not  extend  beyond  the 
receiving  of  unconditional  subscriptions  for  shares.2 

It  is  clear  that  a  corporation  is  in  no  case  bound  by  fraudulent 
representations  made  by  a  mere  stranger.  And  it  is  a  general 
rule  that  a  representation  made  by  an  agent  of  a  corporation 
will  not  bind  the  company,  unless  it  referred  to  matters  with 
regard  to  which  the  agent  had  authority  to  make  statements. 

1  Andrews  v.  Ohio,  &v.  R.  R.  Co.,  585.     See  Nicol's  Case,  3  De  G.  &  J. 

14  Ind.  169, 173.     See  also  Walker  v.  387 ;   and  compare  Watson  v.  Earl 

Mobile,  &c.  R.  R.  Co.,  34  Miss.  246 ;  Charleton,  12  Q.  B.  856. 
Jennings  v.  Broughton,  22  L.  J.  Ch.         2  Supra,  §  290. 
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Thus,  it  was  held  in  Burnes  v.  Pennell 1  that  a  purchaser  of 
shares  could  not  relieve  himself  of  his  contract,  by  reason  of 
false  representations  made  by  the  law-agent  of  the  company  con- 
cerning its  financial  condition. 

The  directors  of  a  company  are  invested  with  a  general  au- 
thority to  manage  the  company's  affairs.  And  therefore,  if'a 
prospectus  issued  by  the  directors  of  a  company,  or  by  their  au- 
thority, contains  any  false  statement  with  regard  to  the  condi- 
tion of  the  company's  affairs  or  its  business  arrangements,  the 
company  will  be  bound  by  it.2 

§  308.  The  Representations  must  have  been  made  fraudulently. 
—  False  representations  do  not  render  a  contract  made  on  the 
faith  of  them  voidable,  unless  they  were  made  fraudulently. 
But  it  is  not  essential  that  there  be  actual  knowledge  of  the 
falsity  of  the  statements,  if  they  were  made  recklessly  in  igno- 
rance of  their  truth  or  falsity.  This  principle  applies  forcibly 
in  case  of  statements  made  by  the  directors  or  other  managing 
agents  of  a  company,  with  regard  to  its  internal  affairs.  The 
managing  agents  of  a  company  should  be  presumed  to  be  ac- 
quainted with  the  affairs  of  the  company  within  their  charge ; 
for  such  acquaintance  is  necessary  to  enable  them  to  perform 
their  ordinary  duties  properly.  And  if  statements  concerning 
the  affairs  of  a  company  are  put  forth  in  the  prospectus  issued 
by  the  directors,  the  public  are  entitled  to  assume  that  such 
statements  were  made  with  knowledge  of  their  truth  or  falsity.3 

§  309.  "What  Fraudulent  Representations  enable  a  Subscriber 
to  avoid  his  Contract.  —  It  may  be  stated,  as  a  general  rule,  that 

1  2  II.  L.  C.  497.     See  also  Cus-    ».  Reese  R.  Co.,  L.  R.  2  Eq.  263 ; 
tar  v.  Titusville,  &c.  Co.,  63  Pa.  St.    Ex  parte  Worth,  4  Dr.  529 ;   infra, 
381;  First  Nat.  Bank  v.  Hurford,  29    §§  308.  309. 

3  id 

Iowa,  579;  Goodrich  v.  Reynolds,  31         8  See  Smith   v.  Reese  River  Co., 

111.  490;  Ayre's  Case,  25  Beav.  513;  L.  R.  2  Eq.  268,  269,  4  H.  L.  64; 

Nicol's    Case,   3  De   G.   &  J.   387;  Glamorganshire  Iron,  &c.  Co.  v.  Ir- 

Western    Bank    v.   Addie,   L.   R.   1  vine,  4  F.  &  E.  947,  955.     See  Good- 

H.  L.  Sc.  145 ;  Smith  v.  Tallahassee  rich  v.  Reynolds,  31  111.  490 ;  Nelsou 

Plank  Road  Co.,  30  Ala.  650;  Rives  v.  v.  Luling,  36  N.  Y.  Super.  Ct.  544; 

South  Plank   Road  Co.,  30  Ala.  92.  Mill  Dam  Co.  v.  Ropes,  9  Pick.  187 ; 

Compare  Waldo  v.  Chicago,  &.c.  R.  R.  Coil  v.  Pittsburgh  Female  College,  40 

Co.,  14  Wis.  575.  Pa.  St.  439. 

2  Ayre's  Case,  25  Beav.  513;  Smith 
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any  false  representation  which  induces  a  person  to  become  a 
shareholder  in  a  corporation,  if  made  by  an  agent  acting  within 
the  general  scope  of  his  powers,  will  enable  the  shareholder  to 
repudiate  his  contract.  Such  representations  may  be  made  in 
writing  or  by  parol,  by  word  or  act,  or  even  by  mere  silence. 
If*  a  corporation,  through  its  proper  agents,  issues  a  prospectus 
to  induce  the  public  to  subscribe  for  shares,  a  person  taking 
shares  on  the  faith  of  it  will  be  entitled  to  assume  that  the  pro- 
spectus contains  a  fair  representation  of  the  actual  state  of  the 
company.  Vice-Chancellor  Kindersley  said  :  "  It  appears  to  me 
quite  necessary  to  uphold  this  as  a  principle,  that  those  who 
issue  a  prospectus  holding  out  to  the  public  the  great  advantages 
which  will  accrue  to  persons  who  will  take  shares  in  a  proposed 
undertaking,  and  inviting  them  to  take  shares  on  the  faith  of 
the  representations  therein  contained,  are  bound  to  state  every- 
thing with  strict  and  scrupulous  accuracy;  and  not  only  to 
abstain  from  stating  as  facts  that  which  is  not  so,  but  to  omit 
no  one  fact  within  their  knowledge,  the  existence  of  which 
might  in  any  degree  affect  the  nature  or  extent  or  quality  of  the 
privileges  and  advantages  which  the  prospectus  holds  out  as 
inducements  to  take  shares." l 

The  question  whether  or  not  the  contract  of  a  shareholder  be 
voidable  for  false  representations  must  necessarily  depend  in 
each  case  upon  the  peculiar  circumstances  surrounding  it.  But 
it  may  be  stated  as  a  general  rule  that  any  fraudulent  represen- 
tation with  regard  to  the  financial  state  of  a  company,2  or  its 
arrangements  for  carrying  out  its  enterprise,3  or  with  regard  to 
any  other  fact  which  can  reasonably  be  supposed  to  have  been 
material  in  inducing  a  person  to  become  a  shareholder,  will 

1  New  Brunswick,  &c.  R.  R.  Co.  v.  Keen,  89  111.  395 ;  Bradley  v.  Poole, 
v.  Muggeridge,  1  -Dr.  &  Srn.  363,  381,  98  Mass.  169;    See  McClellan  v.  Scott, 
cited  with  approval  in  Henderson  v.  24   Wis.    87.      Compare   Selma,    &c. 
Lacon,  L.  R.  5  Eq.  252  ;  Central  Ry.,  R.  R.  Co.  v.  Anderson,  51  Miss.  829. 
&c.  Co.  v.  Kisch,  L.  R.  2  H.  L:  ll3.         8  Vreeland  v.  N.  J.  Stone  Co.,  29 
Compare    Pulsford    v.   Richards,    17  N.  J.  Eq.  190 ;  Smith  v.  Reese  River 
Beav.  87.  Co.,  L.  R.  2  Eq.  264,  and  2  Ch.  604; 

2  Water  Valley  Mfg.  Co.  v.  Sea-  Ross  v.  Estates  Investment  Co.,  L.  R. 
man,  53  Miss.  655  ;  Waldo  v.  Chicago,  3  Ch.  682 ;  Central  Ry.,  &c.  Co.  v. 
&c.  R.  R.  Co.,  14  Wis.  575 ;  Melendy  Kisch,  L.  R.  2  H.  L.  99,  119. 
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enable  the  latter  to  avoid  his  contract.  If  a  person  is  induced 
to  take  shares  by  a  false  representation  that  another  person  has 
become  a  shareholder,1  or  that  certain  persons  have  agreed  to  act 
as  directors  of  the  company,2  this  will  be  a  ground  for  avoiding 
the  subscription ;  but  it  must  appear  in  such  case  that  the  sub- 
scriber relied  upon  the  statement,  and  was  induced  thereby  to 
take  the  shares.3  The  fact  that  certain  persons  subscribed  for 
shares,  subject  to  a  secret  agreement  that  their  subscriptions 
should  be  merely  colorable  and  for  the  purpose  of  inducing 
others  to  subscribe,  is  not  a  ground  for  avoiding  subsequent  sub- 
scriptions, though  they  were  made  in  the  belief  that  the  former 
were  bona  fide  ;  for  the  secret  agreements  that  the  subscriptions 
should  be  merely  colorable  would  be  void,  and  the  subscrip- 
tions made  subject  thereto  be  absolutely  binding  upon  the  sub- 
scribers.4 A  different  principle  would,  however,  be  applicable 
where  a  subscription  for  shares  was  fraudulently  induced  by 
prior  subscriptions  which  were  entirely  fictitious,  or  which  were 
made  by  persons  unable  to  perform  the  obligations  of  their 
contract  by  reason  of  insolvency  or  for  any  other  cause.6 

§  310.  The  Right  to  avoid  a  Subscription  induced  by  Fraud  is 
barred  by  Laches.  —  If  a  person  has  been  induced  by  fraudu- 
lent representations  to  become  a  member  of  a  corporation,  he 
must  proceed  with  the  utmost  diligence  if  he  desires  to  annul 
his  contract.  This  rule  is  founded  upon  the  most  obvious  prin- 
ciple of  justice.  A  contract  induced  by  fraud  is  valid  until 
avoided  by  the  innocent  party.  And  a  person  who  has  been 
induced  by  fraud  or  deception  to  take  shares  in  a  corporation  is 
in  every  respect  a  stockholder,  and  entitled  to  the  benefits  of 
membership  until  he  has  elected  to  repudiate  his  contract.  If, 

1  Henderson  v.  Lacon,  L.  R.  5  Eq.         4  Connecticut,  &c.  R.  R.  Co.  v. 
249.     Compare  Ross  v.  Estates  Inv.  Bailey,   24  Vt.  465,  476 ;    Jewett  v. 
Co.,  L.  R.  3  Ch.  682;  Cunningham  Valley  R.  R.  Co.,  34  Ohio  St.  601. 
v.  Edgefield,  &c.  R.  R.  Co.,  2  Head,  See  infra,  \  372. 

6  See  cases  supra,  note  1,  and  com- 

2  Blake's    Case,    34    Beav.    639.     pare  Pulsford  v.  Richards,  17  Beav. 
Compare  Hallows  v.  Fernie,  L.  R.  3    87 ;   Vane  v.  Cobbold,  1  Exch.  798 ; 
Ch.  467.  Centre,  &c.  Turnpike  Co.  v.  McConaby, 

8  Walker  ».  Mobile,  &c.  R.  R.  Co.,  16  S.  &  R.  140 ;  Occidental  Ins.  Co. 
34  Miss.  246.  v.  Ganzhorn,  2  Mo.  App.  2^5. 
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then,  he  were  permitted  to  delay  declaring  his  contract  void  on 
account  of  the  fraud,  injustice  would  be  done  the  other  stock- 
holders ;  for  the  former  would  be  enabled  to  speculate  upon  the 
value  of  his  shares,  —  to  repudiate  them  if  the  speculation  should 
prove  a  failure,  and  to  hold  them  valid  in  case  of  success.1  Dili- 
gence is  also  required,  lest  other  persons  be  misled  by  the  fact  of 
his  remaining  a  member  of  the  association.2 

It  is  clear  that  if  a  stockholder,  with  notice  of  facts  enabling 
him  to  repudiate  his  contract  on  account  of  fraudulent  represen- 
tations, has  elected  to  treat  his  contract  as  valid,  he  cannot  after- 
wards refuse  to  be  bound  by  it.  And  therefore  it  is  a  rule  that 
a  person  who  was  induced  by  fraud  to  purchase  shares  in  a  cor- 
poration cannot  avoid  his  contract,  if,  after  having  acquired 
notice  of  the  fraud,  he  has  derived  any  benefit  from  his  shares, 
or  in  any  manner  has  acted  as  stockholder.3 

1  In  Ashley's  Case,  L.  R.  9  Eq.  496,  502;   Cunningham  v.  Edgefield, 
363,  368,  Lord  Romilly  said:  "The  &c.  R.  R.  Co.,  2  Head,  23;  Upton  v. 
leading  principle  in  all  these  cases  is  Tribilcock,   91  U.   S.  45,  55,  citing 
this :   a  man  must  not  play  fast  and  Smith's  Case,  L.  R.  2  Ch.  613 ;  Den- 
loose;  he  must  not  say,  'I  will  abide  ton  v.  MacNeil,  L.  R.  2  Eq.  532; 
by  the  company  if  successful,  and  I  Peel's  Case,  L.  R.  2  Ch.  684.     As  to 
will  leave  the  company  if  it  fails ; '  and  the    rights    of   creditors,    see    infra, 
therefore,  whenever  a  misrepresentation  §  595. 

is  made  of  which  any  one  of  the  share-         8  Ogilvie    ».   Knox  Ins.   Co.,   22 

holders  has  notice,  and  can  take  ad-  How.  380;  Chubb  v.  Upton,  95  U.  S. 

vantage  of  to  avoid  his  contract  with  665  ;  Farrar  v.  "Walker,  13  Bank.  Reg. 

the  company,  it  is  his  duty  to  deter-  82 ;  Litchfield  Bank  v.   Church,   29 

mine  at  once  whether  .he  will  depart  Conn.  137;  Centre,  &c.  Turnpike  Co. 

from  the  company,  or  whether  he  will  v.  McConaby,  16  S.  &  R.  140 ;  Parks 

remain  a  member."  v.  Evansville,  &c.  R.  R.  Co.,  23  Ind. 

2  Central  Ry.  Co.  ».  Kisch,  L.  R.  2  567  ;   supra,  §§  126-135.      Compare 
H.  L.  99 ;  Upton  v.  Englehart,  3  Dill.  Wontuer  v.  Shairp,  4  C.  B.  404. 
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PART    V. 

RESCISSION  OP  THE  CONTRACT  OP  MEMBERSHIP. 

§  311.  The  General  Rule.  —  The  rule  that  a  contract  cannot 
be  released  except  by  unanimous  consent  of  the  contracting 
parties  applies  to  the  contract  of  membership  in  a  corpora- 
tion. When  a  person  becomes  a  stockholder,  he  assumes  the 
rights  and  liabilities  of  membership ;  and  he  cannot  escape  from 
the  consequences  of  his  contract,  except  by  ceasing  to  be  a 
member  of  the  company.  The  contract  of  .membership  is  not 
impliedly  terminable  at  the  will  of  either  of  the  parties  to 
it,  as  in  case  of  an  ordinary  contract  of  copartnership ;  but 
the  general  rule  is  that  a  stockholder  has  no  power  at  will 
to  dissolve  his  connection  with  the  company  of  which  he  is  a 
member ; l  nor  have  any  of  the  agents  of  a  corporation  implied 
authority  to  consent  to  such  withdrawal  on  behalf  of  the  other 
members.2 

A  stockholder  in  a  corporation  can  escape  from  the  obligation 
of  his  contract  only  by  one  of  the  following  methods :  (1)  By  a 
transfer  of  his  shares  and  an  acceptance  of  the  transfer  on  the 
part  of  the  corporation,  thus  effecting  a  complete  novation ; 3  (2) 
by  a  forfeiture  and  sale  under  authority  expressly  conferred  upon 
the  company  by  its  charter ; 4  (3)  by  expiration  of  the  charter 
according  to  its  own  limitations ; 5  (4)  by  forfeiture  of  the  fran- 
chises and  dissolution  of  the  company  at  the  suit  of  the  State ; 6 

1  United  Society  v.  Eagle  Bank,  7  v.  Alton,  &c.  R.  R.  Co.,  13  111.  514 ; 
Conn.  457  ;   Bishops'  Fund  v.  Eagle  Ryder  v.  Alton,  &c.  R.  R.  Co.,  id.  516; 
Bank,  7  Conn.  476 ;  Selma,  &c.  R.  R.  and  see  infra,  §  371.     Compare  Zirkel 
Co.  v.  Tipton,  5  Ala.  N.  s.  809;  supra,  v.  Joliet  Opera  Co.,  79  111.  534. 

§  216.  »  j^raj  §  320. 

2  Bedford  R.  R.  Co.   v.  Bowser,         *  Infra,  §  316. 

48  Pa.  St.  29;   Hughes  v.  Antietam         6  Union  Hotel  Co.  v.  Hersee,  15 
Mfg.  Co.,  34  Md.  318  ;  Jewett  v.  Val-    Hun,   371 ;    McCully  v.   Pittsburgh, 
ley  R.  R.  Co.,  34  Ohio,  601 ;  Melvin    &c.  R.  R.  Co.,  32  Pa.  St.  25 ;  infra, 
v.  Lamar  Insurance  Co.,  80  HI.  446 ;     §  630. 
Gaff  ».  Flesher,  33  Ohio  St.  107;  Klein    '     •  Infra,  §  640. 
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(5)  by  act  of  the  majority  in  winding  up  the  business  of  the 
company  and  surrendering  its  charter ; 1  (6)  by  act  of  the  share- 
holder, where  permission  to  withdraw  is  expressly  conferred  by 
the  charter ; 2  (7)  by  unanimous  consent  of  the  members  of  the 
company.3 

§  312.  Violation  of  the  Charter  not  a  Ground  for  Rescission.  — 
A  contract  may  be  rescinded  at  any  time,  by  the  agreement  of 
the  parties ;  and  where  a  contract  consists  of  mutual  promises, 
the  due  performance  by  the  one  party  is  in  many  cases  an 
implied  condition  precedent  to  the  obligation  of  the  other  party 
to  perform  the  agreement  on  his  side.  The  mutual  consent 
necessary  to  a  voluntary  rescission  of  a  contract  may  be  de- 
clared by  an  express  agreement,  or  may  be  implied  by  the  acts 
of  the  parties.  Thus,  if  one  of  the  parties  to  a  contract  wholly 
fails  to  perform  his  part  of  the  contract,  the  other  party  will 
often  be  at.  liberty  to  consider  the  contract  rescinded  by  mutual 
consent. 

These  doctrines  can  have  but  little  application  to  tlje  contract 
between  the  members  of  a  corporation.  Every  individual  stock- 
holder assumes  the  duties  of  the  status  into  which  he  enters,  and 
becomes  entitled  to  have  each  other  stockholder  perform  a  simi- 
lar undertaking  in  return.  But  a  stockholder  cannot  claim  a 
release  from  the  obligation  of  his  contract,  merely  because  some 
of  the  other  stockholders  have  violated  the  charter  and  have 
failed  to  perform  their  engagements.  If  one  member  were  dis- 
charged, it  is  clear  that  the  contract  of  every  other  member 
would  be  impaired.  And  it  is  the  right  of  \each  individual 
stockholder  to  insist  upon  a  specific  performance  of  the  contract 
of  membership  by  every  other  member  of  the  company. 

It  is  evident  that  a  wrongful  act  done  by  a  third  person,  not 
a  party  to  the  contract  of  membership,  cannot  release  any  of  the 
parties  to  that  contract  from  the  performance  of  the  obligations 
which  he  has  assumed.  And  therefore  it  is  not  a  defence  to 
an  action  against  a  stockholder  for  calls,  to  say  that  the  agents 
of  the  company  have  exceeded  their  authority  and  have  done 

1  Supra,  §§  211,  217. 

2  See  Greenville,  &c.  R.  R.  Co.  v.  Smith,  6  Rich.  L.  91. 
»  Infra,  §  314. 
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unauthorized  acts.  If  a  member  of  a  corporation  is  aggrieved 
by  the  wrongful  acts  of  the  other  members,  or  of  the  agents  of 
the  company,  his  remedy  is  in  equity,  —  to  enforce  a  specific 
performance  of  the  contract  of  membership,  or  to  preserve  his 
interest  in  the  common  concern  from  harm.1 

In  Mississippi,  &c.  K.  K.  Co.  v.  Cross,2  Chief  Justice  English 
said :  "  It  may  be  safely  announced  as  a  general  rule,  that  in  a 
suit  by  a  railroad  company  or  other  corporation,  against  a  sub- 
scriber, for  assessments  upon  his  stock,  he  is  not  permitted  to 
show,  by  way  of  defence  to  the  action,  that  the  corporation  has, 
by  mis-user,  or  non-user,  violated  or  failed  to  comply  with  the 
provisions  of  its  charter.  .  .  .  The  charter  is  the  law  of  the  sub- 
scriber's contract.  If  the  directors  undertake  to  make  an  unwar- 
rantable departure  from  the  provisions  of'  the  charter  in  the 
location  or  construction  of  the  road,  or  in  the  appropriation  of 
the  funds  of  the  company,  the  stockholder  has  his  remedy  by 
injunction.  Not  to  enjoin  the  collection  of  calls  due  upon  his 
stock,  but  to  restrain  the  corporation  from  the  particular  viola- 
tion or  abuse  of  its  charter  complained  of."  3 

§  313.  It  has  been  held,  accordingly,  that  a  failure  on  the 
part  of  the  agents  of  a  corporation  to  manage  its  business  in  the 
manner  required  by  its  charter  is  not  a  defence  in  an  action 
against  a  shareholder  for  the  payment  of  his  proportion  of  the 
capital.4  Nor  will  delay  in  the  completion  of  the  works  of  a 
corporation,6  or  even  an  entire  failure  of  the  enterprise,6  be  a 

1  Infra,  Chapter  VI.  Plank  Road  Co.  v.  Lapham,  18  Barb. 

2  20  Ark.  443,  451,  452.  315. 

8  See   also  Ex  parte  Booker,   18  4  Courtriglit  v.   Deeds,    37   Iowa, 

Ark.  338;  Hannibal  v.  Little   Rock,  504;    Merrill   v.   Reaver,    50    Iowa, 

&c.  R.  R.  Co.,  20  Ark.  204;  Ottawa,  404;  Hornaday  v.  Indiana,    &c.  Ry. 

&c.  R.  R.  Co.  v.  Black,  79  111.  262  ;  Co.,  9  Ind.  263 ;  Illinois  Grand  Trunk 

Hays  v.  Ottawa,  &c.   R.  R.  Co.,  61  Ry.  Co.  v.  Cook,  29  El.  237 ;  Chet- 

111.    422 ;    Chetlain   v.    Republic    L.  lain  v.  Republic  Life  Ins.  Co.,  86  111. 

Ins.  Co.,  86  111.  220;  Eirst  Munici-  220. 

pality  v.  New  Orleans  Theatre  Co.,  2  6  Pickering  ».  Templeton,   2  Mo. 

Rob.  (La.)  209  ;  Little  v.  O'Brien,  9  App.  424 ;  Miller  v.  Pittsburgh,  &c. 

Mass.  423;  Dorman  v.   Jacksonville  R.    R.  Co.,  40  Pa.  St.  237;  Gibson 

Plank  Road  Co.,  7  Fla.  265  ;  Smith  v.  Columbia,  &c.  R.  R.  Co.,  18  Ohio 

v.  Tallahassee  Branch  R.  R.  Co.,  30  St.  396. 

Ala.   650.     Compare    Macedon,   &c.  6  Smith   v.   Gower,   2    Duv.   17; 
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sufficient  ground  for  discharging  any  shareholder  from  the  obli- 
gation of  the  contract,  which  he  originally  made. 

In  Hannibal,  &c.  Plank  Eoad  Co.  v.  Menefee,1  a  shareholder 
set  up  as  a  defence  to  an  action  for  calls  upon  his  stock  that 
the  directors  had  violated  the  charter  of  the  company,  which 
required  the  construction  of  a  plank-road,  by  causing  three 
miles  of  the  road  to  be  made  of  gravel ;  but  the  Supreme  Court 
of  Missouri  held  that  the  unlawful  act  of  the  directors  did  not 
release  the  shareholder  from  his  obligation  to  the  other  share- 
holders. Eichardson,  J.,  said  :  "  The  directors  are  merely  agents 
of  the  corporation.  They  do  not  own  the  stock  subscribed,  and 
cannot  sue  for  it ;  and  therefore  a  defence  that  might  be  made 
to  a  suit,  brought  in  their  names  and  for  their  personal  benefit, 
would  not  be  responsive  to  an  action  in  the  name  of  the 
corporation.  This  suit  is  in  the  corporate  name  of  the  com- 
pany that  represents  all  the  stockholders,  each  one  of  whom 
is  interested  in  the  proper  administration  of  the  assets  of  the 
company ;  and  the  suit  is  practically  for  their  benefit.  The  real 
question  is,  whether  a  stockholder  is  discharged  from  the  pay- 
ment of  his  subscription  and  from  his  duty  to  bear  the  part  he 
has  assumed  of  a  common  burden  with  other  stockholders, 
because  his  or  their  agents  in  some  particular  may  transcend 
their  authority." 

It  follows,  for  the  reasons  already  stated,  that  if  the  directors 
of  a  corporation  attempt  to  release  a  portion  of  the  shareholders, 
this  will  not  discharge  a  subscriber  from  the  obligation  of  his 
contract ;  for  such  release,  being  unauthorized,  would  be  wholly 
void,  and  would  not  bind  the  corporation.2  So,  also,  if  the 
agents  of  a  corporation  receive  payment  of  a  portion  of  the 

Hardy  v.  Merrrweather,  14  Ind.  203 ;          l  25    Mo.     547,    548.     See    also 

Kishw.  Bradford,  17  Ind.  490;  Morgan  Central  Plank  Road  Co.  v.  Clemens, 

City  v.  Thomas,  76  LI.  120  ;  McMillan  16  Mo.  359. 

v.    Maysville,    &c.   R.  R.  Co.,  15  B.          2  Rensselaer,  &c.  Plank  Road  Co. 

Monr.  218  ;  Four  Mile  Valley  R.  R.  ».    Wetsel,    21   Barb.    56 ;  Jewett  v. 

Co.  v.  Bailey,  18  Ohio  St.  208.     With  Valley   Ry.    Co.,    34   Ohio    St.    601. 

regard  to  implied  conditions  precedent  See  Agriculturist  Cattle  Co.  v.   Fitz- 

in  the  undertaking  of  a  shareholder  to  gerald,   ]5    Jur.  489.     Compare  Mc- 

contribute  his  proportion  of  the  com-  Cully  v.  Pittsburgh,  &c.  R.  R.  Co.,  32 

mon  capital,  see  supra,  §  283.  Pa.  St.  32 ;  supra,  §  283. 
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stock. subscriptions  in  depreciated  currency,  or  in  an  unauthor- 
ized manner,  this  would  not  enable  a  shareholder  to  treat  his 
contract  as  rescinded.  An  unauthorized  receipt  of  payment 
would  not  bind  the  corporation,  and  could  not  be  set  up  as 
a  defence  in  an  action  for  calls.1 

§  314.  Effect  of  Alterations  of  the  Charter  by  Legislative 
Authority.  —  Under  the  prohibition  of  the  Constitution  of  the 
United  States  against  State  legislation  impairing  the  obligation 
of  contracts,  no  State  has  the  power  to  rescind  or  alter  the  con- 
tract existing  between  the  stockholders  of  a  corporation.2  An 
attempted  alteration  of  the  charter,  of  a  corporation  by  a  State 
law  is  therefore  a  mere  nullity,  and  does  not  prevent  a  stock- 
holder from  obtaining  an  injunction  to  restrain  the  other  corpo- 
rators or  their  agents  from  violating  the  original  contract.3 

It  is  clear,  however,  that  the  stockholders  of  a  corporation  may 
by  their  unanimous  agreement,  with  the  consent  of  the  State, 
rescind  their  mutual  engagements;  and  any  portion  of  the 
members  of  the  dissolved  company  may,  by  entering  into  a  new 
agreement  between  themselves,  form  a  new  corporate  association. 
If,  then,  a  portion  of  the  stockholders  of  an  existing  corporation 
attempt  to  act  under  a  new  or  altered  charter,  thereby  showing  an 
intention  to  rescind  their  first  agreement,  the  other  parties  to  the 
agreement  may  either  enjoin  them  from  violating  their  compact, 
or  they  may  consent  to  treat  the  original  contract  as  rescinded, 
and  withdraw  from  the  association  altogether.4  Thus,  in  Fry  v. 
Lexington,  &c.  E.  R  Co.5  it  appeared  that  an  amendment  to  the 
charter  of  a  railroad  company  had  been  passed  by  the  legisla- 
ture, authorizing  the  company  to  consolidate  with  other  corpo- 
rations and  to  purchase  shares  in  other  undertakings.  The 
Supreme  Court  of  Kentucky  held  that,  if  the  amendment  was 

1  Phillips  v.  Covington,  &c.  Bridge  by  the  State  in  the  exercise  of  its 
Co.,  2  Mete.  (Ky.)  219,  223 ;  Macon,  power  of  eminent  domain.     In  such 
&c.  R  R.  Co.  v.  Vason,  57  Ga.  314 ;  case  a  shareholder  who  does  not  con- 
Little  v.  O'Brien,  9  Mass.  423.  sent  to  enter  into  the  altered  agree- 

2  Infra,  Chapter  VII.  ment  must  withdraw  from  the  company 
8  Infra,  §  414.                                     upon  receiving  due  compensation.    la- 
4  The  right  to  restrain  a  violation    fra,  §§  459-462. 

of   the   charter    agreement  does  not         6  2  Mete.  (Ky.)  314,  322. 
exist  where  an  alteration  is  imposed 
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accepted  by  a  portion  of  the  company  and  acted  upon,  the 
remainder  of  the  shareholders  might  consider  their  membership 
at  an  end.  Chief  Justice  Simpson  said  :  "  The  charter  of  this 
road  contains  no  provision  authorizing  amendments  to  be  made, 
nor  was  there  any  general  law  in  force  at  the  time  it  was  granted 
by  which  they  were  authorized.  The  subscribers,  therefore, 
who  do  not  assent  to  the  amendment  have  the  right,  if  they 
think  proper  to  exercise  it,  to  prevent  the  company  from  pro- 
ceeding to  act  under  the  amended  charter,  and  to  compel  it  to 
confine  its  operations  solely  to  the  promotion  of  the  objects 
designed  to  be  accomplished  by  the  original  charter.  Or  they 
may  waive  this  right,  permit  the  company  to  proceed  under  the 
amended  charter,  and  dissolve  their  connection  with  it  upon 
equitable  terms." * 

§  315.  The  mere  passing  of  an  act  of  the  legislature  author- 
izing a  corporation  to  act  under  a  new  charter,  or  to  exercise  new 
franchises,  is  clearly  not  a  violation  of  the  charter  agreement 
which  will  enable  a  shareholder  to  consider  his  contract  as  re- 
scinded. Nor  is  it  material  that  the  act  was  passed  at  the 
request  of  a  majority  of  the  shareholders ;  for  the  latter  may  not 
desire  to  avail  themselves  of  the  new  franchises  until  authority 
has  been  conferred  by  unanimous  consent  of  the  members  of  the 

1  See  also  Middlesex  Turnpike  Co.  etta,  &c.  R.  R.  Co.  v.  Elliott,  10  Ohio 
v.  Swan,  10  Mass.  384 ;  Union  Locks  St.  56 ;  Manheim,  &c.  R.  R.  Co.  v. 
Co.  v.  Towne,  1  N.  H.  44  ;  Middle-  Arndt,  31  Pa.  St.  317 ;  Fulton  County 
sex  Turnpike  Co.  v.  Locke,  8  Mass.  v.  Mississippi,  &c.  R.  R.  Co.,  21  111. 
268  ;  Turnpike  Co.  v.  Phillips,  2  P.  338 ;  Troy,  &c.  R.  R.  Co.  v.  Kerr,  17 
&  W.  196 ;  Hartford,  &c.  R.  R.  Co.  Barb.  581;  Buffalo,  &o.  R.  R.  Co.  v. 
v.  Croswell,  5  Hill,  383  ;  New  Orleans,  Potter,  18  Barb.  21;  Illinois  Grand 
&c.  R.  R  Co.  v.  Harris,  27  Miss.  Trunk  Ry.  Co.  v.  Cook,  29  111.  237; 
519;  Hester  v.  Memphis,  &c.  R.  R.  Ashtoni?.  Burbank,  2  Dill.  435.  Coin- 
Co.,  32  Miss.  380 ;  Witter  v.  Missis-  pare  Pacific  R.  R.  Co.  v.  Renshaw, 
sippi,  &c.  R.  R.  Co.,  20  Ark.  485;  22  Mo.  291. 

Winter  v.  Muscogee  R.  R.  Co.,  11         It  is  clear  that  a  person  who  sub- 

Ga.  438  ;  McCray  v.  Junction  R.  R.  scribes  for  shares  after  the  company 

Co.,  9  Ind.  358,  359  ;  Booe  v.  June-  has   accepted  an    amendment   to  its 

tion  R.  R.  Co.,  10  Ind.  93  ;  Aspin-  charter  cannot  refuse  to  be  bound  by 

wall  v.  Ohio,  &c.  R.  R.  Co.,  20  Ind.  the  amendment.     Sparrow  v.  Evans- 

492 ;  Shelbyville,  &c.  Turnpike  Co.  v.  ville,   &c.   R.  R.   Co.,   7   Ind.   369 ; 

Barnes,  42  Ind.  498 ;  Hughes  v.  An-  Eppes  v,  Mississippi,  &c.  R.  R.  Co., 

tietam  Mfg.  Co.,  34  Md.  318 ;  Mari-  35  Ala.  N.  s.  54. 
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company.1  Even  where  a  company  acts  under  new  franchises 
conferred  by  law,  a  dissenting  member  cannot  object,  so  long  as 
the  original  agreement  of  the  corporators  is  not  departed  from.2 

Where  the  power  to  alter  or  amend  the  charter  of  a  corpora- 
tion is  expressly  reserved  by  the  terms  of  the  grant  or  by  a  general 
law  under  which  the  corporation  was  organized,  the  stockhold- 
ers must  be  considered  to  have  given  their  consent  in  advance 
to  any  alteration  which  the  legislature  may  choose  to  impose.3 
And  it  has  been  decided  that,  under  a  provision  of  this  descrip- 
tion, every  shareholder  must  be  considered  to  have  invested  the 
majority  with  a  discretionary  power  to  accept  any  alteration  or 
amendment  which  may  be  offered  by  the  legislature.4  An  altera- 
tion brought  about  in  either  manner  is  not  a  violation  of  the 
contract  of  the  stockholders,  and  hence  is  not  a  ground  for  treat- 
ing that  contract  as  rescinded.6 

§  316.  The  Power  of  declaring  a  Forfeiture  of  Shares.  —  The 
members  of  a  corporation  may  be  compelled  to  contribute  their 
respective  shares  of  the  capital  stock  by  an  action  at  law  brought 
in  the  name  of  the  corporation  ;  and,  at  common  law,  this  is  the 
only  remedy  which  can  be  resorted  to.  A  corporation  has  no 
lien  upon  the  shares  of  its  members  to  secure  the  payment  of 
assessments,  unless  it  be  expressly  conferred  by  provision  of  the 

* 

1  Supra,  §  198 ;  Fry  v.  Lexington,  8  Tnfra,  §  463. 
&c.  R.  R.  Co.,  2  Mete.  (Ky.)  314,  *  Supra,  §  204. 
322 ;  Hawkins  v.  Mississippi,  &c.  6  Nugent  v.  Supervisors,  19  Wall. 
R.  R.  Co.,  35  Miss.  688 ;  Danbury,  241 ;  New  Haven,  &c.  R.  R.  Co.  ». 
&c.  R.  R.  Co.  v.  Wilson,  22  Conn.  Chapman,  38  Conn.  56 ;  Bish  v.  John- 
470 ;  Agricultural,  &c.  R.  R.  Co.  v.  son,  21  Ind.  299 ;  Buffalo,  &c.  R.  R. 
Winchester,  13  Allen,  32 ;  Peoria,  &c.  Co.  v.  Dudley,  14  N.  Y.  336 ;  Sche- 
R.  R.  Co.  v.  Preston,  35  Iowa,  125  ;  nectady,  &c.  Plank  Road  Co.  v. 
Rutland,  &c.  R.  R.  Co.  v.  Thrall,  35  Thatcher,  11  N.  Y.  102 ;  Northern 
Vt.  536;  Clark  v.  Monongahela  R.  R.  R.  R.  Co.  v.  Miller,  10  Barb.  260; 
Co.,  10  Watts,  364;  Delaware,  &c.  Pacific  R.  R.  Co.  v.  Renshaw,  18  Mo. 
R.  R.  Co.  v.  Irick,  3  Zabr.  321.  210 ;  South  Bay,  &c.  Co.  v.  Gray,  30 
2  Supra,  §§  198,  199;  Taggart  v.  Me.  547.  See  also  County  of  Scot- 
Western  Md.  R.  R.  Co.,  24  Md.  564 ;  land  v.  Thomas,  94  U.  S.  690 ;  County 
Bucksport,  &c.  R.  R.  Co.  v.  Buck,  68  of  Callaway  v.  Thomas,  93  U.  S.  567. 
Me.  81 ;  Fry  v.  Lexington,  &c.  R.  R.  Compare  Witter  v.  Mississippi  R.  R. 
Co.,  2  Mete.  (Ky.)  321;  Pough-  Co.,  20  Ark.  490;  Mississippi,  &o. 
keepsie  Plank  Road  Co.  v.  Griffin,  24  R.  R.  Co.  v.  Gaster,  24  Ark.  96. 
N.  Y.  150. 
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charter,  by  general  statute,  or  by  special  agreement  between  the 
parties.1  Nor  can  the  shares  of  a  member  be  declared  forfeited 
and  sold  by  the  agents  of  the  company  for  non-payment  of 
assessments,  except  by  virtue  of  an  express  grant  of  authority.2 
Even  the  holders  of  a  majority  of  shares  in  a  corporation  have 
no  implied  authority  to  bind  the  minority  through  a  by-law  pro- 
viding for  a  forfeiture  and  sale  of  the  shares  of  those  members 
who  fail  to  contribute  their  proportion  of  the  capital.3 

§  317.  It  is  in  many  cases  provided  in  charters  and  general 
incorporation  laws  that  the  shares  of  a  stockholder  may  be  de- 
clared forfeited  and  sold  for  non-payment  of  assessments.  A 
power  of  this  character  must  be  strictly  construed ;  and  the  va- 
lidity of  a  forfeiture  and  sale  of  the  shares  of  a  member  depends 
upon  a  strict  compliance  with  the  formalities  prescribed.4  Thus, 
where  it  was  provided  by  statute  that  the  shares  of  a  member 
might,  upon  failure  to  pay  assessments,  be  sold  at  auction  under 
an  order  from  the  directors  to  the  treasurer,  it  was  held  that  a 
sale  made  by  the  treasurer  under  the  authority  of  a  committee 
appointed  by  the  directors  was  unauthorized  and  void ;  nor  could 
a  sale  be  validly  made  under  an  order  of  the  directors  giving  the 
treasurer  discretionary  powers  to  sell  or  to  sue,  but  the  order  of 
the  directors  must  be  absolute.5  If  the  charter  of  a  corporation 
prescribes  a  certain  notice  to  be  given  to  delinquent  sharehold- 

1  Williams  v.  Lowe,  4  Neb.  398  ;  Hart,   6   H.   L.    C.   633.      Compare 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  Knight's   Case,   L.   R.    2    Ch.    321 ; 
90 ;  infra,  \  332.  Johnson  v.  Albany,   &c.  R.  R.    Co., 

2  Williams  v.  Lowe,  4  Neb.  382  ;  40  How.  Pr.  193  ;  Rutland,  &c.  R.  R. 
Ex  parte  Barton,  28  L.  J.  Ch.  637 ;  Co.  ».  Thrall,  35  Vt.  536  ;  Perriu  v. 
s.   c.  5  Jurist,  N.  s.  420 ;  Perrin  v.  Granger,  30  Vt.  595. 

Granger,  30  Vt.  595.  The  power  of  forfeiture  depends 

8  Re  Long  Island  R.  R.  Co.,  19  upon  the  consent  of  the  shareholders ; 

Wend.  37.  and  therefore  a  forfeiture  can  be  de- 

4  Germantown,  &c.  R.  R.  Co.  v.  clared  by  a  corporation  in  a  foreign 

Fitler,  60  Pa.  St.  124  ;  Leweys  Island,  State,  only  if  authorized  by  the  charter 

&c.  R.  R.  Co.  v.  Bolton,  48  Me.  451 ;  or  the  general  laws  under  which  the 

Mitchell  v.  Vermont  Copper  Mining  company  was    formed.      Mitchell   v. 

Co.,  40  N.  Y.  Super.  Ct.  406  ;  Eastern  Vermont  Copper  Mining  Co.,  40  N.  Y. 

Plank  Road  v.  Vaughn,  20  Barb.  157 ;  Super.  Ct.  406. 

Downing  v.   Potts,  3   Zab.  66,   79 ;         6  York,  &c.  R.  R.  Co.  v.  Ritchie, 

Garden   Gully,  &c.  Co.  v.  McLister,  40  Me.  425. 

L.   R.   1  App.   Gas.   39;   Clarke  v. 
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ers  before  declaring  a  forfeiture  of  their  shares,  this  requirement 
must  be  strictly  complied  with ; l  where  a  sale  by  public  auction  is 
required,  a  private  sale  will  be  void ; 2  and  it  is  essential  that  the 
sale  take  place  at  the  time  and  place  indicated.  A  sale  of  the 
shares  of  a  stockholder  for  non-payment  of  assessments  is  void  if 
any  one  of  the  assessments  was  unauthorized ; 3  and  where  the 
amount  due  was  tendered  to  the  proper  agent  of  the  corporation 
before  a  sale  for  non-payment  had  actually  taken  place,  it  was 
held  that  a  sale  made  afterwards  was  unauthorized  and  void.* 

§  318.  Forfeiture  and  Sale.  —  A  grant  of  the  power  to  declare 
a  forfeiture  of  the  shares  of  a  member  for  non-payment  of  calls 
does  not,  by  implication,  exclude  the  common-law  remedy  by 
suit  at  law ;  but  the  remedy  by  forfeiture  is  cumulative,  and  the 
agents  of  the  company  may,  at  their  discretion,  proceed  either 
by  suit  at  law  for  the  unpaid  calls,  or  by  forfeiture  and  sale  of 
the  delinquent  member's  shares.5  However,  each  remedy  is 
exclusive  of  the  other,  and  they  cannot  be  consistently  pursued 
both  at  the  same  time.  A  forfeiture  and  sale  of  the  shares  of  a 
stockholder  operates  as  a  rescission  of  the  contract  of  mem- 
bership, and  wholly  dissolves  the  delinquent  member's  connec- 
tion with  the  company.  He  is  not  thereafter  entitled  to  any 
of  the  privileges  of  membership,  nor  can  he  be  made  to  bear  any 
of  the  burdens  which  are  incidental  to  that  position.6 

1  Leweys  Island  R.  R.  Co.  v.  Bol-  30  N.  H.  390  ;  City  Hotel  v.  Dickin- 
ton,  4-8  Me.  451 ;  Hughes  v.  Antietam  son,  6  Gray,  586 ;  Boston,  &c.  R.  R. 
Mfg.   Co.,   34  Md.    317.      Compare  Co.   v.  Wellington,   113    Mass.   79; 
Knight's  Case,  L.  R.  2  Ch.  321.  Klein  i>.  Alton,  &c.  R.  R.  Co.,  13  111. 

2  Leweys    Island    R.    R.    Co.   v.  514.      See   Canal   Co.  v.  Sansom,  1 
Bolton,  48  Me.  451.  Binney,  70;  and  see  supra,  §  271. 

«  Leweys  Island  R.  R.  Co.  v.  Bol-  «  Mills  v.  Stewart,  41  N.  Y.  384 ; 

ton,  48  Me.  451 ;  Stoneham  Branch  Allen  v.  Montgomery  R.  R.  Co.,  11 

R.  R.  Co.  v.  Gould,  2  Gray,  277.  Ala.  N.  s.  437. 

4  Mitchell  v.  Vermont  Copper  Min-  But  in  England,  under  the  Compa- 

ing  Co.,  67  N.  Y.  280,  and  40  N.  Y.  nies  Acts,  a  shareholder  whose  shares 

Super.  Ct.  406 ;  Sweny  v.  Smith,  have  been  forfeited  remains  liable  as  a 

L.  R.  7  Eq.  324.  past  member.  Creyke's  Case,  L.  R. 

6  Hughes  v.  Antietam  Mfg.  Co.,  5  Ch.  63 ;  infra,  §  605,  note.  The 
34  Md.  317 ;  Northern  R.  R.  Co.  v.  right  to  sue  is  not  lost  until  the  corn- 
Miller,  10  Barb.  268 ;  Piscataqua  Ferry  pany  has  actually  declared  a  forfeiture 
Co.  v.  Jones,  39  N.  H.  491 ;  New  and  given  notice  of  its  election.  Ma- 
Hampshire,  &c.  R.  R.  Co.  v.  Johnson,  con,  &c.  R.  R.  Co.  v.  Vason,  57  Ga. 
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The  question  whether  or  not  a  stockholder  can  be  compelled 
by  suit  at  law  to  pay  such  portion  of  an  assessment  as  may 
remain  unpaid  after  a  forfeiture  and  sale  of  his  shares,  must 
necessarily  depend  upon  the  intent  and  meaning  of  the  charter. 
It  should  be  remembered  in  this  connection  that  the  power  of 
declaring  a  forfeiture  of  the  shares  of  a  member  is  intended  as  a 
remedy  to  be  used  against  defaulting  members,  and  not  in  their 
favor.  The  agents  of  a  corporation  are  not  authorized  to  de- 
clare a  forfeiture  of  shares  when  this  would  be  a  benefit  rather 
than  a  loss  to  the  party  in  default ;  as  where  the  debts  of  a  cor- 
poration are  in  excess  of  its  assets,  excluding  the  capital  not  yet 
called  in.  In  such  case,  the  members  of  the  company  must  bear 
the  loss  equally,  and  both  creditors  and  stockholders  are  inter- 
ested in  preventing  any  member  from  escaping  from  his  obliga- 
tions through  the  formality  of  a  forfeiture  of  his  shares.1  If, 
then,  a  valid  forfeiture  of  shares  can  be  effected  only  when  the 
shares  have  some  value,  it  is  clear  that  no  injustice  is  done  to 
the  members  of  the  company  by  holding  that  a  forfeiture  extin- 
guishes the  liability  of  the  stockholder  for  unpaid  calls.  On  the 
contrary,  it  would  be  unjust  to  the  expelled  member  to  deprive 
him  of  his  shares,  which  were  made  valuable  by  his  own  contri- 
butions, and,  in  addition,  to  compel  him  to  increase  the  capital 
of  the  company  after  his  own  interest  in  it  has  ceased.  It  has 
accordingly  been  held,  that  where  the  charter  of  a  corporation 
simply  authorizes  a  forfeiture  and  sale  of  the  shares  of  a  stock- 
holder for  non-payment  of  calls,  and  the  agents  of  the  company 
elect  to  pursue  that  remedy,  this  discharges  the  stockholder  from 
liability  for  any  calls  remaining  unpaid,  although  the  shares  may 
sell  for  less  than  the  amount  of  such  calls.2  In  Ashton  v.  Bur- 


314.     See  Instone  v.  Frankfort  Bridge  N.  Y.  330  ;   Northern  R.  R.  Co.  v. 

Co.,  2  Bibb,  576.     A  sale  is  not  essen-  Miller,  10  Barb.   260,  277  ;    Macon, 

tial  to  complete  the  forfeiture.     But-  &c.  R.  R.  Co.  v.  Vason,  57  Ga.  31 1; 

land,  &c.   R.  R.  Co.  v.  Thrall,  35  Vt.  Rutland,  &c.  R.  R.  Co.  v.  Thrall,  35 

536;   but  compare  Mitchell  v.  Ver-  Vt.   536;    Mechanics'   Foundry, 

mont  Copper  Mining  Co.,  67  N.  Y.  Co.  v.  Hall,  121   Mass.  272.  *  Com- 

280,  and  40  N.  Y.  Super.  Ct.  406.  pare,  however,  Carson  v.  Arctic  Mining 

1  See  Stanhope's  Case,  L.  R.  1  Ch.  Co.,  5   Mich.  288  ;    Great  Northern 
169;  and  see  infra,  §§  377,  604.  Ry.  Co.  v.  Kennedy,  4  Exch.  417. 

2  Small  v.   Herkimer,  &c.   Co.,  2         In  Herkimer,  &c.  Co.  v.  Small,  21 

316 


CHAP.  IV.]        THE  CONTRACT  OF  MEMBERSHIP. 


§319 


bank l  it  was  even  held  that  a  corporation  which  had  exercised 
its  power  to  forfeit  the  shares  of  a  member  for  non-payment  of 
a  call  could  not  afterwards  recover  upon  a  promissory  note  given 
to  it  by  such  member  for  a  previous  unpaid  assessment  upon  his 
shares. 

§  319.  The  Right  of  Redemption.  —  The  object  of  a  provision 
conferring  the  power  of  forfeiture  and  sale  for  non-payment  of 
calls  is  not  merely  to  bring  about  a  rescission  of  the  contract 
of  membership  upon  equitable  terms,  but  to  compel  prompt 
payment  of  calls  under  penalty  of  the  forfeiture  of  the  share- 
holder's interest.  And  therefore,  if  shares  which  have  been 
forfeited  are  worth  more  than  the  amount  of  unpaid  assessments, 
the  surplus  cannot  be  recovered  by  the  former  holder,  but  belongs 
to  the  corporation.2  • 

In  Walker  v.  Ogden,3  it  was  decided  by  Drummond,  J.,  in  the 
Circuit  Court  of  the  United  States,  that  where  the  shares  of  a 
member  of  a  joint-stock  company  had  been  forfeited,  in  accord- 
ance with  the  articles  of  agreement,  for  non-payment  of  calls, 


Wend.  273  (overruled  2  N.  Y.  330), 
the  Supreme  Court  of  New  York  com- 
pared a  forfeiture  and  sale  of  shares 
for  non-payment  of  calls  with  a  fore- 
closure of  a  mortgage  or  pledge  given 
as  security  for  a  debt ;  and  held  that 
upon  a  forfeiture  and  sale  the  corpora- 
tion was  entitled  to  recover  the  amount 
of  the  calls  after  giving  credit  for  the 
proceeds  of  the  sale.  But  this  view 
is  founded  upon  a  mistaken  analogy. 
The  liability  of  a  stockholder  to  pay 
calls  is  not  in  reality  a  debt,  though  it 
is  treated  as  a  debt  to  the  corporation 
in  a  court  of  law.  This  liability  is 
merely  an  undertaking  with  the  other 
stockholders  to  contribute  to  the  capi- 
tal for  the  common  benefit,  and  each 
stockholder  has  a  beneficial  interest  in 
the  fund  thus  raised.  A  forfeiture 
and  sale  operates  as  a  rescission  of 
the  contract  of  membership,  and  the 
expelled  member  is  deprived  both  of 
his  interest  in  the  capital  and  of  his 


right  to  claim  a  performance  of  the 
contract  by  the  other  members.  To 
hold  a  stockholder  liable  to  pay  calls 
after  a  forfeiture  of  his  shares  would 
be  to  compel  one  party  to  a  contract 
to  perform  his  part  of  the  agreement 
after  the  other  party  had  been  wholly 
discharged.  See  McGrath  v.  Hamil- 
ton Savings,  &c.  Ass.,  44  Pa.  St.  383. 

1  2  Dillon,  435,  before  Dillon  and 
Nelson,   JJ.       It    is    sometimes    ex- 
pressly provided  that  if  the  shares  of 
a  delinquent  stockholder  shall  not  sell 
for  an   amount  sufficient  to  pay  the 
unpaid  calls,  he  shall  be  held  liable  to 
the    corporation    for    the    deficiency. 
See  Danbury,  &c.  R.  R.  Co.  v.  Wilson, 
22  Conn.  436,  456  ;   Stocken's  Case, 
L.    R.    5    Eq.   6.     Compare  Athol, 
&c.  R.  R.  Co.  v.  Prescott,  110  Mass. 
213. 

2  Small  v.  Herkimer,  &c.   Co.,  2 
N.  Y.  330. 

8  1  Biss.  287. 
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a  court  of  equity  might  properly  grant  relief  by  ordering  that, 
upon  payment  of  the  whole  amount  due,  principal  and  interest, 
the  complainant  should  be  allowed  to  redeem  his  stock,  and  that 
certificates  thereof  should  thereupon  be  executed  and  delivered 
to  him  by  the  company.  But  it  is  clear  that  any  negligence  or 
delay  would  deprive  a  delinquent  stockholder  of  the  right  to 
redeem  his  shares.  And  there  seems  much  force  in  the  remarks 
of  Sir  William  Grant,  in  Sparks  v.  Liverpool  Water- Works  Co.1 
In  that  case  a  member  of  an  incorporated  water- works  company 
brought  a  bill  for  relief  against  a  forfeiture  of  his  shares,  which 
had  occurred  without  his  knowledge  through  accidental  circum- 
stances. The  Master  of  the  Eolls  said:  "The  parties  might 
contract  upon  any  terms  they  thought  fit,  and  might  impose 
terms  as  arbitrary  as  they  pleased.  It  is  essential  to  such  trans- 
actions. This  struck  me  as  not  like  the  case  of  individuals.  If 
this  species  of  equity  is  open  to  the  parties  engaged  in  these 
undertakings,  they  could  not  be  carried  on.  It  is  essential  that 
the  money  should  be  paid,  and  that  they  should  know  what  is 
their  situation.  Interest  is  not  an  adequate  compensation,  even 
among  individuals ;  much  less  in  these  undertakings.  In  par- 
ticular cases  interest  might  be  compensation,  but  in  the  majority 
of  cases  it  is  no  compensation,  from  the  uncertainty  in  which 
they  may  be  left.  The  effect  is  the  same  whether  money  has 
been  paid  or  not.  They  know  the  consequence.  The  party 
making  default  is  no  longer  a  member." 

1  13  Vesey,  Jr.  428,  434.     See  also  the  learned  judge  in  Walker  v.  Ogden, 

Germantown,  &c.  Ry.  Co.   v.  Fitler,  upon  the  ground  that  th#  objects  of 

60  Pa.  St.  124.  the  concern  in  the  former  case  were 

The  case  of  Sparks  v.   Liverpool  of  a  public  nature,  while  those  in  the 

Water- Works   was    distinguished  by  latter  case  were  entirely  private. 
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PART    VI. 

TRANSFERS  OF   SHARES. 


§  320.  The  Legal  Effect  of  a  Transfer  of  Shares.  —  A  transfer 
of  shares  in  a  corporation  operates  as  a  complete  novation  of 
the  contract  of  membership.  The  transferor  thereby  ceases  to 
be  a  member  of  the  company,  and  is  discharged  from  all  fur- 
ther liability  upon  his  contract.1  The  transferee,  on  the  other 
hand,  is  substituted  in  place  of  the  retiring  member.  He  thus 
becomes  entitled  to  all  the  privileges  of  membership,  and  may 
claim  all  dividends  declared  while  he  remains  a  stockholder 
in  the  company.  In  March  v.  Railroad  Company,2  Sargent,  J., 


1  Johnson  v.  Laflin,  5  Dill.  65  ; 
Isham  v.  Buckingham,  49  N.  Y.  216 ; 
Cole  v.  Ryan,  52  Barb.  169 ;  Cowles 
v  Cromwell,  25  Barb.  413  ;  Chouteau 
Spring  v.  Harris,  20  Mo.  382  ;  Miller 
v.  Great  Republic,  &c.  Ins.  Co.,  50 
Mo.  55 ;  Allen  v.  Montgomery,  &c. 
R.  R.  Co.,  11  Ala.  N.  s.  451;  Haynes 
v.  Palmer,  13  La.  Ann.  240;  Hud- 
dersfield  Canal  Co.  v.  Buckley,  7  T.  R. 
36 ;  Aylesbury  Ry.  Co.  v.  Mount,  5 
Scott's  N.  R.  127;  Weston's  Case, 
L.  R.  4  Ch.  20  ;  Gilbert's  Case,  L.  R. 
5  Ch.  559  ;  Wilson  v.  Birkenhead,  &c. 
Ry.  Co.,  20  L.  J.  Exch.  306. 

An  original  subscriber  to  the  capi- 
tal stock  of  a  corporation  formed  under 
the  general  railroad  act  of  Feb.  19, 
1849,  of  the  State  of  Pennsylvania, 
does  not  become  discharged  from  lia- 
bility for  the  amount  remaining  unpaid 
upon  his  shares  by  transferring  them 
to  another.  Pittsburgh,  &c.  R.  R.  Co. 
v.  Clarke,  29  Pa.  St.  146 ;  Graff  v. 
Pittsburgh,  &c.  R.  R.  Co.,  31  Pa.  St. 
489.  In  England,  under  the  Compa- 
nies Act  of  1862,  a  transferor  of  shares 


remains  liable  to  creditors  as  a  past 
member.  See  infra,  §  605,  note. 
See  also  §  614. 

2  43  N.  H.  515,  520 ;  and  see 
Goodwin  v.  Hardy,  57  Me.  143 ;  Cen- 
tral R.  R.,  &c.  Co.  v.  Paput,  59  Ga. 
342  ;  Brundage  v.  Brundage,  65  Barb. 
397  ;  Hill  v.  Newichawanick,  &c.  Co., 
48  How.  Pr.  427  ;  Kane  v.  Bloodgood, 
7  Johns.  Ch.  90 ;  Hague  v.  Dandeson, 
2  Exch.  741 ;  Jones  v.  Terre  Haute, 
&c.  R.  R.  Co.,  57  N.  Y.  196,  29  Barb. 
353 ;  Ryan  v.  Leavenworth,  &c.  R.  R. 
Co.,  21  Kans.  365,  403 ;  Gifford  v. 
Thompson,  115  Mass.  478;  Boston, 
&c.  R.  R.  Co.  v.  Commonwealth,  100 
Mass.  399. 

In  Burrows  «.  North  Carolina,  &c. 
R.  R.  Co.,  67  N.  C.  376,  it  was  held 
that  a  transferee  of  shares  in  a  railroad 
company  was  entitled  to  dividends  pre- 
viously declared  by  the  company,  but 
not  payable  until  after  the  time  when 
the  shares  were  transferred.  But  see 
Bright  v.  Lord,  51  Ind.  272 ;  Spear  v. 
Hart,  3  Roberts,  420 ;  Ohio  v.  Cleve- 
land, &c.  R.  R.  Co.,  6  Ohio  St.  489. 
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said:  "The  purchaser  of  a  share  of  stock  in  a  corporation 
takes  the  share  with  all  its  incidents,  and  among  these  is 
the  right  to  receive  all  future  dividends',  that  is,  its  propor- 
tionate share  of  all  profits  not  then  divided ;  and  as  we  under- 
stand the  law  and  the  usage  of  such  corporations,  it  is  wholly 
immaterial  at  what  times  or  from  what  sources  these  profits  have 
been  earned ;  they  are  an  incident  to  the  share  to  which  a  pur- 
chaser becomes  at  once  entitled,  provided  he  remains  a  member 
of  the  corporation  until  a  dividend  is  made."  A  transferee  of 
shares,  also,  impliedly  assumes  all  the  obligations  which  rested 
upon  the  former  holder  as  member  of  the  company,  and  is  liable 
for  calls  made  after  the  transfer  has  been  perfected,  to  the  same 
extent  that  the  original  holder  would  have  been  liable  had  no 
transfer  been  made.1 

§  321.  The  Right  to  transfer  Shares.  —  A  contract  or  personal 
claim  cannot,  in  the  nature  of  things,  be  transferred  like  tangible 
property ;  for  a  novation  implies  a  release  of  the  parties  to  the 
original  agreement,  and  the  formation  of  an  exactly  similar  con- 
tract after  substituting  a  new  party  in  place  of  one  who  retires. 
It  is  obvious  that  a  transaction  of  this  description  cannot  take 
place  without  the  mutual  consent  of  the  parties  to  the  first 
agreement,  as  well  as  of  those  who  enter  into  the  new.  At  com- 
mon law,  a  novation  can  be  effected  only  by  means  of  an  agree- 
ment directly  between  the  parties  themselves ;  and  the  obligation 
of  a  contract  cannot  be  made  transferable  at  the  will  of  the 
obligee,  even  by  express  stipulation,  except  in  case  of  negotiable 
paper,  by  the  custom  of  merchants.  Hence  shares  in  a  copart- 
nership or  a  joint-stock  company  cannot  be  made  transferable 

A  sale   of  shares  impliedly  includes  Bridge  Co.,  6  H.  &J.  128  ;  Hall  v.U.  S. 

dividends.     This  is  shown  by  the  fact  Ins.  Co.,  5  Gill,  484 ;  Mann  v.  Carrie, 

that,  after  dividends   have   been   de-  2  Barb.  294 ;  Cole  v.  Ryan,  52  Barb, 

clared,  the  market  value  of  the  shares  168  ;  Merrimac  Mining  Co.  v.  Bagley, 

falls.     Black  v.  Homersham,  L.  R.  4  14  Mich.   501 ;    Huddersfield    Canal 

Ex.   Div.   24 ;    Currie  v.  White,   45  Co.  v.  Buckley,  7  T.   R.   36.      See 

N.  Y.  822,  1  Sweeney,  166.  supra,  §  271.    Contra,  Palmer  v.  Ridge 

1  Webster  v.  Upton,  91  U.  S.  65  ;  Mining  Co.,  34  Pa.  St.  288 ;  Franks 

Pullman  v.  Upton,  96   U.   S.   328 ;  Oil  Co.  v.  McCleary,  63  Pa.  St.  317 ; 

Moore  v.  Jones,  3  Woods,  53 ;  Hart-  Canal  Co.   v.   Sansom,  1  Binn.  70; 

ford,  &c.  R.  R.  Co.  v.  Boorman,  12  semble,  Seymour  v.  Sturgess,  26  N.  Y. 

Conn.   530 ;    Bond   v.    Susquehanna  134. 
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without  statutory  authority ;  for  a  transfer  of  the  shares  would 
involve  a  novation  of  the  contract  between  the  shareholders.1 

But  a  shareholder  in  an  ordinary  business  corporation  may 
transfer  his  shares  at  will,  upon  simply  giving  notice  of  the 
transfer,  unless  expressly  provided  to  the  contrary,  by  the  char- 
ter or  by  general  law ;  and  the  consent  of  all  the  members  of 
the  company  to  the  novation  effected  by  a  transfer  will  be  con- 
sidered as  impliedly  given  in  advance.2  The  managing  agents 
of  a  corporation  are  impliedly  authorized  to  make  reasonable 
rules,  regulating  the  method  of  transferring  shares.  Thus,  a 
by-law  requiring  a  transfer  to  be  entered  upon  the  books  of  the 
company  is  valid.3  But  they  cannot  prohibit  transfers  entirely ; 
and  any  unreasonable  restriction  upon  the  right  of  transfer  will 
not  be  allowed.  Thus,  a  majority  of  the  shareholders  of  a  cor- 
poration cannot,  without  express  authority  by  the  charter,  pass 
a  by-law,  making  the  right  to  transfer  shares  depend  upon  the 
approval  of  the  board  of  directors,  or  any  other  agent  of  the  com- 
pany.4 

§  322.  After  Insolvency  or  Dissolution.  —  The  right  of  trans- 
fer is  a  privilege  conferred  upon  the  members  of  a  company,  for 
their  mutual  benefit;  its  chief  object  is  to  induce  persons  to 
invest  their  money  in  the  common  enterprise,  by  enabling  them 
to  convert  their  shares  into  cash,  and  to  withdraw  at  any  time. 
But  the  right  of  transfer  is  not  intended  as  a  means  of  enabling 
a  stockholder  to  escape  from  bearing  a  share  of  the  loss,  after 
having  shared  in  the  chances  of  success.  After  a  corporation 
has  failed,  every  shareholder  may  claim  that  every  other  share- 

1  Duviergier  v.   Fellows,  5   Bing.  8  Farmers',  &c.  Bank  v.  Wasson, 
248,  266,  267.     But  an  agreement  to  48  Iowa,  339  ;  infra,  §  332,  note, 
receive  an  assignee  as  shareholder  will  4  Farmers',  &c.  Bank  v.  Wasson, 
be  enforced  in  equity  as  a  trust.     See  48   Iowa,  339  ;    Sargent  v.  Franklin 
Page  v.  Cox,  10  Hare,  163.     See  also  Ins.  Co.,  8  Pick.  90.     Compare  Fisher 
Lovegrove  v.  Nelson,  3  M.  &  K.  20  ;  v.  Essex  Bank,  5  Gray,  378,  382.     See 
Fox  v.  Clifton,  9  Bing.  119 ;  Jefferys  also   Chouteau   Spring  v.  Harris,  20 
v.  Smith,  3  Russ.  158.  Mo.  389 ;    Moore  v.  Bank  of  Com- 

2  Stebbins  v.  Phnenix  Ins.  Co.,  3  merce,  52  Mo.  377  ;  Johnson  v.  Laflin, 
Paige,  350.     See  Sargent  v.  Franklin  5  Dill.  76 ;  Weston's  Case,  L.  R.  4 
Ins.  Co.,  8  Pick.  90.     Compare  Allen  Ch.  20 ;  Gilbert's  Case,  L.  R.  5  Ch. 
v.  Montgomery  R.  R.   Co.,  11  Ala.  559. 

N.  8.  451. 
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holder  who  was  a  party  to  the  speculation  shall  bear  an  equal 
portion  of  the  loss ;  and  a  transfer  of  shares  to  an  insolvent,  or 
any  other  person  unable  to  perform  the  obligations  of  a  stock- 
holder, for  the  purpose  of  escaping  liability  and  thus  obtaining 
an  undue  advantage  over  the  other  members,  will  not  be  allowed 
to  prevail1 

The  right  of  a  stockholder  to  transfer  his  shares  ceases  upon 
a  dissolution  of  the  corporation ;  for,  after  a  dissolution,  the  con- 
tract of  membership  is  at  an  end,  and  no  further  novation  is  pos- 
sible. The  interest  of  a  stockholder  in  the  assets  of  a  corporation 
after  its  dissolution  is  a  purely  equitable  claim,  and  an  assignment 
of  this  interest  will  be  recognized  only  by  a  court  of  equity.2 

§  323.  Formalities  prescribed  by  Charter  must  be  observed.  — 
It  is  frequently  provided  by  the  charter  or  general  law  under 
which  a  corporation  was  formed,  that  the  shares  of  its  members 
shall  be  transferable  only  in  a  prescribed  manner,  or  under 
certain  conditions.  A  provision  of  this  description  is  not  only  a 
rule  of  law  limiting  the  transferability  of  the  shares,  but  it  consti- 
tutes a  part  of  the  agreement  between  the  shareholders ;  and  the 
mutual  consent  necessary  to  a  novation  of  this  agreement  can 
be  implied  only  provided  the  required  conditions  are  fulfilled. 
Hence  no  valid  transfer  of  the  legal  title  to  shares,  or  novation  of 
the  contract  of  membership,  can  be  effected,  except  in  the  man- 
ner prescribed  by  the  charter  of  the  corporation.3  Thus,  where 
the  charter  and  by-laws  of  a  company  provided  that  the  shares  of 

1  Everhart  v.   "West  Chester,  &c.  J.;  Union  Bank  v.  Laird,  2  Wheat. 
R.  R.  Co.,  28  Pa.  St.  339 ;  Chouteau  390,  per  Story,   J. ;   Hibblewhite  v. 
Spring  v.  Harris,  20  Mo.  382,  390;  McMorine,  6  M.  &  W.  200;  Merrill. 
Johnson  v.  Laflin,  6  Cent.  L.  J.  131,  v.  Call,  15  Me.  428  ;  Weyer  v.  Second 
5  Dill.  76 ;  supra,  §  318 ;  infra,  §  378.  Nat.    Bank,  57   Ind.    198  ;  Fisher  v. 
In  England,   however,   the    right  to  Essex  Bank,  5  Gray,  373 ;  Corden  v. 
transfer  seems  to  be  absolute  at  any  Universal  Gas  Light  Co.,  6  Dowl.  & 
time  before  proceedings  are  instituted  L.   379 ;  State  v.  Pettinelli,  10  Nev. 
to    wind    up   the   company.      Infra,  141. 

§  605,  note.  A  transfer  of  shares  in  a  foreign 

2  James  v.   Woodruff,   10  Paige,  State  must  be  made  in  accordance  with 
540;  affd.  2  Denio,  574 ;  and  see  infra,  the  charterer  general  laws  under  which 
§   672.      Compare    Callanan   v.   Ed-  the  corporation  was  formed.     Black  v. 
wards,  32  N.  Y.  483.  Zacharie,  3  How.  483  ;  infra,  §§  501- 

8  See    Northrop  v.  Newton,   &c.    507. 
Turnpike  Co.,  3  Gonn.  544, per  Hosmer, 
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its  members  should  be  transferable  only  on  the  treasurer's  book, 
either  in  person  or  by  authorized  attorney,  it  was  held  that  an 
assignee  of  shares  did  not  become  liable  to  pay  calls  until  the 
transfer  had  been  executed  in  the  manner  prescribed,  although 
the  company  had  notice  of  the  assignment.1  Under  similar 
circumstances  it  was  held  that  the  assignee  could  not,  at  law, 
recover  dividends  which  had  been  declared  by  the  company ;  for 
the  assignee  was  not  legally  a  shareholder  in  the  company.2 
Nor  can  a  merely  equitable  assignee  vote  at  corporate  meetings.3 

The  original  owner  of  shares  is  not  discharged  from  his  lia- 
bility to  the  company  and  to  creditors  until  all  the  conditions  of 
a  valid  transfer  have  been  complied  with.4 

§  324  Upon  the  same  principle,  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  a  banking  corporation,  which  by 
the  terms  of  its  charter  had  a  lien  iipon  the  shares  of  its  stock- 
holders for  debts  due  the  bank,  could  not  be  deprived  of  this 
lien  by  an  assignment  which  was  not  entered  upon  the  books 
in  the  manner  required  by  law.  Mr.  Justice  Story  said :  "  No 
person  can  acquire  a  legal  title  to  any  shares,  except  under  a 
regular  transfer,  according  to  the  rules  of  the  bank ;  and  if  any 
person  takes  an  equitable  assignment,  it  must  be  subject  to  the 
rights  of  the  bank  under  the  act  of  incorporation,  of  which  he  is 
bound  to  take  notice."  6  On  the  other  hand,  it  was  held  in  Indi- 
ana that  a  corporation  could  not  claim  a  lien  upon  shares,  on 
account  of  an  indebtedness  of  a  mere  assignee,  no  transfer  hav- 
ing been  executed  on  the  books,  where  the  charter  of  the  com- 
pany gave  it  a  lien  for  debts  of  its  stockholders  only.  The  court 
said :  "  Ownership,  simply,  of  a  certificate  of  stock  in  the  bank, 

1  Marlborough  Mfg.  Co.  v.  Smith,         8  Infra,  \  360. 

2  Conn.  579.  4  McEuen   v.   West  London,  &c. 

2  Northrop  v.  Newton,  &c.  Turnpike  Co.,  L.  R.  6  Ch.  655;  Midland,  &c. 
Co.,  3  Coun.  544;  Oxford  Turnpike  Ry.  Co.  v.  Gordon,  16  M.  &  W.  804; 
Co.  v.  Buimell,  6  Conn.  552.    Compare  s.  c.  5  Eng.  Ry.  Gas.  76 ;  Sayles  v. 
Cleveland,  &c.  R.  R.  Co.  v.  Robbins,  Blane,  19  L.  J.  Q.  B.  19  ;  s.  c.  6  Eng. 
35  Ohio  St.  483;  Hall  v.  Rose  Hill,  Ry.  Gas.  79;  and  see  infra,  §§  373, 
&c.  Co.,  70  111.  673 ;  Chambersburgh,  601. 

&c.  Ins.  Co.  v.  Smith,  11  Pa.  St.  120 ;         6  Union  Bank  v.  Laird,  2  Wheat. 

Northrop  v.  Curtis,  5  Conn.  246.    Con-  390 ;   and  see   Bank  of  Commerce's 

tra,   Hill  v.  Newichawanick  Co.,  48  Appeal,  73  Pa.  St.  59. 
How.  Pr.  427. 
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did  not  constitute  the  owner  a  stockholder.  It  required  a  trans- 
fer of  the  stock  to  him  upon  the  books  of  the  bank." 1 

A  transfer  of  shares  from  the  person  in  whose  name  the  legal 
title  stands  upon  the  books  of  the  company  vests  the  legal  title 
in  the  transferee  and  if  such  transferee  was  a  purchaser  for  value 
and  without  notice  of  existing  claims  upon  the  shares,  his  title 
will  be  upheld  both  at  law  and  in  equity.2 

§  325.  Transfers  upon  the  Stock-books. — It  is  commonly  pro- 
vided by  the  charter  or  by-laws  of  a  corporation  that  the  shares 
of  its  stockholders  shall  be  transferable  by  entry  upon  the  books 
of  the  company,  and  that  upon  a  surrender  of  the  outstanding 
certificate  a  new  certificate  shall  be  issued  to  the  transferee. 
Under  a  provision  of  this  description,  a  mere  request  upon  the 
officers  of  a  company  to  enter  a  transfer  is  not  sufficient  to  con- 
stitute the  transferee  a  stockholder,  but  the  actual  entry  upon 
the  books  of  the  company  is  essential.3  Where  shares  are  trans- 
ferable only  "  in  person  or  by  attorney  "  on  the  books  of  the  com- 
pany upon  surrender  of  the  certificate,  the  corporation  is  not 
bound  to  allow  a  transfer  to  be  made,  except  by  the  owner  in 
person  or  his  duly  authorized  attorney.4  A  provision  in  the 
charter  of  a  corporation  requiring  a  transfer  of  shares  to  be  regis- 
tered by  the  board  of  directors,  does  not  give  the  directors  a 
discretionary  power  to  refuse  to  register  a  transfer  which  has 
been  bona  fide  made.6  But  where  the  directors  of  a  company  are 

1  Helm  v.  Swiggett,  12  Ind.  194.  certificate  is  merely  the  evidence  of  the 
But  see  Planters',  &c.  Mut.  Ins.  Co.  shareholder's  rights.     First  Nat.  Bank 
v.  Selma  Sav.  Bank,  63  Ala.  585.  v.  Gifford,  47  Iowa,  575,  583  ;  Hawley 

2  Sabin  v.  Bank  of  Woodstock,  21  v.  Upton,  102  U.  S.  314 ;  supra,  \  258. 
Vt.   353 ;  and  see  Naglee  v.  Pacific  8  Brown  v.   Adams,  5  Biss.  181. 
Wharf.  Co.,  20  Cal.  529  ;  Western  v.  As  to  what  operates  as  a  valid  trans- 
River,   &c.   Co.,   5   Cal.   186 ;   Steb-  fer  upon  the  books,  see   Chambers- 
bins   v.    Phoenix   Ins.   Co.,    3    Paige,  burgh,  &c.  Ins.  Co.  v.  Smith,  11  Pa. 
350 ;  Williams   v.   Mechanics'   Bank,  St.  120 ;  Northrop  ».  Curtis,  5  Conn. 
5   Blatchf.    59.     Compare   Lowry  v.  246 ;   Pinkerton  w.   Manchester,    &c. 
Commercial  Bank,  Taney's  Dec.  310,  R.  R.  Co.,  42  N.  H.   424 ;  Sargent 
327,  328;  Pennsylvania  R.  R.  Co.'s  v.  Franklin  Ins.   Co.,    8    Pick.   90; 
Appeal,  86  Pa.  St.  80.  Ellison  v.  Schneider,  25  La.  Ann.  435. 

A    transfer    of   shares    upon   the  4  Mechanics'  Bank  v.  Mariposa  Co., 

books  of  the  corporation  constitutes  3   Roberts.   395 ;    Purchase  v.  New 

the  transferee  a  stockholder,  although  York  Exchange  Bank,  id.  164. 

no   new    certificate   is   issued.      The  6  Weston's   Case,  4  Ch.  20 ;  Gil- 
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expressly  invested  with  a  discretionary  power  to  approve  or  dis- 
approve of  transfers,  they  are  not  bound  to  state  their  reasons 
for  disallowing  a  transfer ;  and  if  there  is  no  evidence  that  the 
directors  acted  capriciously  or  unfairly,  a  court  of  equity  will 
not  interfere.1 

§  326.  Equitable  Assignments  of  Shares.  —  While  the  consent 
of  both  of  the  parties  to  a  contract  is  necessary  in  order  to  effect 
a  novation,  yet  either  party  may  bind  himself  by  assigning  to  a 
stranger  the  right  of  enjoying  his  claims  under  the  contract;  and 
the  interest  of  the  assignee  will  be  protected  in  equity  as  a  trust, 
and  may  be  enforced  through  the  assignor. 

This  principle  has  been  applied  in  case  of  an  assignment  of 
shares  in  a  corporation.  A  novation  of  the  contract  of  the  share- 
holders can  be  effected  only  in  the  manner  prescribed  by  the 
charter;  and  an  assignment  of  shares  not  executed  in  the  man- 
ner required  does  not  alter  the  relations  existing  between  the 
assignor  and  the  other  members  of  the  company.  But  the  bene- 
ficial interest  of  a  member  may  be  transferred  by  any  agree- 
ment which  is  binding  between  the  parties  to  the  assignment.  A 
trust  is  thus  created  and  the  equitable  rights  of  the  beneficiary 
will  be  protected  and  enforced  by  a  court  of  equity.2  Thus,  in 

bert's  Case,  L.  R.  5  Ch.  559;  John-  Mo.   149 ;  "Turtle  v.  Walton,   1   Ga. 

sou  0.  Laflin,  5  Dill.  76 ;  supra,  §  321.  43  ;  McReady  v.   Rumsey,   6    Duer, 

1  Penny's  Case,  L.  R.  8  Ch.  446.  574.     See  Johnson  v.  Laflin,  5  Dill. 
Compare  Chap  pell's  Case,  L.  R.  6  Ch.  79,  and  cases  cited. 

446,  where  the  discretion  of  the   di-         Notice  to  a  corporation  that  certain 

rectors  was  limited  by  the  twenty -first  shares  are  held  in  trust  does  not  make 

section  of  the  deed.  the  company  liable  for  allowing  the 

2  See   Quiner  v.  Marblehead   Ins.  trustee    to   execute    an   unauthorized 
Co.,  10  Mass.  476  ;  United  States  v.  transfer.     See  Albert  v.  Savings  Bank, 
Outts,  1  Sumner,  133  ;  Ex  parte  Dob-  2  Md.  159,  and  1  Md.  Ch.  407;  Hutch- 
son,  2  Mont.  D.  &  D.  685 ;  Stebbins  ins  v.  State  Bank,  12  Mete.  421. 

v.   Phoenix   Ins.  Co.,  3   Paige,  350 ;          But  it  has  been  held  that  the  cor- 

Gilbert  v.  Manchester  Iron,  &c.  Co.,  poration  is  liable  if  it  does  not  make 

11  Wend.  627 ;  Nesmith  v.  Washing-  due  inquiry  whether  the  trustee  has 

ton  Bank,  6  Pick.   324 ;  Brigham  v.  authority  under  the  trust  to  make  the 

Mead,  10  Allen,  245 ;  Sabin  v.  Bank  transfer.     Loring  v.    Salisbury  Mills, 

of  Woodstock,  21  Vt.  353  ;  Conant  v.  125  Mass.  151;  Lowryu  Commercial, 

Reed,  1  Ohio  St.  298  ;  Baltimore,  &c.  &c.  Bank,  Tauey's  Dec.  310 ;  Bayard 

Ry.  Co.  v.  Sewell,  35  Md.  252 ;  Duke  v.   Farmers',    &c.    Bank,  52  Pa.    St. 

v.  Cahawba  Nav.  Co.,  10  Ala.  N.  s.  82 ;  232 ;  Magwood  v.  Railroad  Co.,  5  S.  C. 

Perpetual  Ins.  Co.  v.   Goodfellow,  9  379;   Stewart  v.  Fireman's  Ins.  Co., 
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Parrott  v.  Byers,1  it  was  held  that  an  assignee  of  shares  whose 
title  had  not  been  perfected  by  a  transfer  on  the  books  was  en- 
titled to  the  assistance  of  a  court  of  chancery,  in  order  to  pro- 
tect his  rights  under  the  assignment  from  being  impaired  by 
the  wrongful  acts  of  the  trustees.  In  Black  v.  Zacharie,2  shares 
in  a  corporation  were  attached  in  the  hands  of  an  equitable 
assignee,  on  account  of  a  claim  against  the  shareholder  in 
whose  name  they  stood  upon  the  books  of  the  company.  But 
the  Supreme  Court  of  the  United  States  held  that  the  rights 
of  the  attaching  creditor  were  subject  to  those  of  the  assignee 
of  the  shares.  Mr.  Justice  Story  said :  "  Courts  of  law,  as  well  as 
courts  of  equity,  are  constantly,  in  all  States  where  the  common 
law  prevails,  in  the  habit  of  holding  a  prior  assignment  of  the 
equitable  interest  in  stock,  as  superseding  the  rights  of  attaching 
creditors,  who  attach  the  same  with  a  full  knowledge  of  the  as- 
signment. ...  It  is  true  that  the  charters  of  the  Carrollton  Bank 
and  of  the  Gas-Light  and  Banking  Company  provide  that  no 
transfer  of  the  stock  of  these  corporations  shall  be  valid  or  effec- 
tual until  such  transfers  shall  be  entered  or  registered  in  a  book 
or  books  to  be  kept  for  that  purpose  by  the  corporation.  4But 
this  is  manifestly  a  regulation  designed  for  the  security  of  the 
bank  itself,  and  of  third  persons  taking  transfers  of  the  stock 
without  notice  of  any  prior  equitable  transfer.  It  relates  to  the 
transfer  of  the  legal  title,  and  not  of  any  equitable  interest  in 
the  stock  subordinate  to  that  title."  3 

53  Md.  564.     See. Pennsylvania  R.  R.  Conn.   25  ;   Broadway  Bank  v.   Mc- 

Co.'s  Appeal,  86  Pa.  St.  80.    Compare  Elrath,    2   Beasley,    24  ;    Huuterdon 

Friedlauder  v.   Slaughter-House   Co.,  Bank  v.  Nassau  Bank,  17  N.  J.  Eq. 

31  La.  Ann.  523 ;  Brewster  v.  Sime,  496 ;  Scripture  v.  Francestown  Soap- 

42  Cal.  139 ;  Duncan  v.  Jaudon,  15  stone  Co.,  50  N.  H.  571 ;  Eraser  v. 

Wall.   165  ;    Shaw  v.    Spencer,   100  Charleston,  11  S.  C.  486,  519 ;  Sar- 

Mass.  382.  gent  v.  Essex  Marine  Ey.  Co.,  9  Pick. 

A    corporation    cannot   refuse   to  201;  Comeau  v.  Oil  Co.,  3  Daly,  218; 

allow  a  transfer  of  shares  on  account  Farmers',    &c.   Bank   v.  Wasson,   48 

of  the  illegality  or  want  of  considera-  Iowa,  336 ;  Boston  Music  Hall  Ass.  ». 

tion  to  the  assignment.     Helm  v.  Swig-  Cory,  129   Mass.  435  ;    Dickinson  v. 

gett,  12  Ind.  194.  Central  Bank,  id.  279  ;  Smith  v.  Cres- 

1  40  Cal.  614,  625.  cent  City  Live  Stock,  &c.  Co.,  30  La. 

2  3  How.  483.  Ann.  1378. 

8  Black  v.  Zacharie,  3  How.  483,         Notice  to  the  attaching  creditor  is 
512,  513.     See  also  Colt  v.  Ives,  31    not  essential.     Merchants'  Nat.  Bank 
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§328 


§  327.  Upon  the  same  principle  it  has  been  held,  that  if  a  pur- 
chaser of  shares  at  an  execution  sale  had  notice  of  the  claims 
of  an  equitable  assignee,  his  title  will  be  subject  to  the  rights 
of  such  assignee,  although  the  judgment  debtor  was  the  legal 
owner  of  the  shares  upon  the  books  of  the  company.1 

Where  the  charter  of  a  corporation  gives  it  a  lien  upon  the 
stock  of  a  shareholder,  for  any  debt  which  he  may  owe  to  the 
company,  it  is  clear  that  an  existing  lien  cannot  be  divested 
by  an  assignment  without  a  regular  transfer  upon  the  books  ; 
but,  after  receiving  notice  of  an  equitable  assignment  of  the 
shares,  the  corporation  cannot,  by  giving  credit  to  the  legal 
owner,  create  a  lien  at  the  expense  of  the  assignee.2 

§  328.  Assignment  by  Indorsement  of  the  Certificate  of  Shares. 
—  By  general  mercantile  usage,  shares  of  stock  in  a  corporation 
are  assignable  by  indorsement  upon  the  certificate  representing 
them.  And  it  is  settled  by  authority,  that  where  an  assign- 
ment of  shares  and  power  of  attorney  to  execute  a  transfer  upon 
the  stock-books  are  signed  by  the  holder,  with  the  name  of  the 


v.  Richards,  6  Mo.  App.  454,  and 
cases  supra ;  Drake  on  Attachment, 
§  604  et  seq.  But  see  Button  v.  Con- 
necticut Bank,  13  Conn.  498 ;  Shipman 
v.  JEtna  Ins.  Co.,  29  Conn.  245,  253. 

It  has  been  held  that  notice  to  the 
corporation  is  required  in  order  to 
protect  the  transferee  from  attaching, 
creditors  of  the  transferor.  State 
Insurance  Co.  v.  Sax,  2  Cooper  (Tenn. 
Ch.),  507 ;  Pinkerton  v.  Manchester, 
&c.  R.  R.  Co.,  42  N.  H.  425 ;  Wil- 
liams v.  Mechanics'  Bank,  5  Blatchf. 
59.  And  in  certain  cases  it  has  been 
decided  that  an  express  provision  in  a 
charter  or  general  law  providing  that 
transfers  should  be  made  upon  the 
books,  rendered  an  informal  assign- 
ment wholly  void  as  to  creditors  of  the 
assignor.  Eisher  y.  Essex  Bank,  5 
Gray,  373 ;  Blanchard  v.  Dedham,  &c. 
Co.,  12  Gray,  213 ;  Rock  v.  Nichols, 
3  Allen,  315  ;  Application  of  Murphy, 
51  Wis.  519;  Skowhegan  Bank  v. 


Cutler,  49  Me.  315 ;  People's  Bank  v. 
Gridley,  8  Reporter,  76  (Supr.  Ct.  of 
111.).  Compare,  however,  the  cases 
cited  above,  and  see  infra,  §  328  et  seq. 
Provisions  of  this  character  seem  in 
most  cases  to  be  intended  for  the  regu- 
lation of  the  internal  affairs  of  the 
corporation  (see  supra,  \\  45-50),  and 
not  for  the  purpose  of  giving  creditors 
any  special  claims  upon  the  shares  of 
a  stockholder.  Hence,  if  an  assign- 
ment made  without  the  prescribed  for- 
malities is  held  valid  as  between  the 
assignor  and  assignee,  it  should  also 
be  held  valid  with  regard  to  their  cred- 
itors whose  rights  are  merely  .derivative. 

1  Newberry  v.  Detroit,    &c.  Iron 
Co.,  17  Mich.  141 ;  Weston  v.  Bear 
River,  &c.  Co.,  6  Cal.  425. 

2  Bank  of  America  v.  McNeil,  10 
Bush,    54 ;  Conaut  v.   Reed,  1  Ohio 
St.  298.     Compare  People  v.  Crockett, 
9   Cal.  112;  Nesmith  v.  Washington 
Bank,  6  Pick.  324. 
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transferee  left  blank,  the  certificate  thus  indorsed  may  be  passed 
from  hand  to  hand,  and  the  last  holder  will  be  entitled  to  fill  up 
the  assignment  with  his  own  name,  and  complete  the  transfer 
upon  the  books  of  the  company.1  An  assignment  of  shares  in  a 
corporation  is  valid  although  not  made  under  seal ; 2  and  it  would 
seem  that  a  sale  or  assignment  of  shares  which  is  intended  by 
the  parties  to  pass  a  complete  title  is  of  itself  an  implied  delega- 
tion of  authority  to  both  vendor  and  vendee,  to  execute  a  legal 
transfer  of  the  shares  upon  the  books  of  the  company.3 

§  329.  The  Legal  Effect  of  an  Assignment  of  a  Certificate  of 
Shares.  —  Shares  of  corporate  stock  are  dealt  with  in  the  market 
like  negotiable  paper  or  chattels ;  and  the  certificates  issued  as 
evidence  of  the  ownership  of  the  shares  are  treated  as  represent- 
ing the  shares  themselves.  Hence  the  ownership  of  a  certificate 
of  shares  implies  the*  apparent  ownership  of  the  shares  them- 
selves; and  this  apparent  title  of  the  owner  of  the  certificate 
may  be  passed  to  an  assignee  by  delivery  of  the  certificate 
indorsed  in  blank.4 

Thus,  in  McNeil  v.  Tenth  National  Bank 6  it  was  held  that 


1  Kortright  v.  Commercial  Bank, 
20  Wend.  91;  affd.  22  Wend.  348; 
Matthews  ».  Massachusetts  Nat.  Bank, 
1  Holmes,  396  ;  Broadway  Bank  v. 
McElratli,  2  Beasley,  24 ;  Bridgeport 
Bank  v.  New  York,'&c.  R.  R.  Co.,  30 
Conn.  231 ;  Winter  v.  Belmont  Mining 
Co.,  53  Cal.  48  ;  New  York,  &c.  R.  R. 
Co.  v.  Schuyler,  34  N.  Y.  30;  Mc- 
Neil v.  Tenth  Nat.  Bank,  46  N.  Y. 
324;  Weaver  v.  Barden,  49  N.  Y. 
286 ;  Holbrook  v.  N.  J..Zinc  Co.,  57 
N.  Y.  661 ;  Leitch  v.  Wells,  48  N.  Y. 
586  ;  First  Nat.  Bank  v.  Gifford,  47 
Iowa,  575. 

It  has  been  held  that  a  blank  as- 
signment and  power  of  attorney  to 
transfer  shares  of  stock  may  be  filled 
up  after  the  death  of  the  transferor, 
and  the  stock  transferred  under  it. 
Fraser  v.  Charleston,  11  S.  C.  486. 

In  Matthews  v.  Massachusetts  Nat. 
Bank,  1  Holmes,  396,  Shepley,  J., 
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held  that  signing  a  transfer  in  blank 
upon  a  certificate  of  shares  was  a 
warranty  of  their  genuineness ;  and 
that  where  a  forged  certificate  having 
a  transfer  in  blank  indorsed  upon  it 
came  into  the  hands  of  a  bonafide  pur- 
chaser, he  was  entitled  to  hold  the 
party  who  indorsed  the  transfer  liable 
to  make  good  the  loss. 

2  Atkinson  v.  Atkinson,  8  Allen,  15. 

8  Webster  v.  Upton,  91  U.  S.  65 ; 
Johnson  v.  Laflin,  5  Dill.  79,  80. 

Where  the  certificate  of  shares  pro- 
vides that  the  stock  is  transferable 
only  on  the  books  of  the  company,  the 
officers  of  the  company,  and  not  the 
assignor  of  the  shares,  should  make 
the  transfer  on  the  books.  Green 
Mountain,  &c.  Turnpike  Co.  v.  Bulla, 
45  Ind.  1. 

4  See  cases  cited  infra. 

6  46  N.  Y.  324. 
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where  the  owner  of  certain  shares  of  stock  had  pledged  his  cer- 
tificate indorsed  with  an  assignment  and  power  of  attorney  in 
blank,  and  the  pledgee  wrongfully  assigned  the  certificate  to  a 
bona  fide  purchaser  without  notice,  the  title  of  such  purchaser 
was  superior  to  that  of  the  prior  owner.  Eapallo,  J.,  said :  "  The 
holder  of  such  a  certificate  and  power  possesses  all  the  external 
indicia  of  title  to  the  stock,  and  an  apparently  unlimited  power 
of  disposition  over  it.  He  does  not  appear  to  have,  as  is  said 
in  some  of  the  authorities  cited  concerning  the  assignee  of  a 
chose  in  action,  a  mere  equitable  interest,  which  is  said*  to  be 
notice  to  all  persons  dealing  with  him  that  they  take  subject  to 
all  equities,  latent  or  otherwise,  of  third  parties  ;  but,  apparently, 
the  legal  title  and  the  means  of  transferring  such  title  in  the 
most  effectual  manner." l 

Upon  the  same  principle,  it  has  been  held  that  where  certifi- 
cates of  shares  which  had  been  indorsed  in  blank  were  stolen 
from  the  rightful  owner,  and  afterwards  came  into  the  hands  of 
a  bona  fide  purchaser,  the  latter  obtained  a  valid  title  to  the 
shares.2  It  has  likewise  been  decided  that  the  doctrine  of  con- 
structive notice  by  lis  pendens  has  no  application  to  shares  of 
stock  which  pass  from  hand  to  hand  by  delivery  and  indorse- 
ment of  the  certificate,  like  negotiable  instruments.3  In  Noyes 
v.  Spaulding,4  the  defendant  had  agreed  to  pay  the  plaintiff  a 
certain  sum  of  money  in  consideration  of  certain  shares  of  stock 

1  McNeil  v.  Tenth  Nat.  Bank,  46    Meadow  Valley  Mining  Co.,  50  Cal. 
N.  Y.  324,  332;  Lowry  v.  Commercial,    412 ;  but  see  Sprague  v.  Cocheco  Mfg. 
&c.  Bank,  Taney's  Decisions,  310,  327,    Co.,  10  Blatchf.  173. 

328;    Holbrook  v.  New  Jersey  Zinc         8  Leitch  v.  Wells,  48  N.  Y.  586; 

Co.,  57  N.  Y.  616  ;  Pennsylvania  R.  R.  Holbrook  v.  New  Jersey  Zinc  Co.,  57 

Co.'s  Appeal,  86  Pa.  St.  80 ;   West  N.  Y.  616. 

Branch,  &c.  Canal  Co.'s  Appeal,  81*  4  27  Vt.  420.  Compare  Bruce  v. 
Pa.  St.  19  ;  Baldwin  v.  Canfield,  26  Smith,  44  Ind.  1 ;  Ross  ».  South-West- 
Minn.  43 ;  Strange  ».  H.  &  T.  C.  R.  R.  ern  Ry.  Co.,  53  Ga.  514;  Merrill  v. 
Co.,  53  Tex.  162 ;  Baker  v.  Wasson,  Call,  15  Me.  428. 
id.  150.  Compare  Crocker  v.  Crocker,  Where  shares  in  a  corporation  are 
31  N.  Y.  507 ;  Weaver  v.  Barden,  49  sold  or  pledged,  subject  to  an  agree- 
N.  Y.  507 ;  and  see  Queen  v.  Shrop-  ment  to  retransfer,  it  is  not  necessary 
shire  Ry.,  &c.  Co.,  L.  R.  7  H.  L.  496,  that  the  identical  shares  be  returned, 
and  L.  R.  8  Q.  B.  420.  Noyes  v.  Spaulding,  27  Vt.  420;  Har- 

2  Winter  v.  Belmout  Mining  Co.,  denbrough  v.   Bacon,   53    Cal.    356; 
53   Cal.  48,  explaining   Sherwood  v.  Gilpin  v.  Ho  well,  5  Pa.  St.  41. 
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to  be  delivered  to  him  by  the  plaintiff.  It  was  held  by  the 
court  that  a  tender  of  a  certificate  of  shares  and  power  of  attor- 
ney authorizing  the  defendant  to  perfect  a  full  transfer  upon  the 
books  of  the  company  was  a  sufficient  offer  to  perform  on  the 
part  of  the  plaintiff  to  render  the  defendant  liable  for  breach 
of  his  agreement. 

§  330.  It  is  clear,  however,  that  if  the  charter  of  a  corpora- 
tion requires  a  transfer  of  shares  to  be  executed  upon  the  books, 
the  mere  assignment  of  a  certificate  of  shares  cannot  constitute 
the  assignee  a  member  of  the  corporation.  An  assignment,  in 
such  case,  does  not  operate  as  a  novation  of  the  contract  of 
membership.  The  assignor  is  not  discharged  from  his  contract, 
nor  does  the  assignee  become  subject  to  any  liability  to  the 
corporation  or  its  creditors,  until  a  complete  transfer  or  nova- 
tion has  been  effected.1  An  assignee  of  shares  can  claim  no  in- 
terest in  the  corporation  except  through  the  assignor ;  and  hence 
he  is  not  entitled  to  vote  or  enjoy  any  other  privileges  which 
belong  only  to  members  of  the  company.2 

But  while  a  transfer  of  shares  by  assignment  of  the  certifi- 
cate can  be  effective  only  between  the  parties  to  the  assignment, 
yet  it  has  been  held,  in  accordance  with  the  usages  of  trade,  that 
the  indorsement  of  the  certificate  invests  the  assignee  with  the 
legal  title  to  the  interest  assigned.  A  certificate  of  shares  is 
considered  as  representing  the  shares  themselves  ;  when  properly 
indorsed,  it  may  be  passed  from  hand  to  hand  like  tangible  prop- 
erty ;  and  the  ownership  of  a  certificate  confers  an  apparent  or 
legal  title  to  the  interest  which  the  certificate  purports  to  assign. 
It  should,  however,  be  borne  in  mind,  that,  in  reality,  shares  are 
not  tangible  property,  but  rights  existing  by  contract ;  and  that 

1  Supra,  §§  323,  601.  Kellogg  v.  Stockwell,  75  111.  68;  Brig- 
Until  a  transfer  of  shares  has  been  ham  v.  Mead,  10  Allen,  245 ;  Walker 
executed  upon  the  books,  the  vendor  v.  Bartlett,  36  Eng.  L.  &  Eq.  368 ; 
remains  the  nominal  owner,  and  should  Evans  v.  Wood,  L.  R.  5  Eq.  9;  Haw- 
be  treated  as  a  trustee  for  the  vendee,  kins  v.  Maltby,  L.  R.  4  Ch.  200 ; 
The  vendee  takes  the  shares  subject  to  Grissell  v.  Bristowe,  L.  R.  3  C.  P. 
all  liabilities  growing  out  of  them,  and  112;  Wynne  v.  Price,  3  De  G.  & 
impliedly  undertakes  to  indemnify  the  S.  310;  infra,  §  602,  note.  Contra, 
vendor  for  any  liability  which  the  legal  semble,  Humble  v.  Langston,  7  M.  & 
ownership  may  bring  upon  him.  See  W.  517. 
Johnson  v.  Underbill,  52  N.  Y.  203 ;  2  Infra,  §  373. 
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contract  rights  cannot  be  transferred  by  assignment,  but  only 
through  a  novation.  The  assignment  of  a  certificate  can  pass 
merely  the  beneficial  interest  of  the  assignor ;  though  the  rights 
of  the  assignee  may  be  protected  at  law  and  in  equity,  as  if  he 
were  a  purchaser  of  the  legal  title  to  tangible  property  or  nego- 
tiable paper.1 

§  331.  The  Liability  of  a  Corporation  to  the  Holder  of  a  Cer- 
tificate of  Shares. — A  certificate  of  shares  is  an  affirmation, 
under  the  seal  of  the  corporation,  that  the  person  to  whom  the 
certificate  is  issued  holds  a  certain  number  of  shares  in  the 
company ;  and  it  is  understood,  in  accordance  with  the  general 
usage  of  trade,  that  this  certificate  may  be  assigned  by  indorse- 
ment like  negotiable  paper.  It  is  clear,  therefore,  that  the 
agents  of  a  corporation  should  not  issue  certificates  for  a  greater 
number  of  shares  than  the  charter  empowers  them  to  create ; 2 
for  innocent  purchasers,  having  no  means  of  distinguishing  the 
unauthorized  from  authorized  shares,  would  be  misled  by  the  false 
representations  contained  in  the  certificates  purporting  to  repre- 
sent them.  If  the  agents  of  a  corporation,  acting  within  the 
scope  of  their  apparent  powers,  issue  certificates  of  shares  of 
stock  in  excess  of  the  amount  allowed  by  the  company's  charter, 
and  an  innocent  purchaser  is  misled  by  the  false  certificates, 
the  corporation  will  be  liable  to  make  compensation  for  any  loss 
which  he  has  suffered  thereby.3 

It  is  the  duty  of  a  corporation  which  has  issued  a  negotiable 
certificate  of  shares,  and  whose  shares  are  transferable  upon  the 
books,  not  to  permit  a  transfer  to  be  executed  upon  the  books 
until  the  outstanding  certificate  has  been  surrendered.  And  if 
a  corporation  allows  the  shares  to  be  transferred  upon  its  stock- 

1  See  New  York  &  N.  H.  R.  R.  certificate  or  to  execute  a  transfer, 
Co.  v.  Schuyler,  34  N.  Y.  80 ;   Me-  until  the  outstanding  certificate  has 
chanics'  Bank  v.  New  York  &  N.  H.  been  surrendered.     Compare  National 
R.  R.  Co.,  13  N.  Y.  599;  Holbrook  v.  Bank  of  New  London  v.  Lake  Shore, 
New  Jersey  Zinc  Co.,  57  N.  Y.  616 ;  &c.  Ry.  Co.,  21  Ohio  St.  221. 
Weaver  v.  Barden,   49   N.  Y.   286;         «  New  York  &  N.  H,  R.  R.  Co.  v. 
?haw    v.   Spencer,   100   Mass.   382;  Schuyler,  34  N.  Y.  30;  Holbrook  v. 
Campbell  v.  Morgan,  4  Bradw.  100.  New  Jersey  Zinc  Co.,  57  N.  Y.  618; 

2  Nor  can  an  assignee  of  shares  supra,  §  67. 
require  the  corporation  to  issue  a  new 
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books,  and  issues  a  new  certificate  without  first  requiring  the 
outstanding  certificate  to  be  surrendered,  the  company  will  be 
liable  to  a  bona  fide  purchaser  of  the  certificate  for  the  value  of 
the  shares  which  he  was  entitled  to  expect.1 

§  332.  When  a  Corporation  has  a  Lieu  upon  the  Shares  of  its 
Members.  —  By  the  common  law,  a  corporation  has  no  implied 
lien  upon  the  shares  of  its  members  for  calls  or  for  other  debts 
which  they  owe  to  the  company  ;  and,  in  the  absence  of  an  ex- 
press limitation  upon  the  right  of  transfer,  a  corporation  cannot 
refuse  to  permit  a  transfer  of  shares  to  be  executed  upon  the  stock- 


1  Bank  v .  Lanier,  11  Wall.  369 ; 
Bridgeport  Bank  v.  New  York  &  N.  H. 
R.  R.  Co.,  30  Conn.  231,  270 ;  New 
York  &  N.  tl.  R.  R.  Co.  v.  Schuyler, 
34  N.  Y.  30;  Lee  v.  Citizens'  Nat. 
EankY  2  Gin.  298  ;  Smith  v.  American 
Coal  Co.,  7  Lansing,  317;  Cleveland, 
&c.  R.  R.  Co.  v.  Tappett  (S.  C.  Ohio, 
March,  1880),  22  A.  L.  J.  117 ;  Strange 
v.  H.  &  T.  C.  R.  R.  Co.,  53  Tex.  162. 

.In  Bank  v.  Lanier,  11  Wall.  377, 
Mr.\Justice  Davis  said:  "Stock  cer- 
tificate's of  all  kinds  have  been  con- 
structed\in  a  way  to  invite  the  confi- 
dence of  business  mec,  so  that  they 
have  become  f$t£  basis  of  commercial 
transactions  in  all  the  large  cities  of 
the  country,  and  are  sold  in  open  mar- 
ket  the  same  as  other  securities.  Al- 
though neither  in  form  or  character 
negotiable  paper,  they  approximate  to 
it  as  nearly  as  practicable.  If  we 
assume  that  the  certificates  in  question 
are  not  different  from  those  in  general 
use  by  corporations,  and  the  assump- 
tion is  a  safe  one,  it  is  easy  to  see  why 
investments  of  this  character  are 
sought  after  and  relied  upon.  No 
better  form  could  be  devised  to  assure 
the  purchaser  that  he  can  buy  with 
safety.  He  is  told,  under  the  seal  of 
the  corporation,  that  the  shareholder 
is  entitled  to  so  much  stock,  which  can 
be  transferred  on  the  books  of  the 
corporation  in  person  or  by  attorney, 
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when  the  certificates  are  surrendered, 
but  not  otherwise.  This  is  a  notifica- 
tion to  all  persons  interested  to  know, 
that  whoever  in  good  faith  buys  the 
stock,  and  produces  to  the  corpora- 
tion the  certificate,  regularly  assigned, 
with  power  to  transfer,  is  entitled  to 
have  the  stock  transferred  to  him. 
And  the  notification  goes  further,  for 
it  assures  the  holder  that  the  corpora- 
tion will  not  transfer  the  stock  to  any 
one  not  in  possession  of  the  certifi- 
cate." It  is  not  necessary  that  the 
certificate  should  state  upon  its  face 
that  the  stock  is  transferable  on  the 
books,  "  upon  surrender  of  this  certifi- 
cate." It  is  implied  that  the  certificate 
must  be  surrendered  before  a  transfer 
ean  be  made.  Factors',  &c.  Ins.  Co. 
v.  Marine  Dry  Docks,  &c.  Co.,  31  La. 
Ano.  149. 

In  Dewing  v.  Perdicaries,  96  U.  S. 
193,  it  was  held  that  purchasers  of 
certificates  of  shares  issued  by  a 
corporation  under  compulsion  of  the 
Confederate  government  were  not  en- 
titled to  recover  from  the  company. 
Mr.  Justice  Swayne  said:  "If  they 
are  paid  by  the  company,  they  must 
be  paid  in  part  out  of  the  money  of 
the  loyal  men  who  have  been  wru.. /<•(! 
and  forced  into  this  litigation  for  thy 
vindication  of  their  rights.  A  court  )f 
equity  cannot  be  expected  to  entertain 
such  a  proposition." 
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books,  merely  because  the  existing  holder  is  indebted  to  the  com- 
pany.1 But  a  lien  may  be  reserved  by  a  special  agreement  with  the 
stockholder,2  and  this  agreement  may  be  shown  by  evidence  of  a 
general  usage  or  course  of  business  on  the  part  of  the  company.3 
It  seems  that  the  majority  in  a  stockholders'  meeting  have  an 
implied  authority  to  enact  a  by-law  giving  the  company  a  lien 
upon  the  shares  of  its  members,  and  to  prohibit  a  transfer  of 
shares  from  being  executed  upon  the  books  while  the  holder  is 
indebted  to  the  corporation.4  A  by-law  of  this  description 
would  undoubtedly  be  valid  under  a  charter  expressly  providing 
that  the  shares  of  the  stockholders  shall  be  transferable  upon 
the  books  of  the  company  according  to  such  rules  and  subject  to 
such  limitations  as  the  stockholders  may  from  time  to  time 
establish.6  ' 


1  Williams  v.  Lowe,  4  Neb.  398 ; 
Steamship,  &c.  Co.  v.  Heron,  52  Pa. 
St.   280 ;    Driscoll  v.  West   Bradley, 
&c.  Mfg.  Co.,  59  N.  Y.  102 ;  Farmers', 
&c.  Bank  v.  Wasson,  48  Iowa,  340 ; 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick. 
90;  Massachusetts,  &c.  Co.  v.  Hooker, 
7  Gush.  183;    Heart  v.  State  Bank, 
2  Dev.  Eq.  Ill ;  Neale  v.  Janney,  2 
Cranch,  C.  Ct.  188 ;  Byon  v.  Carter, 
22  La.  Ann.  98  ;  Vansands  v.  Middle- 
sex County  Bank,  26  Conn.  144 ;  Peo- 
ple v.  Crockett,  9  Cal.  112.     But  divi- 
dends declared  by  the   company  may 
be  retained   as  a  set-off.     Sargent  v. 
Franklin  Ins.  Co.,  8  Pick.  90 ;  Hagar 
v.  Union  Nat.    Bank,  63   Me.    509; 
Bates  v.  N.  Y.,  &c.  Ins.  Co.,  3  Johns. 
Cas.  238. 

2  Vansauds   v.  Middlesex   County 
Bank,  26  Conn.  144. 

8  Morgan  v.  Bank  of  North.  Amer- 
ica, 8  S.  &  R.  73. 

4  In  re  Bachman,  12  Nat.  B.  Reg. 
223;  Tuttle  v.  Walton,  1  Ga.  43; 
McDowell  v.  Bank  of  Wilmington,  1 
Harringt.  27 ;  Lockwood  v.  Mechan- 
j;s'  Nat.  Bank,  9  R.  I.  308;  Cun- 
ningham v.  Alabama  L.  Ins.  Co.,  4 
Ala.  N.  s.  652 ;  Geyer  v.  Insurance 


Co.,  3  Pittsb.  41 ;  Wain  v.  Bank  of 
North  America,  8  S.  &  R.  73 ;  Child 
v.  Hudson's  Bay  Co.,  2  P.  Wms.  207 ; 
Brent  v.  Bank  of  Washington,  10  Pet. 
616.  Compare  Bryon  v.  Carter,  22 
La.  Ann.  98 ;  and  see  contra,  Driscoll 
v.  West  Bradley,  &c.  Mfg.  Co.,  59 
N.  Y.  102,  106 ;  Carroll  v.  Mullaphy 
Savings  Bank,  8  Mo.  App.  249,  252 ; 
semble,  Steamship,  &c.  Co.  v.  Heron, 

52  Pa.  St.  280 ;  Nesmith  v.  Washing- 
ton Bank,  6  Pick.  324.     Under  the 
National  Banking  Acts  see  Bank  v. 
Lanier,  11  Wall.  369 ;  Bullard  v.  Bank, 
18  Wall.  589;   Evansville,  &c.   Nat. 
Bank  v.  Metropolitan   Bank,  2  Biss. 
527 ;  Hagar  v.  Union  Nat.  Bank,  63 
Me.  509 ;  Rosenback  v.  National  Bank, 

53  Barb.  495  ;  Conklin  v.  Second  Nat. 
Bank,  45  N.  Y.  655  ;  Lee  v.  Citizens' 
Nat.  Bank,  2  Gin.  298,  306. 

5  Pendergast  v.  Bank  of  Stockton, 

2  Sawy.  108  ;  Geyer  v.  Insurance  Co., 

3  Pittsb.  41 ;  Brent  v.  Bank  of  Wash- 
ington, 10  Pet.  616;   Perpetual  Ins. 
Co.  v.  Goodfellow,  9  Mo.  149 ;   Me- 
chanics' Bank  v.  Merchants'  Bank,  45 
Mo.    513;    Cunningham   v.   Alabama 
L.  Ins.  Co.,  4  Ala.  N.  s.  652. 

But  a  corporation  cannot  claim  a 

333 


§  334       THE  LAW  OF  PEIVATB  CORPORATIONS.       [CHAP.  IV. 

§  333.  Where  it  is  provided  by  the  charter  of  a  corporation, 
or  a  by-law  enacted  under  it,  that  debts  or  calls  due  to  the  com- 
pany by  a  stockholder  shall  be  discharged  before  he  shall  be 
entitled  to  transfer  his  shares,  an  assignee  of  the  shares  cannot 
compel  the  company  to  receive  him  as  a  member,  or  to  enter 
a  transfer  upon  the  books,  until  the  lien  of  the  company  has 
been  discharged.1  Under  a  provision  requiring  all  calls  made 
upon  shares  to  be  paid  before  any  transfer  shall  be  deemed  valid, 
a  call  will  be  considered  as  having  been  made  from  the  time  that 
the  resolution  of  the  directors  making  the  call  has  been  notified 
to  the  shareholders;  and  the  company  cannot  be  required  to 
accept  a  transfer  until  every  such  call  has  been  paid.2 

§  334.  The  Nature  of  the  Lien  —  Its  Application.  — A  note 
not  due  is  a  "  debt,"  within  the  meaning  of  a  provision  in  the 
charter  of  a  corporation  creating  a  lien  upon  the  shares  of  a 
stockholder  and  restricting  the  right  of  transfer  until  all  debts 
due  the  company  by  such  shareholder  have  been  paid.3  And 
the  word  "indebted"  has  been  held  to  include  even  the  col- 
lateral liability  of  a  surety.  Thus,  in  St.  Louis  Perpetual 
Insurance  Co.  v.  Goodfellow,4  Scott,  J.,  said  :  "  The  word  in- 

lien  under  a  by-law  as  against  a  bona  s.  c.  2  Exch.   118 ;    Ambergate,  &c. 

fide  purchaser  of  a  certificate  of  shares,  Ry.  Co.  v.  Mitchell,  6  Eng.  Ry.  Gas. 

who  had    no  notice  of   the  by-law.  235 ;  s.  c.  4  Exch.  510 ;  Great  North- 

Driscoll  v.  West   Bradley,  &c.   Mfg.  ern,  &c.  Ry.  Co.  v.  Biddulph,  7  M.  & 

Co.,  59  N.  Y.  109.  W.  243;   Regina  v.  Wing,  33  Eng. 

1  Brent  v.  Bank   of  Washington,  L.  &  Eq.  80. 

10  Pet.  595 ;  Farmers'  Bank  v.  Ingle-         8  Grant  v.   Mechanics'   Bank,    15 

hart,  6  Gill,  50;    Reese  v.  Bank   of  S.    &  R.    140;    Sewall  v.   Lancaster 

Commerce,   14    Md.   271 ;    Sabin  v.  Bank,  17  S.  &  R.  235  ;   Pittsburgh, 

Bank  of  Woodstock,  21  Vt.  353 ;  Tut-  &c.  R.  R.  Co.  v.  Clarke,  29  Pa.  St. 

tie  v.  Walton,  1  Ga.  43 ;  McReady  v.  146  ;  Cunningham  v.  Alabama  L.  Ins. 

Rumsey,   6   Duer,  574  ;     Rogers    ».  Co.,  4  Ala.  N.  s.  652 ;   McReady  v. 

Huntingdon   Bank,   12   S.  &  R.  77.  Rumsey,  6  Duer,  574. 
But  as  between  assignor  and  assignee         4  9  Mo.  153  ;  Leggett  v.  Bank  of 

the  beneficial  interest  passes.     Per-  Sing  Sing,  24  N.  Y.  283.     Compare, 

petual  Ins.  Co.  v.  Goodfellow,  9  Mo.  however,  the  dissenting  opinion  of  Al- 

149  ;  Duke  v.  Cahawba  Nav.  Co.,  10  len,  J. ;  Selden,  C.  J.,  and  Sutherland, 

Ala.  N.  s.  82;  and  cases  supra,  §  326.  J.,  also  dissenting.     Reese  v.  Bank  of, 

2  Shaw  v.   Rowley,   5    Eng.   Ry.  Commerce,  14  Md.  271. 

Cas.  47  ;  Ex  parte  Tooke,  6  Eng.  Ry.  The  lien  of  a  corporation  for  debA 
Gas.  1.  Compare  Newry,  &c.  Ry.  Co.  due  by  its  shareholders  has  been  held 
v.  Edmonds,  5  Eng.  Ry.  Cas.  275;  to  extend  to  debts  due  by  a  partnership 
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debted,  when  employed  in  a  by-law  or  charter,  restraining  a 
stockholder  from  transferring  his  stock  while  indebted  to  the 
company,  applies  as  well  to  debts  to  become  due  as  to  those 
which  are  actually  due,  and  as  well  to  those  owing  by  the  stock- 
holder as  surety  or  indorser,  as  to  those  in  which  he  is  the  prin- 
cipal debtor.  The  time  of  negotiating  a  loan,  is  the  period  the 
directors  must  look  out  for  security ;  the  fact  that  a  borrower  or 
his  indorser  is  a  stockholder  may  induce  them  to  be  less  atten- 
tive in  taking  security  than  they  would  otherwise  be." 

The  lien  of  a  company,  under  a  provision  that  "no  share- 
holder shall  be  entitled  to  transfer  any  share  after  any  call  shall 
have  been  made  in  respect  thereof,  until  he  shall  have  paid  such 
call,  nor  until  he  shall  have  paid  all  calls  for  the  time  being  due 
upon  every  share  held  by  him,"  is  not  a  'general  lien  attaching 
upon  all  the  shares  held  by  a  member,  but  applies  merely  to 
shares  upon  which  calls  remain  unpaid ;  and  therefore  a  share- 
holder may  transfer  shares  upon  which  nothing  is  due,  though  , 
he  may  be  liable  for  calls  upon  others.1  A  lien  of  this  description 
attaches  upon  dividends  declared,2  and  adheres  to  the  proceeds 
of  the  shares  after  a  liquidation  or  dissolution  of  the  company.3 

§  335.  In  German  Security  Bank  v.  Jefferson,4  a  lien  was 
claimed  by  a  banking  corporation,  under  a  provision  of  its  char- 
ter that  "  said  bank  shall  hold  a  lien  on  the  shares  of  any  stock- 
holder who  may  be  indebted  to  it,  and  such  shares  shall  not  be 
assigned  nor  transferred  until  the  debt  shall  be  paid  or  dis- 
charged." The  stockholder  who  was  indebted  to  the  company 
had  become  insolvent,  and  made  an  assignment  for  the  benefit  of 
creditors.  The  Supreme  Court  of  Kentucky  held  that  the  lien 
of  the  bank  was  "  similar  to  the  preference  allowed  to  partner- 
ship creditors  of  having  their  debts  paid  out  of  the  partnership 
fund  before  the  private  creditors  of  either  of  the  partners  can 
assert  their  claims.  In  the  one  case,  the  preference  is  given  by 


of  which  a  shareholder  was  a  member.  Cas.   238  ;    Hagues  v.  Dandeson,   2 

Arnold  v.  Suffolk  Bank,  27  Barb.  425.  Exch.    741 ;    Hagar  v.   Union  Nat. 

1  Hubbersty   v.    Manchester,   &c.  Bank,  63  Me.  509. 

By.  Co.,  L.  R.  2  Q.  B.  472,  in  the         8  General  Exchange  Bank  v.  Lewis, 

Exchequer  Chamber.  L.  B,.  6  Ch.  818. 

2  Bates  v.  Insurance  Co.,  3  Johns.         *  10  Bush,  328. 
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a  statutory  provision,  and  in  the  other  it  grows  out  of  a  well- 
established  and  inexorable  rule  of  equity  practice.  .  .  .  Where 
such  preferences  are  claimed,  the  unsecured  creditors  may  de- 
mand that  the  assets  shall  be  marshalled,  and  when  the  bank 
shall  have  applied  the  whole  of  the  proceeds  of  the  bank  stock 
to  the  payment  of  their  debts,  equity  demands  that  they  shall 
be  postponed  until  the  general  creditors  have  been  indemnified 
out  of  the  general  and  unincumbered  estate  ;  and  when  this  is 
done,  the  balance  will  then  be  distributed  pari  passu  among  all 
the  creditors." l 

§  336.  "Waiver  of  the  Lien.  —  A  corporation  may  waive  its 
lien  upon  the  shares  of  a  stockholder,  and  the  right  to  refuse  a 
legal  transfer  of  the  shares  until  debts  due  the  company  have 
been  discharged.  Thus,  if  a  transfer  was  allowed  to  be  executed 
on  the  books,  this  is  sufficient  to  indicate  a  waiver  of  any  lien 
which  the  company  may  have  had  upon  the  shares.2  And  it  has 
been  held  that  where  a  person  was  induced  to  advance  money 
upon  the  security  of  shares,  by  reason  of  representations  made 
by  the  officers  of  the  company  that  the  shares  were  unincum- 
bered, the  company  was  estopped  from  afterwards  claiming  a  lien 
for  loans  made  to  the  shareholder.3 

§  337.  Remedies  where  a  Corporation  •wrongfully  refuses  to 
allow  a  Transfer.  —  A  shareholder  in  a  corporation  is  entitled  to 
a  specific  performance  of  the  charter  agreement.  Hence,  if  the 
managing  agents  of  a  corporation  refuse  to  execute  a  transfer  of 

1  German  Security  Bank  v.  Jeffer-  not  impliedly  authorize  the  company 

son,  10  Bush,  330,  331,  per  Lindsay,  to  take  an  assignment  of  a  negotiable 

J. ;    and  compare   Northern  Bank  of  note  issued  by  a  shareholder,  for  the 

Kentucky  v.  Keizer,  2  Duv.  169.  purpose   of  enforcing  the  company's 

A  surety  for  an  indebtedness  which  lien  on  behalf  of  the  real  owner  of  the 

a  shareholder  owes  to  the  corporation  note ;  and  no  lien  can  be  claimed  by 

is  entitled  to  be  subrogated  in  place  the  corporation   under  these   circum- 

of  the  corporation  and  to  enforce  its  stances.      White's    Bank    v.    Toledo 

lien  upon  the  stock,  after  paying  the  Fire  Ins.  Co.,  12  Ohio  St.  601. 

indebtedness  to  the  company.     Klapp  2  Hill   v.    Pine   River    Bank,   45 

v.   Lebanon    Bank,   46    Pa.    St.   88.  N.  H.  300 ;  and  see  Higgs  v.  Assam 

Compare   Cross  v.   Phoenix  Bank,  1  Tea  Co.,  L.   R.   4  Ex.  387;    In  re 

R.  I.  39 ;  and  see  Kuhns  v.  Westmore-  Northern  Assam  Tea  Co.,  L.  R.  10 

land  Bank,  2  Watts,  136 ;  Perrine  v.  Eq.  458. 

Fireman's  Ins.  Co.,  22  Ala.  N.  s.  575.  8  Moore  v.  Bank  of  Commerce,  52 

The  charter  of  a  corporation  does  Mo.  377. 
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shares  in  the  manner  required  by  its  charter,  the  legal  owner  of 
the  shares,  being  a  member  of  the  corporation,  is  entitled  to  the 
assistance  of  a  court  of  equity  in  order  to  compel  the  execution 
of  a  transfer.1  And  it  would  seem  that  the  equitable  assignee 
of  the  shares  is  entitled  to  similar  relief,  by  reason  of  the  trust 
created  in  his  favor.2 

It  has  also  been  held  that  mandamus  is  a  proper  remedy  to 
compel  the  officers  of  a  corporation  to  execute  a  transfer ; 3  but 
the  weight  of  authority  seems  to  be  the  other  way.4  In  The 
King  v.  The  Bank  of  England,6  the  legal  owner  of  certain  bank- 
stock  applied  for  a  mandamus  to  compel  the  governors  of  the 
bank  to  permit  him  to  execute  a  transfer.  The  application  was 
refused,  Lord  Mansfield  saying :  "  When  there  is  no  specific 
remedy  the  court  will  grant  a  mandamus,  that  justice  may  be 
done.  But  where  (as  in  this  case)  an  action  will  lie  for  com- 
plete satisfaction  equivalent  to  specific  relief,  and  the  right  of 
the  party  applying  is  not  clear,  the  court  will  not  interpose  the 
extraordinary  remedy  of  a  mandamus.  I  do  not  think  this  a 
clear  case." 

§  338.  Upon  the  strength  of  this  decision  and  the  dictum  of 
Lord  Mansfield  it  was  held,  both  in  the  Supreme  Court  and 
in  the  Court  of  Errors  of  New  York,  that  an  assignee  of  shares 

1  Infra,  Chapter  VI.  §  405.  see  Swan  v.  North  British,  &c.  Co., 

2  Page  v.    Cox,    10    Hare,    163 ;    7  H.  &  N.  603. 

Shipman  v.  JEtna  Insurance  Co.,  29          4  Baker  v.   Marshall,    15    Minn. 

Conn.  245  ;  Cushman  v.  Thayer  Mfg.  177;  State  v.  Rombauer,  46  Mo.  155  ; 

Co.,  76  N.  Y.  365.     But  a  mere  con-  Ex  parte  Freeman's  Ins.  Co.,  6  Hill, 

tract  to  deliver  shares  at  a  future  day  243  ;  Wilkinson  v.  Providence  Bank, 

will  not,  as  a  rule,  be  specifically  en-  3  R.  I.  22 ;  Murray  v.  Stevens,  110 

forced.     See  Ross  v.  Union  Pacific  Ry.  Mass.   95  ;    People  v.   Parker   Vein 

Co.,  1  Woolw.  32.     Compare  Duncuft  Coal  Co.,  10  How.  Pr.  543  ;  American 

v.  Albrecbt,  12   Sim.  189;    Shaw  v.  Asylum  v.   Phoenix    Bank,    4   Conn. 

Fisher,  5  Eng.  Ry.  Gas.  465;  Parish  172;  Stackpole  ».  Seymour,  127  Mass. 

v.  Parish,  32  Beav.  207.  104 ;   Murray  v.  Stevens,  110  Mass. 

8  People  v.  Crockett,  9  Cal.  112  ;  95  ;  Elliot  v.  Guerrero,  12  Nev.'  105  ; 

Green  Mountain,  &c.  Turnpike  Co.  ».  Shepley  v.  Mechanics'  Bank,  10  Johns. 

Bulk,  45  Ind.  1;    Townsend  v.  Me-  484.     Compare  Rex  v.  London  Ins. 

Ivor,  2  S.  C.  25  ;  Campbell  v.  Mor-  Co.,  5  B.  &  Aid.  899  ;  Rex  v.  Bank 

gan,  4  Bradw.  (111.)  105  ;  Cooper  v.  of  England,  2  Dougl.  524 ;  Regina  ». 

Swamp  Canal  Co.,  2  Murph.  (N.  C.)  Liverpool,  &c.  Ry.  Co.,  21  L.  J.  Q.  B. 

195.     Compare  State  v.  Warren  Foun-  284. 
dry,  &c.  Co.,  32  N.  J.  L.  439 ;  and         6  2  Dougl.  524. 
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might  maintain  an  action  of  assumpsit  against  the  corporation 
for  refusing  to  permit  the  shares  to  be  transferred  upon  its 
books  ;  and  that  the  measure  of  damages  in  such  case  would  be 
the  full  value  of  the  shares  at  their  highest  price  at  any  time 
between  the  refusal  and  the  commencement  of  the  suit.1  This 
decision  has  been  generally  followed,  except  with  regard  to  the 
measure  of  damages  ;  and  it  may  be  stated  as  a  rule,  that  where 
a  corporation  refuses  to  allow  a  transfer  of  shares  upon  its 
books,  the  assignee  may  treat  this  as  a  conversion  of  his  shares, 
and  sue  the  company  for  their  value.2 

There  are,  however,  several  grave  objections  to  this  view  of 
the  law.  An  equitable  assignee  of  shares,  no  novation  having 
taken  place,  is  not  in  privity  with  the  corporation,  nor  is  the 
assignor  discharged  from  his  contract.  A  wrongful  refusal  to 
allow  a  transfer  may  be  a  violation  of  the  rights  of  the  assignor 
who  is  a  party  to  the  charter-contract,  but  it  is  difficult  to  per- 
ceive upon  what  principle  the  assignee  can  maintain  an  action  of 
assumpsit.  In  The  King  v.  The  Bank  of  England,3  the  applica- 
tion for  a  mandamus  was  made  by  the  legal  owner  of  the  shares, 
and  the  dictum  of  Lord  Mansfield  seems  to  indicate  that  an 
action  at  law  might  have  been  brought  by  the  assignor  for  the 
refusal  of  the  company  to  allow  a  transfer.  The  assignor  would, 
in  such  case,  have  continued  to  be  a  shareholder,  and  the  dam- 
ages would  have  consisted  of  compensation  merely,  for  whatever 
loss  he  may  have  suffered.4  But,  under  the  decision  in  Kort- 

1  Commercial  Bank  ».  Kortright,  461 ;   West  Branch,  &c.  Canal  Co.'s 
22  Wend.  348,  20  Wend.  90.     See,  Appeal,  81*  Pa.  St.  19 ;  German,  &c. 
however,  the  strong  dissenting  opinion  Building  Ass.  v.  Sendmeyer,  50  Pa.  St. 
of  Chancellor  Walworth,   22  Wend.  67;  North  America  Building  Ass.  v. 
350-360.  Sutton,  35    Pa.  St.  463;    Protection 

2  Baltimore,  &c.  Ry.  Co.  v.  Sewell,  Life  Ins.  Co.  v.  Osgood,  93  111.  69. 
35  Md.  238  ;  Scripture  v.  Francestown  Compare  National  Bank  of  New  Lon- 
Soapstone  Co.,  50  N.  H.  571;  Comeau  don  ».  Lake  Shore,  &c.  R.  R.  Co.,  21 
v.  Guild,  &c.  Oil  Co.,  3   Daly,  218;  Ohio  St.  221;  Townsend  v.  Mclvor, 
Bank  of  America  v.  McNeil,  10  Bush,  2   S.  C.  25 ;    Morrison  v.  Gold  Mt. 
54;  Pinkerton  v.  Manchester,  &c.  Co.,  Mining  Co.,  52  Cal.  307;  Hawkins  v. 
42  N.  H.  424;   Sargent  v.  Franklin  Mansfield  Mining  Co.,  id.  513;  Pro- 
Ins.  Co.,  8  Pick.  90;  Wyman  v.  Amer-  tection  Life  Ins.  Co.  v.  Osgood,  93 
lean  .Powder  Co.,  8  Gush.  168 ;  Helm  U.  S.  69. 

v.  Swiggett,  12  Ind.  194;  Merchants'         8  2  Dougl.  524-526. 
Nat.  Bank  v.  Richards,  6  Mo.  App.         *  See  per  Chancellor  Walworth  in 
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right  v.  The  Commercial  Bank,1  the  refusal  of  the  agents  of  a 
corporation  to  allow  a  transfer  to  be  executed  seems  to  operate 
as  a  rescission  of  the  contract  of  the  shareholder,  and  the  equi- 
table assignee  becomes  entitled  to  withdraw  from  the  capital  of 
the  company  the  full  amount  of  the  shares.  The  agents  of  a 
corporation  are  thus  enabled  to  accomplish  indirectly  what  they 
cannot  do  directly ;  namely,  to  diminish  the  capital  stock  of 
the  company,  by  allowing  individual  members  to  withdraw  with 
their  proportion  of  the  capital.2 

§  339.  Transfers  under  Forged  Powers.  —  The  contract  of  a 
stockholder  in  a  corporation  cannot  be  rescinded  without  his 
consent,  either  expressed  or  implied;  hence,  if  a  corporation 
allows  a  transfer  of  shares  to  be  executed  upon  its  books  without 
the  consent  of  the  owner,  the  latter  will  nevertheless  remain  a 
stockholder.  Thus,  in  Dewing  v.  Perdicaries,3  the  shares  of  a 
stockholder  in  a  corporation  of  the  State  of  South  Carolina  had 
been  confiscated  during  the  civil  war,  by  order  of  the  Confede- 
rate government,  and  had  passed  into  the  hands  of  bona  fide 
purchasers.  Upon  a  bill  in  equity,  brought  by  the  original 
holder  against  the  corporation  and  the  purchasers  of  the  cer- 
tificates, the  Supreme  Court  of  the  United  States  held  that  the 
confiscation  and  sale  were  illegal  and  void,  that  the  complainant 
remained  a  stockholder  in  the  corporation,  and  that  the  out- 
standing certificates  should  be  delivered  up  and  cancelled. 

Upon  the  same  principle  it  has  been  repeatedly  held  that  if 


Commercial  Bank  of  Buffalo  v.  Kort-  Iris  use ;  but  that  the  refusal  of  the 

right,  22  Wend.  355,  356.  agents  of  the  company  to  issue  the 

1  Supra.  certificate  might  be  treated  as  a  total 

2  See  Burrall  v.  Bushwick  R.  R.  denial  of  the  rights  of  the  plaintiff  and 
Co.,    75   N.    Y.   216 ;  supra,  \    311 ;  a  conversion  of  the  stock  by  the  cor- 
infra,  §  373.  poration.     It  was  further  held  that  the 

In    Arnold   v.    Suffolk    Bank,    27  measure  of  damages  was  the  highest 

Barb.  424,  a  transferee  of  shares  sued  market  value   of    the   shares  at  any 

the  corporation  for  refusing  to  issue  to  time  after  the  refusal  to  issue  a  certifi- 

him  a  certificate  of  ownership.     The  cate. 

court  held  that  the   plaintiff  was  not  8  96  U.  S.  193.     See  also  Chew  v. 

entitled  to  treat  his  contract  as   re-  Bank  of  Baltimore,  14  Md.  300 ;  Kep- 

scinded,  and  recover  from   the  bank  pel's  Admrs.  v.  Petersburg  R.  R.  Co., 

the    amount  he   had  paid    upon   his  Chase's  Dec.  167. 
shares,  as  money  had  and  received  to 
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the  shares  of  a  stockholder  in  a  corporation  are  transferred  upon 
the  books,  without  his  consent,  under  a  forged  assignment  or 
power  of  attorney,  the  real  owner  is  not  thereby  divested  of  his 
rights  as  stockholder,  and  is  entitled  to  have  his  shares  replaced 
upon  the  books  and  to  recover  any  dividends  which  have  accrued 
upon  them.  If  the  corporation  refuses  to  recognize  the  real 
owner  as  a  stockholder,  or  refuses  to  deliver  him  a  new  certifi- 
cate of  shares  when  entitled  thereto,  he  may  obtain  specific 
relief  by  bill  in  equity,  or  may  sue  the  company  for  the  value 
of  the  shares.1 

§  340.  The  agents  of  a  corporation,  in  executing  a  transfer  of 
shares  upon  the  stock-books,  act  on  behalf  of  all  the  parties  to 
the  transfer.  And  if  a  transfer  is  registered  by  such  agents 
without  the  consent  of  the  owner  of  the  shares,  the  transferee 
cannot  on  that  ground  alone  hold  the  company  liable.  Thus, 
where  a  party  who  had  become  a  bona  fide  purchaser  of  a  cer- 
tificate of  shares  under  a  forged  assignment  obtained  from  the 
agents  of  the  company  a  transfer  upon  the  books  and  a  new  cer- 
tificate, it  was  held  that  the  company  was  entitled  to  repudiate 
the  transfer  upon  discovering  the  forgery,  and  that  the  transferee 
had  no  claim  against  the  company  for  damages.  The  mere  fact 
that  the  agents  of  the  company  had  registered  the  transfer  and 
had  issued  a  new  certificate  did  not  create  an  estoppel  on  the 
part  of  the  company ;  for  the  company  was  under  no  obligation 
to  inquire  into  the  validity  of  the  assignment  on  behalf  of  the 
assignee,  nor  had  the  latter  been  misled  by  any  act  of  the  com- 
pany's agents.2 

1  Telegraph  Co.  v.  Davenport,  97  National  Bank,  7  N.  Y.  274 ;  Hani- 

U.  S.  369,  and  cases  cited ;  Pratt  v.  bleton  v.  Central  Ohio,  &c.  R.  R.  Co., 

Taunton  Copper  Mfg.  Co.,  123  Mass.  44    Md.    551 ;    Sloman   v.    Bank   of 

110;  Sewall  v.  Boston  Water  Power  England,  14  Sim.  475.     But  the  real 

Co.,   4   Allen,   277 ;    Machinist  Nat.  owner  may  be  estopped  from  asserting 

Bank  v.  Field,  126  Mass.  345  ;  John-  his   rights  through  negligence.      See 

ston  v.  Renton,  L.  R.  9  Eq.  181,  188  ;  Coles  v.  Bank  of  England,  10  Ad.  & 

Cottam  v.  Eastern  Counties  Ry.  Co.,  1  El.  437.      Compare,    however,   Davis 

J.  &  H.  243 ;  Taylor  v.  Midland  Ry.  v.    Bank  of  England,    2   Bing.  393 ; 

Co.,  29  L.  J.  Ch.  731,  and  8  H.  L.  Swan  v.  North  British,  &c.  Co.,  7  H. 

C.    751  ;  Davis  v.  Bank  of  England,  &  N.  603 ;  Telegraph  Co.  v.  Davcu- 

2  Bing.  393 ;  Swan  v.  North  British,  port,  97  U.  S.  369. 
&c.  Co.,  7  H.  &  N.  603 :  Pollock  v.         2  Simm  v.   Anglo-American  Tele- 
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In  Machinists'  National  Bank  v.  Field  and  others,1  a  bill  in 
equity  was  brought  by  a  corporation  to  obtain  the  surrender  and 
cancellation  of  a  certificate  of  shares  which  it  had  been  induced 
to  issue  upon  the  faith  of  a  forged  assignment  and  power  of 
attorney.  The  facts  of  the  case  were  as  follows:  A  certificate 
of  shares,  with  a  forged  assignment  and  power  to  transfer  indorsed 
upon  it,  was  brought  to  Field,  a  broker,  for  sale.  Field  employed 
Hawes  &  Henshaw  to  sell  the  shares  at  auction.  Dean  became 
the  purchaser,  but  did  not  see  the  certificates,  or  know  who  had 
been  the  owner  of  the  shares.  Field  thereupon  took  the  certifi- 
cate to  the  bank,  and  under  the  forged  power  of  attorney  pro- 
cured a  transfer  to  be  made  to  Hawes  &  Henshaw,  and  a  new 
certificate  was  issued  in  their  names.  Hawes  &  Henshaw  then 
delivered  this  certificate  to  Dean,  properly  indorsed  with  an 
assignment  and  power  to  transfer,  and  Dean  completed  the  pur- 
chase by  paying  the  money  for  the  shares,  which  was  turned 
over  to  the  party  for  whom  they  had  been  sold.  Neither  Dean, 
nor  Field,  nor  Hawes  &  Henshaw  had  notice  of  the  forgery,  and 
all  three  were  made  defendants  by  the  company.  The  Supreme 
Court  of  Massachusetts  held  that  the  company  was  not  entitled 
to  relief.  Chief  Justice  Gray  said :  "  Dean  cannot  be  ordered  to 
return  his  certificate,  because  he  purchased  the  shares  in  good 
faith  and  for  valuable  consideration,  and  the  certificate  issued  to 
him  is,  as  against  the  bank,  conclusive  evidence  of  his  title.  The 
bank  has  no  right  to  compel  him,  rather  than  any  other  stock- 
holder, to  give  up  his  certificate,  and  thereby  assume  the  respon- 
sibility of  its  own  illegal  act  in  issuing  a  greater  number  of 
shares  than  the  law  authorized.  .  .  ,  Hawes  &  Henshaw  claim 
no  title  to  the  stock,  and  are  protected,  equally  with  Dean,  by 
the  certificates  issued  to  them  by  the  plaintiff.  Field  also  has 
and  claims  no  title  in  the  stock,  and  if,  by  reason  of  his  having 
presented  to  the  bank  the  forged  power  of  attorney  upon  which 

graph   Co.,  L.  R.  5    Q.  B.  D.  188;  pare  Hart  v.  Frontino,  &c.  Mining  Co., 

Brown  v.  Howard  Fire  Ins.  Co.,  42  L.  R.  5   Ex.  Ill ;  In  re  Bahia,  &c. 

Md.  384 ;  and  see  Dewing  v.  Perdi-  Ry.  Co.,  L.  R.  3  Q.  B.  584 ;  Kuights 

caries,  96  U.  S.  193 ;  Central  R.  R.,  v.  Wiffen,  L.  R.  5  Q.  B.  660. 
&c.  Co.  v.  Ward,  37  Ga.  515 ;  Nut-         *  126  Mass.  345. 
ting  v.  Thomason,  46  Ga.  34.     Com- 
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the  new  certificates  were  issued,  lie  is  liable  to  the  bank  in  any 
form  (of  which  we  give  no  opinion),  the  bank  has  an  adequate 
remedy  against  him  alone  by  action  at  law." 1 

§  341.  The  Corporation  may  require  Evidence  of  the  Trans- 
feree's Right.  —  A  corporation  is  not  required  to  execute  a  trans- 
fer on  demand,  without  having  reasonable  evidence  of  the  right 
of  the  party  demanding  the  transfer.  In  Telegraph  Company  v. 
Davenport,2  Chief  Justice  Waite  said :  "  The  officers  of  the  com- 
pany are  the  custodians  of  its  stock-books,  and  it  is  their  duty 
to  see  that  all  transfers  of  shares  are  properly  made,  either  by 
the  stockholders  themselves,  or  persons  having  authority  from 
them.  If,  upon  the  presentation  of  a  certificate  for  transfer,  they 
are  at  all  doubtful  of  the  identity  of  the  party  offering  it  with 
its  owner,  or  if  not  satisfied  of  the  genuineness  of  a  power 'of 
attorney  produced,  they  can  require  the  identity  of  the  party  in 
the  one  case,  and  the  genuineness  of  the  document  in  the  other, 
to  be  satisfactorily  established  before  allowing  the  transfer  to  be 
made." 


1  Machinists',  &c.  Bank  v.  Field, 
126  Mass.  348,  349. 

The  corporation  had  been  pre- 
viously compelled  to  issue  new  certifi- 
cates to  the  real  owner,  whose  name 
had  been  forged.  Pratt  v.  Machinists', 
&c.  Bank,  123  Mass.  110. 

The  purchase  by  Dean  at  the 
auction  sale  seems  to  have  been  a 
contract  to  take  so  many  shares  in  the 
corporation;  and  when  he  afterwards 
accepted  a  certificate  of  shares  issued 
by  the  proper  officers  of  the  bank,  and 
paid  the  price  in  pursuance  of  his 
agreement,  he  was  in  every  sense  a 
bona  fide  purchaser  for  value.  As 
such  he  was  entitled  to  recover  dam- 
ages from  the  corporation  for  having 
misled  him  by  the  false  certificate 
issued  by  its  agents.  New  York  & 
N.  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y. 
30 ;  supra,  §  67. 

A  different  case  would  have  been 
presented  if  Dean  had  first  purchased 
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the  shares  upon  the  faith  of  the  origi- 
nal certificate,  and  had  afterwards  pro- 
cured a  transfer  to  be  registered  under 
the  forged  power.  In  that  case  he 
would  have  been  misled  by  the  forged 
assignment,  but  not  by  the  act  of  the 
company  or  its  agents.  And,  having 
obtained  a  new  certificate  from  the  com- 
pany by  merely  surrendering  another 
to  which  he  had  no  title,  there  would 
be  no  reason,  legal  or  equitable, 
why  he  should  be  accorded  any  rights 
under  the  new  certificate  which  he  did 
not  possess  under  the  old.  The  cor- 
poration would  therefore  have  been 
entitled  to  have  the  new  certificate 
cancelled,  lest  it  should  pass  into  the 
hands  of  a  bona  fide  purchaser  for 
value. 

2  97  U.  S.  371 ;  Chew  v.  Bank  of 
Baltimore,  14  Md.  300;  Bayard  v. 
Farmers'  Bank,  52  Pa.  St.  232 ;  and 
see  Loring  v.  Salisbury  Mills,  125 
Mass.  138 ;  supra,  §  326,  note. 


CHAP.  IV.]        THE   CONTRACT   OF  MEMBERSHIP.  §  343 

§  342.  Ratification  of  Irregular  Transfers.  —  A  provision  in  the 
charter  or  general  laws  under  which  a  corporation  was  formed, 
prescribing  a  particular  method  of  executing  transfers  of  shares 
in  the  company,  is  intended  merely  for  the  regulation  of  the  cor- 
porate affairs,  and  does  not  render  an  irregular  transfer  impossi- 
ble. It  constitutes  a  part  of  the  agreement  of  the  corporators 
under  the  charter,  and  therefore  cannot  be  disregarded  without 
their  consent ;  and  a  transfer  made  without  complying  with  the 
formalities  prescribed  by  law  must  necessarily  involve  an  unau- 
thorized exercise  of  corporate  power.  But  we  have  seen  that 
the  mere  fact  that  a  transaction  involves  an  unauthorized  exer- 
cise of  corporate  power  is  not  always  fatal  to  its  validity,  and 
the  want  of  consent  on  the  part  of  the  members  of  a  corpora- 
tion to  an  act  performed  on  their  behalf  may  be  cured  by  subse- 
quent ratification.1 

Hence  a  corporation  may  be  bound  by  a  transfer  executed 
without  the  formalities  required  by  law,  if  the  transfer  was  acted 
upon  by  the  parties  and  ratified  by  the  shareholders  by  receiving 
the  transferee  as  a  shareholder  in  place  of  the  former  member.2 
And  so  where  the  agents  of  a  corporation  are  at  fault  in  not  re- 
cording a  transfer,  the  original  holder  cannot  be  held  liable  by 
the  company.3  "  An  assignment  in  writing  is  sufficient  between 
the  parties  ;  and  if  it  be  notified  to  the  company,  and  they  will 
not  allow  it  to  be  made  according  to  the  by-laws,  it  is  valid 
against  them  as  if  the  required  formalities  had  been  observed ; 
the  courts  acting  upon  the  principle,  as  between  these  parties,  of 
considering  that  done  which  ought  to  have  been  done,  and  set- 
tling the  rights  of  the  parties  accordingly."  4 

§  343.  The  Legal  Character  of  Shares.  —  Shares  in  a  corpora- 
tion are  not  real  estate,  even  where  the  corporation  is  the  owner 
of  real  property.  The  rights  of  a  shareholder  are  rights  of  con- 
tract, and  his  interest  in  the  corporate  property  is  merely  an 

1  Supra,  §§  74,  83.  Home  Stock  Ins.  Co.  v.  Sherwood,  72 

2  Walter's   Case,   3   De   G.   &  S.    Mo.    461.      Compare    Richmondville 
149 ;  Bargate  v.  Shortridge,  5  H.  L.    Mfg.  Co.  v.  Prall,  9  Conn.  487. 

C.  297 ;  Chambersburg,  &c.  Ins.  Co.         8  Ischam  v.  Buckingham,  49  N.  Y. 

v.  Smith,  11  Pa.  St.  120;  Smock  v.    216. 

Henderson,   1    Wilson    (Ind.),    241 ;          *  Infra,  \  603,  note. 

Weber  v.  Fickey,  52  Md.  501,  516; 
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equitable  one.1  Hence  it  has  been  held  that  shares  are  not  real 
estate  within  the  meaning  of  a  mortmain  act ; 2  nor  are  they  an 
interest  in  land,  within  the  Statute  of  Frauds,  even  where  the 
corporation  owns  land.3  Upon  the  death  of  the  owner,  shares 
in  a  corporation  pass  to  the  executor  and  not  to  the  heir,4  and 
they  are  not  subject  to  the  right  of  dower.5 

In  most  of  the  States  it  is  provided  by  general  law  that 
shares  in  a  corporation  shall  be  treated  as  personal  property. 
A  provision  of  this  description  is  merely  declaratory  of  the 
common  law.  It  relates  "merely  to  the  nature  or  character 
of  the  property  which  the  stockholders  are  to  be  deemed  to 
have  in  the  several  shares  of  stock  of  the  company  as  indi- 
viduals, and  not  to  the  character  of  the  property  held  by  the 
company  in  its  corporate  capacity  for  the  benefit  of  such  stock- 
holders." 6 

It  seems  clear  that  the  rights  of  a  shareholder  are  technically  a 
chose  in  action,  or  personal  claim.  Hence  it  has  been  held  that, 
at  common  law,  a  husband  must  reduce  shares  standing  in  his 
wife's  name  into  possession  in  order  to  obtain  an  absolute  title 
thereto.7  And  for  the  same  reason  shares  could  not  be  levied 
upon  as  chattel  property,  under  an  execution  directed  against 
the  holder.8 

In  commercial  transactions,  however,  shares,  or  the  certificates 
representing  them,  are  constantly  treated  as  tangible  property. 
An  action  of  trover  may  be  brought  for  the  conversion  of  cer- 
tificates of  shares,  as  for  the  conversion  of  negotiable  paper.9 
Shares  have  been  treated  as  "  personal  property  "  subject  to  tax 
laws,10  and  they  are  "  goods,  wares,  and  merchandise,"  within  the 

1  Supra,  §§  255,  256  ;  infra,  §  381.         6  Mohawk,  &c.  R.  R.  Co.  v.  Clute, 

2  Edwards  v.  Hall,  6  De  G.  M.  &    4  Paige,  384,  393. 

G.  74 ;   Thompson  v.  Thompson,  13  7  Arnold  v.  Ruggles,  1  R.  I.  165 ; 

L.  J.  Ch.  455  ;  Ashton  v.  Langdale,  Slaymaker  v.  Bank,  10  Pa.  St.  373. 

20  L.  J.  Ch.  234.  See  King  v.  Capper,  5  Price,  217. 

8  Bradley  v.  Holdsworth,  3  M.  &  8  Howe  v.  Starkweather,  17  Mass. 

W.  422.  240 ;  Denton  v.  Livingston,  9  Johns. 

4  Hutchins  v.  State  Bank,  12  Mete.  96  ;   Planters',  &c.  Bank  v.  Leavens, 

426 ;  Bligh  v.  Brent,  2  Y.  &  C.  268,  4  Ala.  N.  s.  753. 

294.      Contra,  Welles  v.   Cowles,   2  e  Kulm  v.  McAllister,  1  Utah  Ter. 

Conn.  567.  273. 

6  Johns  v.  Johns,  1  Ohio  St.  350.  10  Griffith  v.  Watson,  19  Kans.  23 ; 
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meaning  of  the  Statute  of  Frauds.1  It  has  been  held  that  shares 
may  be  the  subject  of  a  gift  causa  mortis,  by  delivery  of  the 
certificate.2 

Union  Bank  v.  State,  9  Yerger,  490 ;  An  action  for  money  had  and  re- 
Bank  of  Waltham  v.  Waltham,  10  ceived  does  not  lie  for  shares  of  stock. 
Mete.  234.  Nightingale  v.  Devisme,  5  Burr.  2589; 

1  Fine  v.  Hornesby,  2   Mo.  App.  and  see  Jones  v.  Brinley,  1  East,  1 ; 

61.  King  v.  Churchwardens,  6  East,  182. 

a  Grymes  v.  Howe,  49  N.  Y.  17 ; 
Walsh  v.  Sexton,  55  Barb.  251. 

345 


§  344        THE  LAW  OF  PRIVATE  CORPORATIONS.      [CHAP.  V. 


CHAPTER    V. 

THE  RIGHTS  OF  STOCKHOLDERS. 


PART    I. 


PROFITS   AND  DIVIDENDS. 

§  344.  Dividends  may  be  paid  out  of  Profits.  —  The  ultimate 
object  for  which  every  ordinary  business  corporation  is  formed 
is  the  pecuniary  profit  of  its  individual  members.1  Any  net 
increase  of  the  capital  of  an  institution  of  this  kind  is  a  gain 
upon  the  united  investment  of  its  shareholders,  and  may  be  dis- 
tributed amongst  them  as  profits,  each  shareholder  being  entitled 
to  his  proportionate  dividend  or  share. 

It  is  a  fundamental  rule  that  dividends  can  be  paid  only  out 
of  profits  or  the  net  increase  of  the  capital  of  a  corporation, 
and  cannot  be  drawn  upon  the  capital  contributed  by  the  share- 
holders for  the  purpose  of  carrying  on  the  company's  business. 


1  This  does  not  apply  to  a  savings 
bank.  In  Huntington  v.  Savings 
Bank,  96  U.  S.  388,  394,  Mr.  Justice 
Strong  said  :  "  We  think  the  com- 
plainants have  mistaken  the  nature  of 
the  corporation.  It  is  not  a  commer- 
cial partnership,  nor  is  it  an  artificial 
being  the  members  of  which  have  prop- 
erty interests  in  it,  nor  is  it  strictly 
eleemosynary.  Its  purpose  is  rather 
to  furnish  a  safe  depositary  for  the 
money  of  those  members  of  the  com- 
munity disposed  to  intrust  their  prop- 
erty to  its  keeping.  It  is  somewhat 
of  the  nature  of  such  corporations  as 
church-wardens  for  the  conservation 
of  the  goods  of  a  parish,  the  college  of 
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surgeons  for  the  promotion  of  medical 
science,  or  the  society  of  antiquaries 
for  the  advancement  of  the  study  of 
antiquities.  Its  purpose  is  a  public 
advantage,  without  any  interest  in  its 
members.  .  .  .  Until  recently,  the  pri- 
mary idea  of  a  savings  bank  has  been, 
that  it  is  an  institution  in  the  hands  of 
disinterested  persons,  the  profits  of 
which,  after  deducting  the  necessary 
expenses  of  conducting  the  business, 
inure  wholly  to  the  benefit  of  the  de- 
positors, in  dividends,  or  in  a  reserved 
surplus  for  their  greater  security. 
Such,  very  plainly,  is  the  defendant 
corporation  in  this  case." 


CHAP.  V.]  EIGHTS   OF  STOCKHOLDERS.  §  345 

If  the  capital  stock  of  a  corporation  is  fixed  by  its  charter  at 
a  certain  amount,  the  company  has  no  legal  authority  to  begin 
to  carry  on  business  with  a  less  capital ;  nor  do  the  members  of 
a  corporation  of  this  description  agree  to  unite  in  any  corporate 
speculation  until  the  amount  of  capital  indicated  by  the  charter 
has  been  fully  subscribed.1  For  the  same  reasons,  it  follows  that 
the  capital  of  a  corporation  cannot  be  reduced  wilfully  below 
the  amount  fixed  by  the  charter,  after  the  company  has  begun 
to  carry  on  business.  The  managing  agents,  and  even  the  hold- 
ers of  a  majority  of  shares,  have  no  authority  to  diminish  the 
prescribed  capital  of  the  company  by  distributing  a  portion  of  it 
among  the  stockholders  in  the  shape  of  dividends.  This  would 
not  only  be  in  violation  of  the  rights  of  every  dissenting  mem- 
ber, but  would  be  a  fraud  upon  creditors ;  and  the  latter  would 
be  entitled  to  treat  such  dividend  as  a  repayment  pro  tanto 
of  the  capital  pledged  as  security  for  their  claims,  and  not  as  an 
irrevocable  distribution  of  profits.2 

Accordingly,  it  has  been  held  that  if  the  agents  of  a  corpora- 
tion repay  to  its  stockholders  any  portion  of  the  fund  originally 
contributed  as  capital,  the  corporation  may  recover  the  amount 
paid  as  money  paid  by  its  agents  without  any  authority.3  And 
if  the  managing  agents  of  a  corporation  threaten  to  distribute 
any  portion  of  its  funds  amongst  the  stockholders  before  a  net 
increase  has  been  realized,  any  dissenting  stockholder  may  inter- 
fere on  behalf  of  the  company,  in  order  to  protect  his  equitable 
rights.* 

§  345.  Agreements  to  pay  Interest — The  capital  of  a  corpo- 
ration is  a  fund  contributed  by  the  shareholders  as  an  invest- 
ment for  their  mutual  benefit ;  and  no  portion  of  the  amount 
tli  us  raised  can  be  redistributed  among  the  shareholders  in  the 
shape  of  interest  upon  the  sums  they  have  paid  in.  An  agree- 
ment to  pay  dividends  or  interest  to  the  shareholders  of  a  corpo- 
ration, without  reference  to  the  ability  of  the  company  to  pay 

1  Supra,  §  276.  4  See  Macdougall  v.  Jersey  Imperial 

2  Infra,  §  587  et  seg.  Hotel  Co.,  2  H.  &  M.  528,  and  cases 
8  Lexington,  &c.  Ins.  Co.  ».  Page,    infra,  §  404. 

17   B.   Monr.   412,   442,   443.      See 
Bailee's  Case,  L.  R.  6  Ch.  104. 
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the  same  out  of  profits  or  the  net  increase  of  its  capital,  is 
wholly  unauthorized.1  But  a  corporation  may  properly  stipulate 
that  each  shareholder  shall  be  entitled  to  interest  upon  the 
amount  paid  upon  his  shares  while  the  works  of  the  company 
are  in  process  of  construction,  provided  such  interest  be  made 
payable  only  out  of  the  net  income  or  profits  which  the  com- 
pany may  earn.  The  justice  of  an  agreement  of  this  character 
was  clearly  shown  by  Peck,  J.,  in  Eichardson  v.  Vermont,  &c. 
E.  E.  Co.2  "  In  the  early  stages  of  such  undertakings,  the  use 
of  money  for  the  construction  of  the  road  may  be  presumed  to 
be  worth  the  legal  interest ;  and  therefore  he  who  pays  early 
practically  contributes  more  than  he  who  pays  the  same  sum 
late.  This  arrangement  for  the  payment  of  interest,  or  interest 
dividends,  so  called,  is  equitable  and  just,  as  it  is  but  a  mode  of 
distributing  benefits  among  the  stockholders  in  proportion  to  the 
aid  they  have  respectively  contributed  to  the  common  enter- 
prise, and  thus  producing  equality  between  them.  Equality  is 
equity  as  between  the  stockholders ;  and  such  payment,  made 
only  out  of  the  surplus  earnings  not  needed  for  the  payments  of 
debts  of  the  corporation  nor  for  the  prosecution  of  its  business, 
does  not  interfere  with  the  rights  of  creditors  nor  contravene  any 
principle  of  public  policy.  It  is  no  more  withdrawing  capital  from 
the  corporation  than  would  be  the  payment  of  ordinary  dividends, 
to  which  purpose  the  fund  would  otherwise  be  appropriated."  3 

1  Lockhart    v.    Van    Alstyne,   31  When  it  is  considered  that  railway 

Mich.  76 ;  Painesville,  &c.  R.  R.  Co.  companies  are  joint-stock  associations, 

v.  King,  17  Ohio  St.  534  ;  Troy,  &c.  and  depend  on  borrowing  most  of  the 

R.  R.  Co.  v.  Tibbits,  18  Barb.  297 ;  money  they  expect  to    expend,   the 

Pittsburgh,  &c.  R.  R.  Co.  v.  County  absurdity  of  borrowing  money  to  pay 

of  Allegliany,  63  Pa.  St.  126,  135  ;  interest  to  themselves  is  self-evident. 

Macdougall  v.  Jersey  Imperial  Hotel  They  never  borrow  at  less  than  from 

Co.,  2   H.   &  M.    528  ;  Salisbury   v.  seven  to  ten  per  cent,  and,  in  so  far  as 

Metropolitan  Ry.  Co.,  38  L.  J.    Ch.  the  money  is  used  to  pay  themselves 

249.  six  per  cent  on  their  stock,  it  is  mani- 

In  Miller  v.  Pittsburgh,  &c.  R.  R.  festly  a  ruinous  as  well    as  absurd 

Co.,  40  Pa.  St.  239,   Woodward,  J.,  operation." 
said  :  "  This  company  conformed  to         2  44  Vt.  613. 
the  foolish  practice  of  receiving  sub-         8  Richardson  v.  Vermont,  &c.  R.  R. 

scriptions   on  a  guarantee  that   they  Co.,  44  Vt.  618 ;  Rutland,  &c.  R.  R. 

would  pay  interest  on  stock  'as  soon  Co.  v.  Thrall,  35  Vt.  543;  Wright  v. 

as  paid/  until  the  road  is  finished.  Vermont,   &c.   R.  11.  Co.,  12   CusL 
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If  a  corporation  agrees  that  its  shareholders  shall  be  allowed 
interest  upon  the  sums  contributed  by  them  during  the  construc- 
tion of  the  company's  works,  but  no  time  of  payment  is  fixed, 
it  will  be  implied  that  such  interest  shall  be  payable  whenever 
a  sufficient  amount  of  net  profits  have  been  earned.1  And  for 
the  same  reason  it  has  been  held  that  a  holder  of  preference 
shares  guaranteeing  the  payment  of  semi-annual  dividends  of 
five  per  cent  is  entitled  to  be  paid  only  out  of  net  profits  earned 
by  the  company.2  But  if  the  profits  realized  in  any  one  year 
are  not  sufficient  to  pay  the  amount  guaranteed,  the  deficiency 
must  be  made  up  out  of  profits  earned  at  a  subsequent  time.3 

§  346.  What  are  Profits.  —  There  is  little  difficulty  in  deter- 
mining, theoretically,  what  constitutes  the  net  increase  or  profits 
which  may  be  divided  among  the  shareholders  of  a  corporation 
in  the  shape  of  dividends.  In  Barry  v.  Merchants'  Exchange 
Co.,4  Vice-Chancellor  Sandford  said:  "The  capital  stock  of  a 
corporation  is,  like  that  of  a  copartnership  or  joint-stock  com- 
pany, the  amount  which  the  partners  or  associates  put  in  as  their 
stake  in  the  concern.  To  this  they  add,  upon  the  credit  of  the 
company,  from  the  means  and  resources  of  others,  to  such  extent 
as  their  prudence  or  the  confidence  of  such  other  persons  will 
permit.  Such  additions  create  a  debt ;  they  do  not  form  capital. 
And,  if  successful  in  their  career,  the  surplus  over  and  above 

75  ;  Waterman  t>.  Troy,  &c.  R.  R.  Co.,  1  Huu,  655  ;  Henry  v.  Great  Northern 

8  Gray,  433  ;  Cunningham  v.  Vermont,  Ry.  Co.,  4  K.  &  J.  1 ;  s.  c.  27  L.  J. 

&c.  R.  R.  Co.,  12  Gray,  411 ;  Barnard  Ch.  1 ;  s.  c.  1  De  G.  &  J.  606  ;  Webb 

v.  Vermont,  &c.  R.  R.  Co.,  7  Allen,  v.  Earle,  L.  R.  20  Eq.  556 ;  Smith  v. 

512 ;  Evausville  R.  R.  Co.  v.  Evans-  Cork,  &c.  Ry.  Co.,  Ir.  L.  R.  3  Eq. 

ville,  15  Ind.  414,  415  ;  McLaughlin  356,  5  Eq.  65  ;  Crawford  ».  North- 

v.   Detroit,  &c.  R.  R.  Co.,  8   Mich.  Eastern  Ry.   Co.,   3  K.   &  J.   723; 

100.  Corry  v.  Londonderry,  &c.  Ry.  Co., 

1  Rutland,  &c.  R.  R.  Co.  v.  Thrall,  29  Beav.  263  ;  Coates  v.  Nottingham, 
35  Vt.  543 ;  Waterman  v.  Troy,  &c.  &c.   R.  R.  Co.,  30   Beav.  86 ;  Mat- 
R.  R,  Co.,  8  Gray,  433.                         .  thews  v.  Great  Northern  Ry.  Co.,  28 

2  Lockhart   v.    Van    Alstyne,    31  L.   J.   Ch.    375 ;    Sturge  v.    Eastern 
Mich.  76,  84 ;  Taft  ».  Hartford,  &c.  Union  Ry.  Co.,  2  De  G.  &  S.  531  ; 
R.  R.  Co.,  8  R.  I.  310,  333  ;  Bates  v.  Lockhart  v.  Van  Alstyne,  31  Mich. 
Androscoggin  R.  R.  Co.,  49  Me.  491 ;  76,  84  ;  Taft  v.  Hartford,  &c.  R.  R. 
and  see  cases  in  note  3.  Co.,  8  R.  I.  310,  333. 

3  Prouty  v.    Michigan    Southern,         4  1  Saudf.  Ch.  307. 
&c.  R.  R.  Co.,  4  Th.  &  C.  230 ;  s.  c. 
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their  capital  and  debts  becomes  profits,  and  is  either  divided 
among  the  partners  and  associates,  or  used  still  further  to  extend 
their  operations." 

The  rule  was  stated  by  Blatchford,  J.,  with  special  reference 
to  the  case  of  a  railroad  company,  as  follows :  "  Net  earnings 
are,  properly,  the  gross  receipts  less  the  expenses  of  operating 
the  road  to  earn  such  receipts.  Interest  on  debts  is  paid  out  of 
what  thus  remains,  that  is,  out  of  the  net  earnings.  Many  other 
liabilities  are  paid  out  of  the  net  earnings.  When  all  liabili- 
ties are  paid,  either  out  of  the  gross  receipts  or  out  of  the  net 
earnings,  the  remainder  is  the  profit  of  the  shareholders  to  go 
towards  dividends,  which  in  that  way  are  paid  out  of  the  net 
earnings."  l 

§  347.  In  practice,  it  is  often  a  matter  of  some  difficulty  to 
determine  what  the  actual  profits  of  a  company  are.  A  corpo- 
ration may  be  largely  indebted,  and  yet  dividends  may  properly 
be  divided  amongst  the  shareholders  out  of  net  profits  before  the 
indebtedness  has  been  paid.2  The  question  always  is,  whether 
or  not  there  would  remain  a  net  increase  upon  the  original  in- 
vestment, after  deducting  from  the  value  of  the  assets  of  the 
company  all  present  debts,  and  making  provision  for  future  or 
contingent  claims. 

Thus,  permanent  improvements  made  by  a  company  by  means 
of  borrowed  money  may  often  be  valued  as  counterbalancing 
the  liability  of  the  company  for  the  money  used  to  construct 
them.3  Machinery  or  rolling-stock  purchased  by  a  railroad 
company  may  be  taken  as  representing  the  amount  of  capital 
invested  in  it,  after  making  due  allowance  for  depreciation  in 
value  through  accident  and  wearing  out.4 

Future  and  contingent  claims  against  a  corporation  must  be 

1  St.   John   v.   Erie  Ry.   Co.,  10         8  Corry  v.  Londonderry,  &c.  Ry. 
Blatchf.     271,    279 ;    22   Wall.    136.     Co.,  29  Beav.  272.     See  Bardwell  v. 
See  also  Reid  v.  Eatonton  Mfg.  Co.,    Sheffield  Water  Works  Co.,  L.  R.  11 

4  Ga.  103;  People  v.  Supervisors,  4    Eq.  521. 

Hill,   20.     See  Union  Pacific  R.  R.         4  Mills  v.  Northern  Ry.  Co.,  L.  R. 

Co.  t?.  United  States,  99  U.  S.  426;  5  Ch.  631.     Compare  Corry  v.  Lon- 

Stringer's  Case,  L.  R.  4  Ch.  475.  donderry,  &c.  Ry.  Co.,  29  Beav.  272, 

2  Mills  v.  Northern  Ry.  Co.,  L.  R.  273. 

5  Ch.  631. 
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reduced  to  their  present  value,  in  order  to  determine  the  net 
gain  upon  the  capital  invested.  Hence,  it  is  the  duty  of  the 
directors  of  an  insurance  company  to  reserve  at  all  times  a  suffi- 
cient fund,  in  addition  to  the  capital  stock,  to  meet  probable 
losses  on  risks  assumed  by  the  company.1  Money  obtained  by  a 
company  upon  the  sale  of  forfeited  stock,2  or  as  compensation 
for  property  taken  under  the  power  of  eminent  domain,3  or  as 
interest  or  penalty  on  account  of  the  failure  of  a  contractor  to 
complete  his  work,4  cannot  be  treated  as  profits  and  divided 
among  the  shareholders,  without  reference  to  the  general  state  of 
the  company's  finances.  But  if  the  nominal  capital  stock  of  a 
corporation  has  been  reduced  by  the  proper  authorities,  the 
shareholders  are  entitled  to  have  any  surplus  remaining  after  the 
reduced  capital  has  been  made  up  divide'd  amongst  them  in 
proportion  to  the  number  of  their  shares.  The  sum  thus  divided 
does  not  constitute  profits,  nor  is  it  a  part  of  the  capital  of  the 
newly  organized  company.  It  is  merely  a  part  of  the  fund 
originally  invested  by  the  stockholders,  which  they  are  entitled 
to  have  restored  to  them  or  applied  according  to  their  agreement 
after  the  original  investment  had  been  abandoned.5 

§  348.  The  Discretion  of  the  Directors  with  respect  to  the 
Distribution  of  Profits.  —  Profits  earned  by  a  corporation  may  be 
divided  amongst  its  shareholders ;  but  it  is  not  a  violation  of  the 
charter  if  they  are  allowed  to  accumulate  for  future  use.  The 
managing  agents  of  a  corporation  are  impliedly  invested  with  a 
discretionary  power  with  regard  to  the  time  and  manner  of  dis- 
tributing its  profits.  They  may  apply  profits  in  payment  of 
floating  or  funded  debts,  or  in  development  of  the  company's 
business ;  and  so  long  as  they  do  not  abuse  their  discretionary 
powers,  or  violate  the  company's  charter,  the  courts  cannot 
interfere.6 

1  Scott  v.  Eagle  Fire  Ins.  Co.,  7         4  Bloxam  v.  Metropolitan  Ry.  Co., 
Paige,  198 ;  De  Peyster  v.  American    L.  R.  3  Ch.  337. 

Fire  Ins.  Co.,  6  Paige,  486 ;  Lexing-  8  Seeley  v.   New  York,  &c.   Nat. 

ton,  &c.  Ins.  Co.  v.  Page,  17  B.  Monr.  Bank,  Thompson's  Nat.  Bank  Cases, 

412.  804  (N.  Y.  C.  P.  1877).     See  Parker 

2  Gratz  v.  Redd,  4  B.  Monr.  187.  v.  Mason,  8  R.  I.  427;  and  see  infra, 
8  Semble,  Heard  v.  Eldredge,  109  §§  597,  662. 

Mass.  258.  6  See  Pratt    v.  Pratt,   33    Conn, 
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But  it  is  clear  that  the  agents  of  a  corporation,  and  even  the 
majority,  cannot  wilfully  withhold  profits  earned  by  the  com- 
pany, or  apply  them  to  any  use  which  is  not  authorized  by  the 
company's  charter.  The  nominal  capital  of  a  company  does  not 
necessarily  limit  the  scope  of  its  operations  ;  but  it  is  an  impor- 
tant element  in  determining  what  the  real  limit  is.  If  a  corpo- 
ration is  formed  with  a  capital  of  $10,000  in  order  to  carry  on 
a  certain  business,  no  one  would  hesitate  to  say  that  it  would  be 
a  departure  from  the  intention  of  the  founders  to  withhold  the 
profits  in  order  to  develop  the  company's  business,  until  the  sum 
of  $50,000  had  been  amassed.  The  question  must,  in  each  case, 
depend  upon  the  use  to  which  the  capital  is  put,  and  the  meaning 
of  the  company's  charter.  But  if  a  majority  of  the  stockholders 
or  the  directors  of  a  corporation  wrongfully  refuse  to  declare  a 
dividend  and  distribute  profits  earned  by  the  company,  any  stock- 
holder feeling  aggrieved  may  obtain  relief  in  a  court  of  equity.1 

Profits  accumulated  by  a  corporation  in  times  of  prosperity 
may  be  distributed  by  the  company  subsequently,  when  no 
profits  are  earned.2  But  profits  remain  a  part  of  the  fund  con- 
stituting the  capital,  until  actually  divided  among  the  stock- 
holders ;  and  if  this  fund  is  afterwards  reduced  by  losses,  only 
the  surplus  can  be  divided,  after  deducting  the  amount  of  the 
capital  first  invested.3 

§  349.  Stock  Dividends.  —  We  have  seen  that  a  corporation 
which  has  earned  a  sufficient  surplus  to  authorize  it  to  declare 
a  dividend  may  retain  the  money  for  the  purpose  of  making 
improvements  or  for  the  payment  of  debts,  instead  of  dividing 

446 ;  Karnes  v.  Rochester,  &c.  R.  R.  shire  Ry.  Co.,  13  Beav.  32 ;  Stevens 

Co.,   4  Abb.   Pr.   y.  s.  107 ;  Ely  v.  v.  South  Devon  Ry.  Co.,  9  Hare,  313. 

Sprague,  Clarke  (Ch.),  351 ;  Barry  v.  2  See  Mills  v.  "Northern  Ry.  Co., 

Merchants'  Exchange   Co.,    1    Sandf.  L.  R,  5  Ch.  621 ;  Beers  v.  Bridgeport 

230,   303 ;  Smith   v.  Prattville  Mfg.  Spring  Co.,  42   Conn.  17 ;  Hoole  v. 

Co.,  29   Ala.  503 ;  State  v.  Bank  of  Great  Western  Ry.  Co.,  L.  R.  3  Ch. 

Louisiana,  6  La.  745.     See  Stringer's  268. 

Case,  L.  R.  4  Ch.  475  ;  infra,  §  349.  8  Scott  v.  Eagle  Ins.  Co.,  7  Paige, 

1  Beers  v.  Bridgeport  Spring  Co.,  203  ;  Curry  v.  Woodward,  44  Ala.  305. 

42  Conn.  17  ;  Pratt  v.  Pratt,  33  Conn.  But  after  profits  have  been  divided 

446 ;  Scott  v.  Eagle  Fire  Ins.  Co.,  7  among    the    individual    shareholders 

Paige,  203  ;  State  v.  Bank  of  Louisi-  they  cannot  be  recalled.   Infra,  §  §  593, 

ana,  6  La.  745  ;  Browne  v.  Monmouth-  594. 
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it  among  the  stockholders.  The  actual  or  working  capital  of 
the  company  is  thus  increased,  while  the  nominal  capital  remains 
unchanged ;  consequently,  the  value  of  its  shares  will  rise. 

The  nominal  capital  of  a  corporation  may,  if  expressly  author- 
ized, be  increased  by  the  issue  of  new  shares  ;  and  this  may  be 
done  either  by  receiving  new  stock  subscriptions,  or  by  selling 
paid-up  shares  at  par,  for  cash.  The  only  essential  is  that  each 
share  be  represented  at  its  par  value  by  real  capital. 

If  then  a  corporation  having  power  to  increase  its  nominal 
capital  has  accumulated  a  surplus  of  profits,  it  may  issue  to 
the  existing  shareholders  new  paid-up  shares,  to  the  extent  of 
the  surplus  on  hand.  The  stockholders  do  not  in  reality  gain 
thereby,  but  the  number  of  their  shares  is  increased  in  propor- 
tion as  their  value  is  diminished.  Thus,  if  a  corporation  whose 
nominal  capital  is  one  million  dollars  allows  its  earnings  to 
accumulate  until  the  actual  capital  amounts  to  two  millions  of 
dollars,  the  value  of  each  share  will  be  doubled.  The  company 
may  then  distribute  one  million  of  dollars  as  profits,  thereby 
reducing  the  shares  to  their  par  value ;  or  it  may  retain  the 
whole  of  its  earnings  and  issue  to  its  stockholders  paid-up 
shares  to  the  extent  of  one  million  dollars,  instead  of  distribut- 
ing cash.1  The  nominal  capital  of  the  company  will  thus  be 
increased  to  two  millions  of  dollars  ;  and:  each  stockholder  will 
hold  two  shares  at  par  where  he  previously  held  only  one  worth 
double  the  par  value.  The  relative  rights  and  powers  of  the 
several  stockholders  thus  remain  unaltered ;  but  if  any  one  of 
them  should  desire  to  withdraw  his  share  of  the  profits,  instead 
of  allowing  it  to  continue  invested  with  the  company,  he  can 
conveniently  obtain  an  equivalent  by  selling  the  new  shares 
issued  to  him  in  lieu  of  profits.2 

1  Stock  dividends  are  subject  to  a  Co.,  74  Pa.  St.  83  ;  Commonwealth  v. 

tax  upon  dividends  or  profits.     The  Erie  &  Pittsburgh  R.  R.  Co.,  id.  94. 
issue   of    a  stock   dividend  in  effect         2  Howell   v.    Chicago    &  N.    W. 

amounts  to  a  distribution  of  profits  R.  R.  Co.,  51  Barb.  378. 
among  the   shareholders   and  a  rein-         The  income  or  profit  upon  shares  in 

vestment  of  the  amount  so  distributed,  a  corporation  prima  facie  means  the 

There  is  no  presumption  that  an  in-  dividends   declared  by  the   company, 

crease   of  stock  is  a  stock  dividend,  and   does  not  include  the  undivided 

Commonwealth  v.  Pittsburgh,  &c.  Ry.  profits.     Hyatt  v.  Allen,  56  N.  Y.  553. 
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§  350.  Rights  of  Stockholders  where  the  Capital  Stock  is  in- 
creased.—  It  seems  that  if  a  corporation  resolves  to  increase 
the  amount  of  its  capital  by  issuing  and  selling  new  shares, 
every  existing  stockholder  has  a  right  of  pre-emption  in  pro- 
portion to  the  number  of  shares  already  held  by  him.1  Each 
stockholder  is  thus  enabled  to  preserve  unimpaired  his  voice  in 
the  management  of  the  company's  affairs.  But  this  applies  only 
where  the  nominal  capital  of  the  company  is  increased  ;  if  shares 
once  issued  by  a  corporation  come  back  into  its  possession,  there 
is  no  reason  why  they  should  not  be  sold  upon  the  market.2 

An  entirely  different  case  is  presented  where  a  corporation 
declares  a  stock  dividend  in  wholly  or  partially  paid-up  shares. 
In  this  case  the  new  shares  are  simply  paid  up  or  purchased  out 
of  the  profits  which  belong  to  the  existing  stockholders.  It  is 
equally  clear  that  a  corporation  cannot  issue  new  shares  at  less 
than  their  full  market  value,  except  by  equal  distribution  among 
all  the  shareholders ;  for  whatever  the  new  shares  are  worth 
in  excess  of  their  par  value  is  represented  by  profits  earned 
upon  the  original  shares.3 


Stock  dividends  are  held  not  to  be 
"  income  "  upon  the  shares,  but  repre- 
sent a  part  of  the  capital.  Thus,  where 
shares  in  a  corporation  are  held  in 
trust  to  pay  the  income  to  one  for  life 
with  remainder  over,  new  shares  dis- 
tributed by  the  company  as  a  stock 
dividend  do  not  go  to  the  life  tenant 
as  income,  but  must  be  held  by  the 
trustee  as  part  of  the  capital  held  in 
trust.  Minot  v.  Paine,  99  Mass.  101 ; 
Daland  ».  Williams,  101  Mass.  571; 
Rand  v.  Hubbell,  115  Mass.  461; 
Boston,  &c.  R.  R.  Co.  v.  Common- 
wealth, 100  Mass.  399.  See  C.,  B.,  & 
Q.  R.  R.  Co.  v.  Page,  1  Biss.  461; 
Harris  v.  San  Francisco,  &c.  Co.,  41 
Cal.  393.  Compare  Leland  v.  Hayden, 
102  Mass.  542  ;  Hart  v.  St.  Charles 
Street  R.  R.  Co.,  30  La.  Ann.  758 ; 
Clarkson  v.  Clarkson,  18  Barb.  646 ; 
Simpson  v.  Moore,  30  Barb.  637;  Lord 
v.  Brooks,  52  N.  H.  72;  Citizens',  &c. 
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Ins.  Co.  v.  Lott,  45  Ala.  185 ;  Reed 
v.  Head,  6  Allen,  174.  See,  how- 
ever, Earp's  Appeal,  28  Pa.  St.  368 ; 
Wiltbank's  Appeal,  64  Pa.  St.  256 ; 
In  re  Woodruff's  Estate,  Tucker,  58 ; 
and  compare  Moss's  Appeal,  83  Pa. 
St.  264;  Van  Doren  v.  Olden,  19 
N.  J.  Eq.  176. 

1  Eidman  v.  Bowman,  58  111.  444 ; 
and  see  semble,  Gray  v.  Portland  Bank, 
3   Mass.  364 ;  Matter  of  Wheeler,   2 
Abb.  Pr.  N.  s.  361 ;  Miller  v.  Illinois 
Central  R.   R.   Co.,   24   Barb.   312. 
Compare   Curry  v.  Scott,  54  Pa.  St. 
270;  Reese  v.  Bank  of  Montgomery, 
31   Pa.    St.   78  ;  Wilson  v.  Bank   of 
Montgomery,  29  Pa.  St.  537.    Contra, 
Ohio   Ins.    Co.   v.    Munnmacher,   15 
Ind.  294. 

2  Page  v.  Smith,  48  Vt.  290. 

8  Page    ».    Smith,    48   Vt.  -  289 ; 
Gray  u.  Portland  Bank,  3  Mass.  364. 
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§  351.  Payment  of  Dividends.  — A  holder  of  shares  in  a  cor- 
poration has  no  legal  claim  to  profits  earned  by  the  company 
until  a  dividend  has  been  declared  by  the  proper  agents ;  nor 
can  he  compel  the  declaration  of  a  dividend,  except  where  the 
profits  are  withheld  in  violation  of  the  charter.1 

After  a  dividend  has  been  declared,  each  stockholder  is  en- 
titled to  have  his  proportionate  share  paid  over  to  him,  and  may 
recover  the  same  in  an  action  of  assumpsit  against  the  corpora- 
tion.2 It  has  been  held  that  a  bill  in  equity  will  lie  to  compel 
the  payment  of  a  dividend  which  has  been  declared.3  But 
mandamus  is  not  the  proper  remedy.4  A  demand  is  necessary 
before  an  action  for  dividends  can  be  maintained.5 

Dividends  are  presumed  to  be  payable  in  lawful  money;6 
and  it  seems  that,  in  England,  they  must  ,be  payable  in  cash.7 
But  in  America  the  declaration  of  scrip  or  stock  dividends  is 
a  matter  of  common  occurrence.8  Profits  must  be  divided  rat- 
ably  amongst  all  the  stockholders  ; 9  and  a  stockholder  is  en- 
titled to  his  proportionate  share  of  all  profits  divided  by  the 
company  after  he  became  a  member.  No  discrimination  can 


1  Compare  supra,  §  348,  and  infra, 
§387. 

2  King  v.  Paterson,  &c.  R.  R.  Co., 
29  N.  J.  L.  82,  504 ;  West  Chester, 
&c.  R.  R.  Co.  v.  Jackson,  77  Pa.  St. 
321 ;  Kane  v.   Bloodgood,    7   Johns. 
Ch.   90 ;  Keppel's  Admrs.  v.  Peters- 
burg R.  R.  Co.,  Chase's  Dec.   168. 
Compare    State   v.    Baltimore   &    0. 
R.   R.  Co.,  6  Gill,  363;  Jackson  v. 
Newark,  &c.  R.  R.  Co.,  31  N.  J.  L. 
277. 

In  such  suit  the  power  of  the 
agents  of  the  company  to  declare  a 
dividend  cannot  be  investigated,  if 
that  would  involve  an  inquiry  into  the 
financial  condition  of  the  company. 
See  Stoddard  v.  Shetucket  Foundry 
Co.,  34  Conn.  542 ;  Scott  v.  Central 
R.  R.,  &c.  Co.,  52  Barb.  45. 

8  Beers  v.  Bridgeport  Spring  Co., 
42  Conn.  17 ;  Le  Roy  v.  Bridgeport 
Spring  Co.,  2  Edw.  Ch.  657. 


4  Van  Norman  v.  Central  Car,  &c. 
Co.,  41  Mich.  166. 

6  State  v.  Baltimore  &  0.  R.  R. 
Co.,  6  Gill,  364;  Hagar  v.  Union 
National  Bank,  63  Me.  509;  Scott 
v.  Central  R.  R.,  &c.  Co.,  52  Barb. 
45. 

6  See  Ehle  v.  Bank  of  Chittenango, 
24  N.  Y.  548  ;  Scott  v.  Central  R.  R., 
&c.  Co.,  52  Barb.  45. 

7  Hoole  v.  Great  Western  Ry.  Co., 
L.  R.  3  Ch.  262. 

8  See  State  v.  Baltimore  &  0.  R.  R. 
Co.,    6    Gill,  363;  Brown   v.  Lehigh 
Coal,  &c.  Co.,  49  Pa.  St.  270 ;  City 
of  Ohio  v.  Cleveland,  &c.  R.  R.  Co., 
6   Ohio  St.  489 ;   Barley  v.  Citizens' 
Gas  Light  Co.,  27  N.  J.  Eq.  196; 
supra,  \  349. 

9  Infra,  §§  374,  405.     As  to  the 
form  of  remedy  see  Jackson  v.  New- 
ark Plank  Road   Co.,  31  N.   J.  L. 
277. 
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be  made  against  a  stockholder  who  received  his  shares  from  the 
company  after  the  dividend  had  been  earned ;  for  the  price  of 
the  shares  must  have  included  a  proportionate  part  of  the  accu- 
mulated profits.1 

§  352.  Preference  Shares.  —  Preference  or  preferred  shares 
confer  upon  the  holder  special  privileges  or  benefits  which  do  not 
belong  to  the  other  members  of  the  company.  Thus,  it  is  some- 
times provided  that  one  class  of  shareholders  shall  have  priority 
in  the  distribution  of  profits,  and  shall  be  entitled  to  receive  a 
certain  annual  dividend  before  the  other  shareholders  receive 
anything.2  Where  certain  annual  instalments  of  interest  or 
dividends  are  promised  or  guaranteed,  this  impliedly  means  that 
they  shall  be  payable  out  of  profits  only ;  but  if  the  profits  in 
any  one  year  are  insufficient  to  make  up  the  required  amount, 
the  deficiency  will  be  a  charge  upon  subsequent  profits.3 

Preferred  stockholders  ordinarily  have  no  priority  in  the  dis- 
tribution of  the  company's  capital,  when  the  business  is  wound 
up;  and  a  right  of  this  kind  can  never  be  presumed.4  But 
under  an  express  agreement,  a  preference  stockholder  may  be 
entitled  to  withdraw  the  amount  of  his  shares,  before  the  other 
stockholders  can  take  anything.  The  rights  of  the  preferred 
member  are  thus  assimilated  in  many  respects  to  those  of  a 
creditor.6 

§  353.  The  Right  of  issuing  Preference  Shares.  —  The  right 
to  issue  preferred  shares  clearly  cannot  be  implied  where  the 

1  Jones  v.  Terre  Haute,  &c.  R.  R.  meaning  of  the  words  "preference," 
Co.,  57  N.  Y.  196;  Phelps  v.  Farmers',  "  preferred,"  and  "  guaranteed,"  when 
&c.  Bank,  26  Conn.  269.     See  Currie  used  in  this  connection,  see  Henry  v. 
v.  White,  45  N.  Y.  822.  Great  Northern  Ry.  Co.,  4  K.  &  J. 

2  The  rights  of  a  preferred  share-  1,  21  ;   Taft  v.  Hartford,  &c.   R.  R. 
holder  must  in  every  case  depend  upon  Co.,  8  R.  I.  310,  333  ;   Lockhart  v. 
the  peculiar  provisions  of  his  contract.  Van  Alstyne,  31  Mich.  76  ;  Matthews 
For  examples  see  Bailey  v.  Hannibal  v.  Great  Northern  Ry.  Co.,  28  L.  J. 
&  St.  J.  R.  R.  Co.,  1  Dill.  174 ;  17  Ch.  375. 

Wall.  96;  Matthews  v.  Great  Northern         8  Cases  infra,  §  405. 
Ry.  Co.,  28  L.  J.  Ch.  375  ;  Williston         *  In  re  London  India  Rubber  Co., 

v.  Michigan  S.,   &c.  R.  R.  Co.,  13  L.  R.  5  Eq.  519. 
Allen,  400 ;  St.  John  v.  Erie  Ry.  Co.,         6  In   re    Bangor,   &c.    Slab    Co., 

22  Wall.  136,  10  Blatchf.  271 ;  West  L.  R.  20  Eq.  59.     See  Burt  v.  Rattle, 

Chester,  &c.  R.   R.   Co.   v.   Jackson,  31  Ohio  St.   116;    Totten  v.  Tison, 

77  Pa.  St.  321.     With  regard  to  the  54  Ga.  139. 
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charter  of  the  company  does  not  expressly  authorize  the  creation 
of  new  shares  of  any  kind.1  And  even  where  the  charter  of  a 
company  expressly  provides  that  its  capital  may  be  increased  by 
the  issue  of  new  shares,  it  seems  that  this  does  not  impliedly 
warrant  the  issue  of  shares  conferring  special  privileges  upon 
the  holder.  The  issue  of  preferred  shares  does  not  merely 
increase  the  capital  stock  of  the  company ;  nor '  is  it  merely  a 
means  of  raising  money  by  pledge  of  the  company's  income. 
If  the  capital  of  a  corporation  is  increased  by  the  sale  of  new 
shares,  the  original  members  are  entitled  to  share  equally  with 
the  new  members ;  and  when  money  is  borrowed  upon  security 
of  the  property  or  income  of  a  corporation,  the  constitution  of 
the  company  remains  unchanged,  and  the  security  may  be 
redeemed  by  repayment  of  the  loan.  But  the  issue  of  preferred 
shares  permanently  impairs  the  equality  among  the  stockholders, 
and  creates  a  perpetual  charge  upon  the  income  of  the  com- 
pany.2 


1  Supra,  §  230. 

8  See  Moss  v.  Syers,  32  L.  J.  Ch. 
711 ;  In,  re  Bangor,  &c.  Slab  Co. 
L.  R.  20  Eq.  59 ;  Hutton  v.  Scar- 
borough Cliff  Hotel  Co.,  2  Dr.  &  Sm. 
514,  521 ;  Kent  v.  Quicksilver  Mining 
Co.,  78  N.  Y.  159,  177-180,  12  Hun, 
53,  17  Hun,  169 ;  but  compare  Hazle- 
hurst  v.  Savannah,  &c.  R.  R.  Co.,  43 
Ga.  53,  54  ;  Harrison  v.  Mexican  Ry. 
Co.,  L.  R.  19  Eq.  358 ;  Edwards  v. 
Shrewsbury,  &c.  Ry.  Co.,  2  De  G.  & 
S.  531 ;  Lockhart  v.  Van  Alstyne,  31 
Mich.  84;  Bates  v.  Androscoggin  R.  R. 
Co.,  49  Me.  491;  Stevens  ».  South 
Devon  Ry.  Co.,  9  Hare,  313 ;  supra, 
§  198. 

In  Kent  v.  Quicksilver  Mining  Co., 
supra,  the  charter  of  the  company  pro- 
vided that  "  Said  company  shall  have 
power  ...  to  issue  certificates  of  stock 
representing  the  value  of  their  prop- 
erty in  such  form  and  subject  to  such 
regulations  as  they  may  from  time 
to  time  by  their  by-laws  prescribe." 
Shares  were  accordingly  issued  to  the 


amount  of  ten  millions  of  dollars. 
Afterwards  the  holders  of  a  majority 
of  the  shares  adopted  a  by-law  provid- 
ing that  every  shareholder  should  be 
entitled  to  exchange  his  shares  for  an 
equal  number  of  preferred  shares,  upon 
paying  the  company  a  bonus  of  five 
dollars  upon  each  share  exchanged. 
The  Court  of  Appeals  of  New  York 
held  that  the  action  of  the  majority 
was  unauthorized,  and  that  the  issue 
of  the  preferred  shares  in  exchange 
for  ordinary  shares  was  not  a  legiti- 
mate means  of  raising  money  for  the 
company's  use.  Folger,  J.,  said  (pages 
181,  182)  :  "  Citations  are  made  to 
us  for  the  converse  of  this,  but  they 
do  not  come  up  —  sometimes  in  their 
facts,  sometimes  in  their  declarations 
—  to  the  necessity  of  the  proposition. 
Either  it  is  where  the  capital  is  not 
limited  and  it  is  new  shares  that  may 
be  issued  with  a  preference,  and  where 
there  is  express  power  to  borrow  on 
bond  and  mortgage  (2  Redf.  on 
Railways,  ch.  33,  sec.  4,  §  237 ;  Harri- 
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PART    II. 


THE   POWERS   OP   THE  MAJORITY. 


§  354  General  Principles.  —  As  a  corporation  consists  of  the 
whole  number  of  its  members,  it  is  apparent  that  it  cannot  carry 
on  business  directly  and  without  the  intervention  of  agents ;  for 
the  unanimous  action  of  the  stockholders  would  be  essential  to 
every  corporate  act.  It  has,  for  this  reason,  been  held  to  be  an 
implied  condition  in  the  formation  of  every  association  of  this 
character,  that  the  majority  of  members  present  at  a  stockhold- 
ers' meeting  shall  have  authority  to  bind  the  whole  association 
by  their  vote.1  The  extent  of  the  power  of  the  majority  to  act 
for  the  corporate  body  is  measured  by  the  charter  itself;  and  it 


son  v.  Mexican  Ry.  Co.,  12  Eng.  Rep. 
793)  ;  or  the  amount  of  capital  has 
not  been  reached  and  such  stock  is 
issued  therefrom  (Hazlehurst  v.  Sa- 
vannah R.  R.  Co.,  43  Ga.  53 ;  Totten 
v.  Tison,  54  Ga.  139) ;  or  there  was 
legislative  authority  (Davis  v.  Pro- 
prietors, 8  Mete.  321 ;  Rutland  R.  R. 
Co.  v.  Thrall,  35  Vt.  545) ;  or  a  re- 
striction to  authorize  capital,  and  there 
was  unanimous  consent  of  the  stock- 
holders (Prouty  v.  M.  S.  &  N.  I.  R.  R. 
Co.,  1  Hun,  663 ;  43  Ga.  53,  supra)  ; 
or  there  was  power  to  redeem,  which 
was  a  transaction  in  the  nature  of  a 
debt  (Westchester,  &c.  R.  R.  Co.  v. 
Jackson,  77  Pa.  St.  321)  ;  or  the  opin- 
ion was  obiter  (Bates  v.  Androscoggin 
R.  R.  Co.,  49  Me.  491) ;  or  it  was 
the  case  of  a  subscription  for  stock, 
with  a  condition  for  interest  until  the 
corporation  was  in  operation  (Rich- 
ardson v.  Vt.  &  Mass.  R.  R.  Co.,  44 
Vt.  613) ;  or  it  was  an  action  on  a 
subscription  more  favorable  to  defend- 
ant than  to  other  subscribers,  and  it 
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was  held  that  defendant  could  not  set 
up  the  lack  of  equality  (Evansville 
R.  R.  Co.  v.  Evansville,  15  Ind.  395) ; 
or  a  solemn  determination  of  this  ques- 
tion was  not  necessary  for  a  disposal 
of  the  case  (Williston  v.  M.  S.  & 
N.  I.  R.  R.  Co.,  13  Allen,  400) ;  or 
the  issue  was  authorized  by  the  articles 
of  association  (In  re  A'D.  St,  Nav. 
&  Col.  Co.,  20  L.  R.  Eq.  339); 
or  there  was  full  knowledge  on  the 
part  of  all  concerned  (Lockhart  v. 
Van  Alstyne,  31  Mich.  81) ;  or  the 
power  in  the  corporate  body  was  con- 
ceded, and  it  was  denied  that  it  existed 
in  the  directors  (McLaughlin  v.  D.  & 
M.  R.  R.,  8  Mich.  100).  We  will  not 
say,  for  we  are  not  called  upon  here 
to  say,  that  never  can  a  corporation 
rightfully,  against  the  dissent  of  a  por- 
tion of  its  stockholders,  make  some  of 
the  stock  preferred  ;  what  we  assert 
is,  that  this  case  does  not  present  a 
state  of  facts  in  which  a  power  so  to 
do  exists." 

1  Supra,  §§  33-35. 


CHAP.  V.]  BIGHTS   OF   STOCKHOLDERS.  §  354 

may  be  stated,  as  a  general  rule,  that  the  majority  are  author- 
ized to  exercise  complete  control  over  the  action  of  the  company, 
and  to  bind  it  to  any  corporate  act  which  is  authorized  by  the 
charter  itself.1  "  Each  and  eveiy  shareholder  contracts  that  the 
will  of  the  majority  shall  govern  in  all  matters  coming  within 
the  limits  of  the  act  of  incorporation."  2 

The  rule  was  laid  down  by  Chief  Justice  Bigelow  as  follows  : 
"It  may  be  stated  as  an  indisputable  proposition,  that  every 
person  who  becomes  a  member  of  a  corporation  aggregate  by 
purchasing  and  holding  shares  agrees,  by  necessary  implication, 
that  he  will  be  bound  by  all  acts  and  proceedings,  within  the 
scope  of  the  powers  and  authority  conferred  by  the  charter, 
which  shall  be  adopted  or  sanctioned  by  a  vote  of  the  majority 
of  the  corporation,  duly  taken  and  ascertaiped  according  to  law. 
This  is  a  result  of  the  fundamental  principle,  that  the  majority 
of  the  stockholders  can  regulate  and  control  the  lawful  exercise 
of  the  powers  conferred  qn  a  corporation  by  its  charter."  8 

"The  majority"  here  means  the  majority  of  those  who  are 
present  at  a  corporate  meeting.  In  order  to  constitute  a  cor- 
porate meeting  whose  acts  shall  be  binding  upon  the  company, 
it  is  not  necessary  that  a  majority  of  all  the  stockholders  be 
present;  but  such  of  them  as  do  assemble  will  constitute  a 
quorum  for  the  transaction  of  business,  and  a  majority  of  that 
quorum  can  bind  the  whole  body.4 

1  Supra,  Chapter  III.  Compare  42 ;  Brown  v.  Pacific  Mail  Steamship 

§  241.  Co.,  5  Blatchf.  525. 

8  Per  Lindsay,  J.,  in  Dudley  ».  "  There  is  a  distinction  taken  be- 

Kentucky  High  School,  9  Bush,  578.  tweeu  a  corporate  act  to  be  done  by  a 

8  Durfee  v.  Old  Colony,  &c.  R.  R.  select  and  definite  body,  as  by  a  board 

Co.,  5  Allen,  242 ;  Gifford  v.  New  of  directors,  and  one  to  be  performed 

Jersey  R.  R.  Co.,  10  N.  J.  Eq.  174 ;  by  the  constituent  members.  In  the 

New  Orleans,  &c.  R.  R.  Co.  v.  Harris,  latter  case,  a  majority  of  those  who  ap- 

27  Miss.  537 ;  Treadwell  v.  Salisbury  pear  may  act ;  but  in  the  former,  a 

R.  R.  Co.,  7  Gray,  393 ;  Stevens  v.  majority  of  the  definite  body  must  be 

South  Devon  Ry.  Co.,  9  Hare,  313 ;  present,  and  then  a  majority  of  the 

infra,  §  387.  quorum  may  decide.  This  is  the  gen- 

4  Field  v.  Field,  9  "Wend.  395;  eral  rule  on  the  subject;  and  if  any 

Everett  v.  Smith,  22  Minn.  53  ;  Mad-  corporation  has  a  different  modification 

ison  Avenue  Baptist  Church  v.  Baptist  of  the  expression  of  the  binding  will 

Church,  &c.,  5  Robt.  649  ;  Craig  v.  of  the  corporation,  it  arises  from  the 

First  Presbyterian  Church,  88  Pa.  St.  special  provisions  of  the  act  or  charter 
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§  355.  As  the  powers  of  a  majority  of  the  shareholders  to  act 
for  the  corporation  are  derived  wholly  from  the  charter,  it  fol- 
lows that  any  act  which  is  unauthorized  by  the  charter  is  also 
in  excess  of  the  powers  of  a  majority.1 

Sometimes  the  general  managing  powers  of  a  majority  are 
also  restricted,  with  regard  to  special  matters,  by  express  pro- 
vision of  the  charter ;  and,  in  certain  cases,  such  restrictions  may 
be  implied.  Thus,  if  the  charter  of  a  corporation  provides  that 
particular  agents  shall  exercise  certain  powers,  or  do  certain  acts, 
the  majority  can  have  no  right  to  interfere  with  such  agents  in 
the  exercise  of  the  powers  intrusted  to  them ;  and  it  is  imma- 
terial that  such  agents  were  appointed  by  the  majority,  and  that 
the  majority  have  authority  to  appoint  their  successors.2  Nor 
can  the  majority  bind  the  corporation,  without  complying  with 
every  formality  which  is  required  by  the  charter  or  by  custom.3 

§  356.  Meetings  —  The  Necessity  of  Notice.  —  The  majority 
are  authorized  to  act  for  the  corporation  of  which  they  constitute 
a  part,  only  at  a  meeting  called  together  in  a  proper  manner. 
The  object  of  requiring  the  majority  to  express  their  will  by 
vote  at  a  meeting  is  to  enable  all  the  stockholders  to  consult 
and  deliberate  together.  Every  stockholder  is  entitled  to  be 
present  at  such  meeting,  and  to  have  a  reasonable  hearing.4 


of   incorporation."      2   Kent's   Com.  viding  for  the  election  otherwise   de- 

293.     Compare  supra,  \  247.  clares."     County  of  Cass  v.  Johnston, 

A  majority  of  those  actually  voting  95  U.  S.  360,  369. 

at  a  meeting  represent  the  company,  l  Supra,  §§  34,  35,  51-55,  149. 

and    can    elect    officers.      Columbia  2  Union  Mutual  Fire  Ins.  Co.  v. 

Bottom,  &c.  Co.  v.  Meier,  39  Mo.  53.  Keyser,    32   N.  H.    313 ;    Conroy   v. 

Compare  Commonwealth  v.  Wickers-  Port  Henry  Iron  Co.,  12  Barb.  27; 

ham,  66  Pa.  St.  134.     Where  the  con-  McCullougii   v.  Moss,  5  Denio,  567, 

sent  of  two-thirds  of  the  qualified  vot-  575  ;  Gashwiler  v.  Willis,  33  Cal.  11 ; 

ers  of  a  township  is,  by  constitutional  Commonwealth     v.    Church     of     St. 

provision,  made  a  condition  precedent  Mary's,  6  S.  &  R.  508 ;  State  v.  Curtis, 

to  the  issue   of  township  bonds,  the  9  Nev.  325 ;  supra,  §  241.     Compare 

bonds  may  be  issued,  provided  two-  Howland   v.  Myers,  2  Sandf.  186,  3 

thirds  of  those   actually  voting  give  N.  Y.  190. 

their  consent.     "All  qualified  voters  8  Infra,  \\  356-364.     As  to  ratifi- 

who  absent  themselves  from  an  elec-  cation   of    unauthorized    acts   of    the 

tion  duly  called  are  presumed  to  assent  majority,  see  supra,  \  77;  infra,  \  365. 

to  the  expressed  will  of  the  majority  4  See  Shortz  v.  Unangst,  3  W.  & 

of  those  voting,  unless  the  law  pro-  S.  45,  52,  53;  Commonwealth  v.  Cul- 
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For  this  reason,  it  is  essential  that  all  the  stockholders  be  prop- 
erly notified  of  a  meeting  before  it  is  held.  If  notice  to  any  one 
was  omitted,  those  present  at  the  meeting  have  no  authority  to 
act  for  the  whole  body  of  members,  and  the  transactions  at  the 
meeting  will  not  be  binding  as  corporate  acts.  "  It  is  not  only 
a  plain  dictate  of  reason,  but  a  general  rule  of  law,  that  no 
power-  or  function  intrusted  to  a  body  consisting  of  a  number  of 
persons  can  be  legally  exercised  without  notice  to  all  the  mem- 
bers composing  such  body."  J 

But  if  the  charter  or  by-laws  of  a  company  fix  the  time  and 
place  at  which  regular  meetings  shall  be  held,  this  is  itself  suf- 
ficient notice  to  all  the  stockholders,  and  no  further  notice  is 
necessary.2 

§  357.  What  Notice  must  be  given.  —  The  notice  of  a  meeting 
of  the  shareholders  of  a  corporation  must  fix  the  exact  time  and 
place  of  the  meeting,  and,  in  certain  cases,  must  also  indicate 
the  nature  of  the  business  to  be  transacted.  If  the  manner  of 
giving  notice  is  prescribed  by  the  charter,  notice  must  be  given 
in  that  manner  in  order  to  be  effectual.3 


len,  13  Pa.  St.  133  ;  People  v.  Albany, 
&c.  R.  R.  Co.,  55  Barb.  344;  Cannon 
v.  Trask,  L.  R.  20  Eq.  669 ;  MacDou- 
gall  v.  Gardiner,  L.  R.  1  Ch.  D.  14 ; 
supra,  §  247. 

1  People  v.  Batchelor,  22  N.  Y. 
134;  Rex  v.  Langhorn,  4  A.  &  E. 
538 ;  Moore  v.  Hammond,  6  B.  &  C. 
456  ;  Jackson  v.  Hampden,  20  Me.  37; 
McDaniels  v.  Flower  Brook  Mfg.  Co., 
22  Vt.  274;  San  Buenaventura  Mfg. 
Co.  v.  Vassault,  50  Cal.  534 ;  People 
v.  Albany,  &c.  R.  R.  Co.,  55  Barb. 
344;  Stockholders,  &c.  v.  Louisville, 
&c.  R.  R.  Co.,  12  Bush,  62  ;  Smyth 
v.  Barley,  2  H.  L.  C.  789 ;  People's 
Ins.  Co.  v.  Westcott,  14  Gray,  440; 
Wiggin  v.  First  Free  Will,  &c.  Church, 
8  Mete.  301.  Compare  Stebbins  v. 
Merritt,  10  Gush.  27. 

Every  reasonable  presumption 
should  be  made  in  favor  of  the  regu- 
larity of  the  meetings  of  a  corporation 


aggregate;  and  the  service  of  proper 
notice  upon  each  stockholder  will  be 
implied,  until  the  contrary  appears. 
Sargent  v.  Webster,  13  Mete.  497 ; 
McDaniels  v.  Flower  Brook  Mfg.  Co., 
22  Vt.  274.  Compare  Lane  v.  Brain- 
erd,  30  Conn.  566,  577 ;  Pitts  v.  Tem- 
ple, 2  Mass.  538 ;  Copp  v.  Lamb,  12 
Me.  312. 

In  Stevens  v.  Eden  Meeting  House, 
12  Vt.  688,  it  was  held  that  a  warning 
by  posting  a  written  notice  could  not 
be  proven  by  parol  until  the  absence 
of  the  writing  was  accounted  for. 

2  People  v.  Batchelor,  22  N.  Y. 
128 ;  San  Buenaventura  Mfg.  Co.  v. 
Vassault,  50  Cal.  534;  Moore  v.  Ham- 
mond, 6  B.  &  C.  456;  Warner  ». 
Mower,  11  Vt.  391. 

8  Stockholders,    &c.  v.  Louisville, 

&c.  R.  R.  Co.,  12  Bush,  62  ;  Johnston 

v.  Jones,  23  N.  J.  Eq.  216 ;  Stevens 

v.  Eden  Meeting  House,  12  Vt.  688; 
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The  time  of  meeting  must  be  precisely  stated  ; l  if  a  meeting 
is  called  to  order,  and  business  is  transacted  before  the  time  set, 
the  proceedings  will  not  be  valid.2  Where  the  time  of  meeting 
is  prescribed  by  the  charter  or  a  by-law,  that  is  sufficient  notice ; 
and  it  has  been  held  that,  if  the  time  of  meeting  has  been  fixed 
by  usage,  or  the  tacit  consent  of  the  shareholders,  no  other 
notice  is  required.3  The  place  of  meeting  must  also  be  fixed. 
And  if  a  meeting  is  held  at  a  different  place  from  that  pre- 
scribed, it  will  not  be  valid.4 

In  case  of  an  extraordinary  or  special  meeting,  the  notice 
must  indicate  the  nature  of  the  business  to  be  brought  before 
the  shareholders ;  but  this  is  not  necessary  in  case  of  a  general 
meeting  for  the  transaction  of  ordinary  business.6 

The  notice  must  be  served  upon  each  shareholder  in  person, 
unless  otherwise  provided  by  the  charter  or  a  by-law.6  And  if 
the  charter  does  not  prescribe  how  long  before  a  meeting  notice 
must  be  served,  a  reasonable  time  is  required.7 

§  358.  Who  can  call  a  Meeting.  —  A  meeting  of  the  stock- 
holders of  a  corporation  can  be  called  only  by  some  person  having 
competent  authority  to  do  so.8  If  the  charter  and  by-laws  of  a 

Swansea  Dock  Co.  v.  Levien,  20  L.  J.  Pilling,  4  Zabr.  653.     Compare  Mc- 

Ex.  447.  Daniels  v.  Mower  Brook  Mfg.  Co.,  22 

1  San  Buenaventura  Mfg.  Co.  p.  Vt.  274. 
Vassault,  50  Cal.  534.  6  Infra,  §  359. 

8  People  v.  Albany,  &c.  R.  R.  Co.,         6  Stowe  ».  Wyse,  7   Conn.  214 ; 

55  Barb.  344 ;  People  v.  Batcbelor,  22  Stevens  v.  Eden  Meeting  House,  12 

N.  Y.  134.     Compare  Hardenburgh  v.  Vt.  688 ;  Wiggin  v.  First  Free  Will, 

Farmers',  &c.  Bank,  3  N.  J.  Eq.  (2  &c.  Church,  8  Mete.  301.   - 
Green)  68.  7  See  In  re  Long  Island  R.  R,  Co., 

The    meeting    should    be    opened  19  Wend.  37;  Wiggin  v.  Free  Will, 

within  a  reasonable    time    after   the  &c.  Soc.,  8  Mete.  301. 
hour  indicated  in  the  notice.     State         8  Bethany  v.  Sperry,  10  Conn.  200. 

v.   Bonnell,  35   Ohio   St.  10  ;   South  The  officers  or  agents  of  a  corporation 

School  District  v.  Blakeslee,  13  Conn,  whose  duty  it  is  to  call  meetings  may 

227.  be  compelled   to  call  a  meeting  by 

*  See  Atlantic  Ins.  Co.  v.  Sanders,  mandamus.     State  v.  Wright,  10  Nev. 

36  N.  H.  252 ;  Moore  v.  Hammond,  6  167 ;  People  v.  Governors  of  Albany 

B.  &  C.  456 ;  People  v.  Batchelor,  22  Hospital,  61  Barb.  397 ;  McNeely  v. 

N.   Y.    128.      Compare    Sampson  v.  Woodruff,  13  N.  J.  L.  352  ;  Regina  v. 

Bowdoinham  Mill  Co.,  30  Me.  78.  Oldham,  &c.  Ins.  Soc.,  6  Eiig.  L.  & 

4  Miller  v.  English,  21  N.  J.  L.  Eq.  365;  s.  c.  15  Jur.  1035. 
(1  Zab.)  317 ;  American  Prim.  Soc.  v.         If  a  corporation  has  no  officer  by 
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corporation,  formed  for  business  purposes,  contain  no  express 
provision  for  the  calling  of  meetings,  the  managing  agents  of 
the  company  have  implied  authority  to  call  a  meeting  whenever 
they  deem  this  to  be  advisable.1  In  most  cases,  however,  the 
charter  or  by-laws  of  a  company  provide  in  express  terms  what 
officers  or  agents  shall  have  authority  to  call  meetings.  Where 
the  by-laws  of  a  company  provided  that  a  proprietors'  meeting 
should  be  called  upon  a  petition  "  signed  by  twelve  of  them  at 
least,"  it  was  held  that  a  less  number  than  twelve  proprietors 
could  not  call  a  meeting,  although  they  were  the  owners  of 
more  than  twelve  shares.2  And  where  it  was  provided  in  a 
by-law  that  meetings  of  the  company  should  be  called  by  the 
trustees,  it  was  decided  that  the  president  had  no  authority  to 
call  a  meeting.3  But  a  by-law,  providing  that  a  meeting  shall 
be  called  by  the  president  upon  application  of  a  certain  number 
of  stockholders,  does  not  preclude  the  directors  from  calling  a 
meeting  without  such  application.4 

§  359.  General  and  Special  Meetings.  —  A  distinction  has  been 
made  between  general  and  special  meetings.  The  former  are 
held  regularly  at  stated  times,  according  to  the  charter  or  by~ 
laws  of  the  company,  while  the  latter  are  called  at  irregular 
or  unusual  times,  at  the  option  of  the  officer  in  whom  the  au- 
thority to  call  them  is  vested.  A  notice  calling  a  special  or  ex- 
traordinary meeting  must  state  particularly  what  the  purpose  of 
calling  the  meeting  is ;  and  no  business  can  be  transacted  at  the 
meeting  except  in  relation  to  the  matters  specified.6 

It  is  unnecessary  to  notify  the  shareholders  of  the  particular 
business  to  be  brought  before  an  ordinary  or  general  meeting, 
unless  it  be  of  great  importance,  and  of  an  extraordinary  char- 

whom  a  meeting  can  be  called  together,         5  Re  Bridport  Old  Brewery  Co., 

it  cannot  carry  on  business  until  re-  L.  R.  2  Ch.  191 ;  Re  Silkstone  Tall 

organized  under  a  new  charter.  Gould-  Colliery  Co.,  L.  R.  1  Ch.  D.  38 ;  At- 

iug  v.  Clark,  34  N.  H.  148.  lantic  De  Laine  Co.  v.  Mason,  5  R.  I. 

1  Stebbins  v.  Merritt,  10  Gush.  27.  463.     See  Warner  v.  Mower,  11  Vt. 

2  Evans  v.  Osgood,  18  Me.  213.  385 ;  Savings  Bank  v.  Davis,  8  Conn. 
8  State  v.  Pettiuelli,  10  Nev.  141.  192 ;  Merritt  v.  Farris,  22  111.  303 ; 
4  Citizens'  Mutual  Fire  Ins.  Co.  v.  Zabriskie  v.  Cleveland,  &c.  R.  R.  Co., 

Sortwell,    8    Allen,    217.      Compare    23  How.  381,  394. 
Chamberlain  v.  Paiuesville  R.  R.  Co., 
15  Ohio  St.  225. 

863 


§  360          THE  LAW  OF  PRIVATE   CORPORATIONS.       [CHAP.  V. 

acter.1  In  the  latter  case,  the  object  of  the  meeting  must  be 
specified.  Thus,  where  a  meeting  of  a  mutual  fire  insurance 
company  was  called  "  for  the  purpose  of  making  such  alterations 
in  the  by-laws  of  said  company  as  may  be  deemed  necessary,  and 
for  the  transaction  of  such  other  business  as  may  come  before 
them,"  it  was  held  that  the  notification  was  not  sufficiently 
specific  to  enable  a  majority  of  those  present  at  the  meeting  to 
increase  the  number  of  the  directors  of  the  company.2 

§  360.  The  Right  of  voting.  —  The  right  to  vote  at  the  meet- 
ings of  a  corporation  belongs  only  to  its  members  or  stockholders. 
An  equitable  assignment  of  shares  does  not  effect  a  novation  of 
the  contract  of  membership,  nor  place  the  assignee  in  privity 
with  the  other  stockholders,  until  a  formal  transfer  has  been 
executed  in  the  manner  required  by  the  charter  of  the  company.3 
It  has  been  held,  accordingly,  that  a  vendor  of  shares  is  entitled 
to  vote  upon  them  until  a  transfer  to  the  vendee  has  been 
recorded  upon  the  stock-books ; 4  and  the  same  privilege  be- 
longs to  a  pledger  or  mortgagor  unless  a  complete  transfer  was 
executed.6  So  a  trustee6  or  duly  qualified  administrator7  is 
entitled  to  vote,  so  long  as  he  is  legally  a  shareholder  in  the 
company. 

1  Sampson  v.  Bowdoinham  Steam  ment    in   bankruptcy.      But   see  Re 
Mill    Co.,   36    Me.    78 ;    Warner    v.  North  Shore,  &c.  Ferry  Co.,  63  Barb. 
Mower,  11  Vt.  385.  556. 

2  People's  Insurance  Co.  v.  West-         6  Hoppin  v.  Buffum,  9  R.  I.  513 ; 
cott,   14  Gray,  440.      See  People  v.  In  re  Barker,  6  Wend.  509 ;  Ex  parte 
Batchelor,  22  N.  Y.  128 ;  South  Dis-  Willcocks,  7  Cowen,  402 ;  McDaniels 
trict  v.  Blakeslee,  13  Conn.  227.    Com-  v.   Flower  Brook  Mfg.   Co.,  22   Vt. 
pare  Wills  v.  Murray,  19  L.  J.  Ex.  274;    Scholfield    v.   Union    Bank,   2 
209.  Cranch,  C.  Ct.  115. 

8  See  supra,  §§  323,  326,  330.  In  Vowell  v.  Thompson,  3  Cranch, 

4  O'Neil  v.  Tenth  Nat.  Bank,  46  C.  Ct.  428,  a  mortgagee  of  shares  was 

N.  Y.  332 ;  Mousseaux  v.  Urquhart,  ordered  by  the  Chancellor  to  execute 

19  La.  Ann.  482 ;  Johnston  v.  Jones,  a  power  of  attorney  or  proxy  to  the 

23  N.  J.  Eq.  228 ;  Downing  v.  Potts,  mortgagor,  in  order  to  enable  him  to 

3  Zab.  66 ;  In  re  Long  Island  R.  R.  vote. 

Co.,  19  Wend.  37 ;  State  v.  Pettinelli,  6  Wilson  v.  Central  Bridge  Co.,  0 

10  Nev.  141.  R.  I.  590 ;  In  re  Mohawk,  &c.  R.  R. 

In  State  v.  Ferris,  42  Conn.  560,  Co.,  19  Wend.  135. 

it  was  held  that  the  right  of  a  stock-  7  In  re  North   Shore,  &c.   Ferry 

holder  to  vote  upon  shares  standing  in  Co.,  63  Barb.  556. 
his  name  did  not  cease  after  an  assign- 
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The  members  of  a  corporation  must  vote  personally,  and  can- 
not vote  by  proxy  without  express  authority ; l  but  the  right  of 
voting  by  proxy  may  be  conferred  by  means  of  a  by-law;2  and  it 
is  presumed  that  a  corporation  or  other  collective  body  owning 
shares  may  in  all  cases  vote  upon  them  through  a  properly  au- 
thenticated agent. 

At  common  law,  it  seems  that  each  shareholder  in  a  corpora- 
tion is  entitled  to  but  one  vote,  without  regard  to  the  number  of 
shares  held  by  him ; 3  but  this  is  generally  altered  by  statute, 
and  every  shareholder  is  allowed  a  vote  upon  each  share  held 
by  him. 

§  361.  Shares  purchased  by  the  Corporation.  —  It  is  evident 
that  a  corporation  cannot  be  a  member  of  its  own  body;  and 
therefore  it  cannot  be  a  holder  of  shares  in  itself.  "When  shares 
in  a  corporation  are  purchased  by  the  company  itself,  they  become 
extinguished  and  a  novation  does  not  take  place ;  but  the  corpo- 
ration may  generally  issue  new  shares  in  place  of  those  with- 
drawn.4 It  seems  clear,  therefore,  that  shares  purchased  by  a 
corporation  cannot  be  voted  upon ;  nor  can  shares  be  voted  upon 
when  controlled  by  or  held  in  trust  for  the  company  which 
issued  them ;  for  this  would  virtually  give  the  agents  of  the 
company  the  privilege  of  voting  upon  shares  belonging  to  the 
stockholders  collectively,  and  thus  diminish  the  authority  of 
the  latter  in  the  management  of  their  own  company.5 

§  362.  Formalities  in  conducting  Meetings.  —  The  members 
of  a  corporation  may  adopt  reasonable  Jby-laws,  regulating  the 

1  Philips    v.  Wickham,   1    Paige,  cumulative  voting  at  elections  of  the 
590,    598  ;    People    v.   Twaddell,    18  board  of  directors  or  managing  officers 
Hun,  427;  Craig  v.  First  Presbyterian,  of  a  corporation  is  established  by  pro- 
fee.  Church,  88  Pa.  St.  42 ;  Taylor  v.  vision  of  the  Constitution.     See  Hays 
Griswold,  14  N.  J.  L.  222;  2  Kent's  v.  Commonwealth,  82  Pa.  St.  518. 
Com.   294,    295;   but  see   Brown  v.  4  Supra,  §§  230,  231. 
Commonwealth,  3   Grant's  Cas.  209;  8  Mousseaux  v.  Urquhart,  19  La. 
State  v.  Tudor,  5  Day,  329.  Ann.  482 ;  Brewster  v.  Hartley,   37 

2  People  v.  Crossley,  69  111.  195 ;  Cal.  16  ;  American   Ry.  Frog  Co.  v. 
State  v.  Tudor,  5  Day,  329  ;  Philips  v.  Haven,    101    Mass.    398  ;   Ex  parte 
Wickham,  1  Paige,  598.     Contra,  Tay-  Holmes,  5  Cow.  426 ;  Vail   v.  Ham- 
lor  v.  Griswold,  14  N.  J.  L.  222,  228.  ilton,  20  Hun,  355,  359.     See  Eraser 

8  Taylor  v.  Griswold,  14  N.  J.  L.  v.  Whalley,  2  H.  &  M.  10 ;  Page  v. 
222,  237.  Smith,  48  Vt.  266. 

In   Pennsylvania,  the    system   of 
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manner  of  voting  and  of  holding  meetings,  and  directing  the 
order  of  proceedings.1  But  such  by-laws  must  not  be  in  viola- 
tion of  any  provision  of  the  charter  or  general  laws  under  which 
the  corporation  was  formed ;  nor  can  the  substantial  rights  of  a 
shareholder  be  abridged  thereby.2 

The  acts  of  a  majority  at  a  corporate  meeting  are  not  binding 
upon  the  company,  unless  the  proceedings  are  conducted  regu- 
larly and  in  accordance  with  general  usage,  or  in  the  manner 
prescribed  by  the  charter  and  by-laws  of  the  company.3  But 
mere  informalities  will  not  be  regarded,  if  the  sense  of  the  ma- 
jority has  been  fairly  expressed  ;4  and  every  reasonable  presump- 
tion will  be  made  in  favor  of  the  regularity  of  the  proceedings  of 
a  corporation  and  the  election  of  its  officers.5 

The  reception  of  illegal  votes  does  not  necessarily  vitiate  the 
resolutions  or  acts  of  the  majority.  Thus,  in  order  to  set  aside 
an  election  on  account  of  the  invalidity  of  votes  cast,  it  must  ar> 
pear  affirmatively  that,  if  the  illegal  votes  had  not  been  counted, 
the  successful  ticket  would  not  have  received  a  majority.6 

1  Juker  v.  Commonwealth,  20  Pa.  Barb.  344 ;  Wheeler's  Case,  2   Abb. 
St.  484 ;  Commonwealth  v.  Woelper,  Pr.    N.    s.    361 ;  People  v.  Peck,  11 
3  S.  &  R.  29  ;  People  v.  Crossley,  69  Wend.    604 ;   People  v.  Campbell,   2 
HI.  195;  In  re  Long  Island  R.  R.  Co.,  Cal.  135;  Hardenburgh  ».  Farmers', 
19  Wend.  37 ;  Newling  v.  Francis,  3  &c.  Bank,  3  N.  J.  Ch.  68 ;  Hughes 
T.  R.  189.  v.  Parker,  20  N.  H.  58. 

2  Taylor  v.  Griswold,  14  N.  J.  L.         6  Blanchard  v.  Dow,  32  Me.  -557 ; 
(2  Green)  222  ;  Brewster  v.  Hartley,  Ashtabula,  &c.  R.  R.  Co.  t».  Smith, 
37    Cal.   24;    People   v.   Phillips,    1  15  Ohio  St.  328. 

Denio,    388 ;  Commonwealth  v.   Gill,  6  First  Parish  v.  Stearns,  21  Pick. 

3  Whart.  228  ;  Petty  v.  Looker,   21  148 ;  Third  School  District  v.  Gibbs,  2 

N.   Y.   267 ;  Rex  v.  Head,  4  Burr.  Gush.  39 ;  Christ  Church  v.  Pope,  8 

2515.  Gray,  140 ;  Ex  parte  Murphy,  7  Cow. 

8  State  v.  Pettinelli,  10  Nev.  141;  153';  In  re  Chenango,  &c.  Ins.  Co., 

Johnston  v.  Jones,  23  N.  J.  Eq.  216 ;  19   Wend.    635  ;  State   v.   Lehre,    7 

People  v.  Albany,  &c.  R.  R.  Co.,  55  Rich.  L.  234 ;  McNeely  v.  Woodruff, 

Barb.  344;  Commonwealth  v.  Woelper,  13  N.  J.  L.  (1  Green)  352. 

3  S.  &  R.  29.  A  person  having  received  a  minority 

A  person  not  a  corporator  may  be  of  votes  at  an  election  cannot  be  de- 
elected  moderator  of  a  manufacturing  clared  elected  because  a  sufficient  num- 
corporation  in  Massachusetts.  Steb-  ber  of  votes  in  his  favor  to  make  up 
bins  v.  Merritt,  10  Gush.  27.  a  majority  were  refused.  People  v. 

*  Philips  v.   Wickham,    1  .Paige,  Phillips,   1   Denio,  388;  and  see  Ex 

590 ;  Downing  v.  Potts,  3  Zabr.  66 ;  parte  Desdoity,  1   Wend.  98 ;  In  re 

People  v.  Albany,  &c.  R.  R.  Co.,  55  Long  Isknd  R.  R.  Co.,  19  Wend. 
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§  363.  Place  of  holding  Meetings. — The  meetings  of  the  stock- 
holders of  a  corporation  cannot  be  held  at  an  unreasonable  hour, 
nor  at  an  unusual  place,  where  all  the  stockholders  cannot  be 
present  without  great  inconvenience.  For  this  reason  it  has 
been  established  as  a  rule  that  stockholders'  meetings  must  be 
held  within  the  State  by  which  the  corporation  was  chartered, 
and  that  the  majority  at  a  meeting  held  in  a  foreign  State  have 
no  authority  to  bind  the  corporation  by  their  vote.1 

§  364.  Adjourned  Meetings.  —  After  a  meeting  has  been  or- 
ganized, it  may  be  adjourned  from  time  to  time  for  the  transaction 
of  business,  and  no  further  notice  to  the  stockholders  is  necessary. 
Eedfield,  J.,  said:  "It  is  too  well  settled  to  require  comment,  that 
all  corporations,  whether  municipal  or  private,  may  transact  any 
business  at  an  adjourned  meeting  which  t^iey  could  have  done 
at  the  original  meeting.  It  is  but  a  continuation  of  the  same 
meeting.  Whether  the  meeting  is  continued  without  interrup- 
tion for  many  days,  or  by  adjournment  from  day  to  day,  or  from 
time  to  time,  many  days  intervening,  it  is  evident  it  must  be 
considered  the  same  meeting,  without  any  loss  or  accumulation 
of  powers."  2 

§  365.  Ratification  of  Informal  Acts  of  the  Majority.  —  Acts 
of  a  majority,  which  are  not  binding  upon  the  corporation  be- 
cause unauthorized  by  the  charter  agreement,  may  be  ratified  by 
subsequent  assent  of  the  other  stockholders ;  and  the  want  of 
previous  authority  to  represent  the  whole  company  may  thus  be 
cured  by  unanimous  consent.3  This  principle  applies  equally 
where  the  acts  of  a  majority  are  unauthorized,  because  a  depart- 
ure from  the  company's  business,  and  where  formalities  pre- 
scribed by  the  charter  have  not  been  observed.  Thus,  if  all  the 

98 ;  State  v.  Swearingen,  12  Ga.  23 ;  son,    35   Mo.   13.     Compare   supra, 

Mousseaux  v.  Urquhart,  19  La.  Ann.  §  250. 

482 ;  Downing  v.  Potts,  3  Zabr.  66.  2  Warner  v.  Mower,  11  Vt.  385, 

1  Ormsby  v.  Vermont  Copper  Min-  391 ;  and  see  Schoff  v.  Bloomfield,  8 

ing  Co.,  56  N.  Y.  623,  65  Barb.  363,  Vt.    472 ;  Farrar    v.   Perley,    7  Me. 

40  N.  Y.   Super.  Ct.  406;  Arms  v.  404;  Smith  v.  Law,  21  N.  Y.  296; 

Conant,  36  Vt.  745  ;  Miller  v.  Ewer,  People  v.  Batchelor,  22  N.  Y.  128  ; 

27  Me.    509  ;   Freeman  v.   Machias  Wills  v.  Murray,  4  Ex.  843 ;  Regina 

Water  Power  Co.,  38  Me.  345 ;  Bel-  v.  Grimshaw,  10  Q.  B.  747 ;  Scadding 

lows  v.   Todd,   39  Iowa,  217,  218 ;  v.  Lorant,  3  H.  L.  C.  418. 

Ohio  &  Miss.  R.  R.  Co.  v.  McPher-  8  See  supra,  Rule  VII.  §§  74-84. 
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members  of  a  corporation  are  actually  present  at  a  meeting,  it 
is  immaterial  that  proper  notice  of  the  meeting  was  omitted.1 
And  any  irregularity  in  the  proceedings  of  a  meeting,  or  the  act 
of  a  majority,  will  be  cured  by  the  acquiescence  of  those  mem- 
bers who  have  a  right  to  complain.2 

§  366.  The  Power  of  making  By-laws.  —  It  is  implied  in  the 
charter  of  every  private  corporation  formed  for  the  pecuniary 
profit  of  its  members  that  the  majority  shall  have  power  to 
make  reasonable  rules  and  regulations,  or  by-laws,  for  the  better 
government  of  the  company.3  The  validity  of  the  by-laws  pre- 
scribed by  a  majority  depends  upon  the  unanimous  agreement  of 
the  shareholders  to  their  charter  contract,  and  therefore  any  by-law 
properly  enacted  by  the  majority  is  as  binding  upon  the  members 
of  the  company  as  a  provision  contained  in  the  charter  itself.4 

The  majority  are  impliedly  authorized  to  prescribe  any  by-law 
which  is  reasonable,  and  calculated  to  carry  into  effect  the  ob- 
jects of  the  corporation  in  pursuance  of  its  charter.6  By-laws 
regulating  the  manner  of  holding  meetings  and  electing  officers,6 
and  of  transferring  shares,7  are  proper.  And  the  majority  have 
a  general  authority  to  provide  reasonable  rules  for  the  regula- 

1  Rex  v.   Chetwynd,   7   B.  &  C.  authority  of  the  other  members,  for 
695  ;  Jones  v.  Milton,  &c.  Turnpike  the    regulation   and    management   of 
Co.,  7  Iiid.  548  ;  People  v.  Peck,  11  their  joint  affairs.     But  a  by-law  of  a 
Wend.  604 ;  Stebbins  v.  Merritt,  10  municipal  corporation  is  a  local  law, 
Cush.  27,  34.  enacted  by  public  officers  by  virtue  of 

2  Rex  v.  Trevenon,  2   B.  &  Aid.  legislative   powers    delegated  by  the 
339  ;  State   v.  Lehre,  7  Rich.   234  ;  State.     Compare  McDermott  v.  Board 
Prettyman    v.     Supervisors,    19    111.  of  Police,    5    Abb.    Pr.    422;    Brick 
406  ;  Musgrave  v.  Nevinson,  2   Ld.  Presbyterian  Church  v.  City  of  New 
Raym.  1358 ;  supra,  §  83.  York,  5  Cowen,  538. 

8  Supra,  §  155  ;  Child  v.  Hudson's         4  Cummings  v.  Webster,  43  Me. 

Bay  Co.,  2  P.  Wms.  207 ;  Martin  v.  192,  197. 

Nashville   Building    Ass.,    2    Coldw.         5  State  v.   Tudor,   5    Day,    329; 

418.  Came  ».  Brigham,  39  Me.  35  ;  People 

The  term  "  by-law "  was  originally  v.   Sailor's   Snug   Harbor,   54  Barb, 

applied  to  the  laws  and  ordinances  532 ;   German    Congregation,   &c.   v. 

enacted  by  public  or  municipal  cor-  Pressler,  17  La.  Ann.  128. 
porations.     The  difference  between  a         6  Supra,  §   362  ;  Kearney  ».  An- 

by-law  of  a  private  company  and  a  drews,  10  N.  J.   Eq.   70.     Compare 

law  enacted  by  a  municipality  is  wide  Rex  v.  Spencer,  3  Burr.  1827 ;  People 

and  obvious.     The  former  is  merely  a  v.  Kip,  4  Cow.  382,  note. 
rule  prescribed  by  the  majority  under         7  Supra,  §  321. 
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tion  of  the  corporators  in  carrying  out  their  mutual  agreement. 
Thus,  a  by-law  of  a  chamber  of  commerce,  providing  for  the 
expulsion  of  a  member  for  non-compliance  with  a  contract 
entered  into  with  another  member,  was  held  valid,  although  the 
contract  was  not  enforceable  by  suit  at  law  on  account  of  the 
Statute  of  Frauds.1 

The  majority  are  also  authorized  to  make  by-laws  regulating 
the  directors  and  other  agents  of  the  company,  in  managing  the 
corporate  business ;  and  although  one  of  the  by-laws  of  a  com- 
pany provides  that  the  directors  shall  have  authority  to  amend 
the  by-laws,  this  does  not  authorize  the  directors  to  disregard  or 
alter  another  by-law  which  was  intended  to  impose  a  limita- 
tion on  their  powers.2 

§  367.  What  By-laws  are  unauthorized.  -1—  The  charter  of  a 
corporation  is  its  fundamental  law ;  it  designates  the  main  ob- 
jects for  which  the  company  was  formed,  and  determines  the 
rights  and  liabilities  of  its  several  members.  By-laws  which  are 
calculated  to  assist  in  carrying  into  effect  the  purposes  of  the 
company  are  valid,  but  every  by-law  which  is  contrary  to  the 
charter,  either  in  its  special  provisions  or  its  main  purposes,  is 
unauthorized  and  void.3 

It  is  evident  that  a  by-law  in  violation  of  the  common  law  or 
statute  law  is  not  within  the  implied  powers  of  a  majority. 
And  it  is  equally  clear  that  a  majority  of  the  members  of  a 
company,  acting  under  authority  delegated  to  them  by  the  other 
members,  cannot  enlarge  the  legal  powers  of  the  whole  com- 
pany. Thus,  the  majority  cannot  by  means  of  a  by-law  author- 
ize a  corporation  to  make  a  usurious  contract.4 

1  Dickenson  v.  Chamber  of  Cora-  Many  of  the  earlier  cases  in  which 
merce,   29   Wis.  45  ;  People  v.  New  it  was  said  that  a  by-law  in  violation 
York   Commercial  Ass.,  18  Abb.  Pr.  of  the  common  or  statute  law  or  the 
271-279.  charter  of  the  corporation  is  void,  were 

2  Stevens  v.  Davison,  18  Gratt.  819.    cases  of  municipal  corporations.     The 
8  Martin  v.  Nashville,  &c.  Ass.,  2    inquiry  there  was  as  to  the  extent  of 

Coldw.  418  ;  Child  v.  Hudson's  Bay  the  legislative  powers  conferred  upon 

Co.,  2  P.  Wms.  207,  209  ;  State  u.  the   municipality  by   the   State.      In 

Curtis,  9  Nev.  325  ;  Rex  v.  Cutbush,  case  of  a  private  corporation,  however, 

4  Burr.  2204.  the   question  is   simply  whether  the 

*  Seneca  County  Bank  v.  Lamb,  shareholders  have  authorized  the  ma- 

26  Barb.  595.  jority  to  represent  them. 
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The  majority  of  a  corporation  can  exercise  no  greater  powers 
than  the  individual  members  of  the  company  can  bestow. 
Therefore,  a  by-law  in  restraint  of  trade  is  void ; 1  even  an  ex- 
press contract  will  not  be  enforced,  if  an  undue  restriction  of 
the  liberty  of  trade.  A  by-law  prohibiting  the  members  of  a 
corporation  from  suing  is  also  necessarily  void;  for  even  an 
express  agreement  not  to  sue  does  not  oust  the  jurisdiction  of 
the  courts.2  Thus,  it  was  held  by  the  Supreme  Court  of  Massa- 
chusetts that  a  by-law  providing  that  the  members  of  a  mutual 
insurance  company  should  bring  suit  in  a  certain  county,  in  case 
their  claims  were  disallowed  by  the  directors,  was  void ;  but  a 
by-law  limiting  the  time  in  which  suit  must  be  brought  will 
be  given  effect.3 

§  368.  The  majority  of  a  corporation  have  no  power  to  alter 
the  rights  and  liabilities  of  the  stockholders,  as  fixed  by  the 
charter  under  which  they  united.4  Thus,  the  majority  cannot, 
through  a  by-law,  impose  upon  the  stockholders  a  liability  to 
pay  assessments  ; 5  nor  can  the  right  of  a  stockholder  to  vote  at 
corporate  meetings  be  taken  away  or  restricted.6  It  is  clear  that 
a  by-law  having  the  effect  of  an  ex  post  facto  law,  or  impairing 
the  vested  rights  of  any  stockholder,  is  unauthorized." 

By-laws  which  are  vexatious,  unequal,  oppressive,  or  mani- 
festly detrimental  to  the  interests  of  the  corporation  are  un- 
authorized and  void.8  Thus,  the  majority  have  no  power  to 

1  Sayre  v.  Louisville,  &c.  Ass.,  1          4  Kent  v.  Quicksilver  Mining  Co., 
Duv.    144;    Rex  v.   Coopers'  Co.,  7    78  N.  Y.  159;  supra,  §  353,  note. 

T.  R.  543  ;  Gunmakers'  Case  v.  Tell,         5  Kennebec.  &c.  R.  R.  Co.  v.  Ken- 

Willes,    384.      See    also    People    v.  dall,  31  Me.  470;  Free  Schools,  &c. 

Medical  Soc.,  24  Barb.  570 ;  Moore  v.  Flint,  13  Mete.  539. 

v.  Bank  of  Commerce,  52  Mo.  377  ;          6  Brewster  v.  Hartley,  37  Cal.  24 ; 

Ritterband  v.  Baggett,  42  N.  Y.  Super.  Rex  v.  Spencer,  3  Burr.'l827 ;  People 

Ct.  556.     Compare   Adley  v.  White-  v.  Kip,  4  Cowen,  382,  note. 

stable  Co.,  17  "Ves.  316 ;  Rex  v.  Tap-         7  People  v.  Fire   Department,  31 

penden,  3  East,  186.  Mich.  458 ;  People  v.  Crockett,  9  Cal. 

2  Infra,  §  512.  112 ;  Kent  v.  Quicksilver  Mining  Co., 
«  Note  v.  Hamilton  Mut.  Ins.  Co.,  78  N.  Y.  159, 178. 

6  Gray,  174;  Amesbury  v.  Bowditch  8  Cartan  v.  Father  Matthew,    &c. 

Mut.  Ins.  Co.,  6  Gray,  596.     See  also  Soc.,  3  Daly,  20;  People  v.  Medical 

State  v.  Union  Merchants'  Exchange,  Soc.,  24  Barb.  570 ;    Scriveners'  Co. 

2  Mo.  App.  96;    and  compare  Ana-  v.  Brooking,  3  Q.  B.  95;    Carter  v. 

costa  Tribe  v.  Murbach,  13  Md.  91.  Sanderson,  5   Bing.  79 ;   Calder,  &c. 
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pass  a  by-law  that  any  stockholder  failing  to  pay  an  assessment 
shall  forfeit  his  shares,  or  the  dividends  accruing  upon  them, 
until  all  arrears  have  been  paid.1  And  so  a  by-law  of  a  mer- 
chants' exchange  company,  requiring  its  members  to  submit  their 
controversies  to  arbitration,  on  pain  of  expulsion  if  they  bring 
suit,  is  invalid.2  In  Kent  v.  Quicksilver  Mining  Co.,3  Folger,  J., 
said :  "  All  by-laws  must  be  reasonable  and  consistent  with  the 
general  principles  of  the  law  of  the  land,  which  are  to  be  deter- 
mined by  the  courts  when  a  case  is  properly  before  them.  A 
by-law  may  regulate  or  modify  the  constitution  of  a  corpora- 
tion, but  cannot  alter  it.  The  alteration  of  a  by-law  is  but 
the  making  of  another  upon  the  same  matter.  If  the  first  must 
be  reasonable  and  in  accord  with  the  principles  of  law,  so 
must  that  which  alters  it.  If,  then,  the  .power  is  reserved  to 
alter,  amend,  or  repeal,  and  that  reservation  enters  into  a  con- 
tract, the  power  reserved  is  to  pass  reasonable  by-laws  agreeable 
to  law.  But  a  by-law  that  will  disturb  a  vested  right  is  not 
such ;  and  it  differs  not  when  the  power  to  make  and  alter  by- 
laws is  expressly  given  to  a  majority  of  the  stockholders,  and 
that  the  obnoxious  ordinance  is  passed  in  due  form." 

§  369.  Adoption  and  Repeal  of  By-laws.  —  By-laws  may  be 
adopted  by  a  corporation  without  the  use  of  the  corporate  seal ; 
nor  is  an  entry  in  writing  necessary.  The  existence  of  by-laws 
may  be  established  by  custom,  or  by  the  acquiescence  of  those 
authorized  to  enact  them.4  Whether  or  not  the  enactment  of 
a  by-law  be  within  the  powers  of  the  majority  is  a  question  of 
law  for  the  courts  to  decide.5 

Nav.  Co.  v.  Pilling,  14  M.  &  W.  &  G.  324,  413;  State  v.  Curtis,  9 
76.  Nev.  335.  See  Henry  v.  Jackson,  37 

1  Adley  v.  Reeves,  2  M.  &  S.  53 ;    Vt.  431. 

Caftan  v.  Father  Matthew,  &c.  Soc.,          But  where  a  formality  in  adopting 

3  Daly,  20.     Compare  Pentz  v.  Fire  a  by-law  is  imposed  by  the  charter  or 

Ins.  Co.,  35  Md.  73 ;  Kirk  v.  Nowijl,  by-law,  the  majority  have  no  power  to 

1  T.  R.  118.  act  without  observing  the  prescribed 

2  State  v.  Union  Merchants'  Ex-  form.    Dunston  v.  Imperial  Gas  Light 
change  Co.,  2  Mo.  App.  96.      Com-  Co.,  3  B.  &  Ad.  125. 

pare  Anacosta  Tribe  v.  Murbach,  13  5  State  ».  Overton,  24  N.  J.  L. 
Md.  91.  440;  Commonwealth  v.  Worcester,  3 

8  78  N.  Y.  182,  183.  Pick.  462. 

4  Union  Bank  v.  Ridgely,   1   H. 
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By-laws  should  be  construed  liberally,  and  in  accordance  with 
the  construction  placed  upon  them  by  the  company  itself.1  If 
a  by-law  consists  of  distinct  parts  separable  from  each  other,  and 
one  part  is  unauthorized,  while  the  other  is  within  the  powers  of 
a  majority,  the  valid  part  will  stand.2 

By-laws  may  be  repealed  and  altered  by  the  same  authority 
which  made  them,8  and  a  repeal  may  be  presumed  from  gen- 
eral non-observance.4 

§  370.  The  Effect  of  By-laws  —  Upon  -whom  they  are  binding. 
—  It  is  clear  that  every  shareholder  is  bound  by  the  by-laws 
adopted  by  the  majority  on  behalf  of  the  corporation,  under 
authority  of  the  charter.5  But  a  person  who  is  not  a  member 
of  the  company  is  not  bound ;  nor  can  he  claim  any  rights 
under  a  mere  by-law  ;  for  the  majority,  in  enacting  a  by-law,  act 
on  behalf  of  the  shareholders  only.6  Thus,  a  creditor  of  a  cor- 


1  Re    Dunkerson,    4    Biss.    227 ; 
State  v.  Conklin,  34  Wis.  21 ;  Vint- 
ners'  Co.  v.  Passey,  1  Burr.  235,  239 ; 
Poulters'  Co.  v.  Phillips,  6  Bing.  N.  C. 
314.     See  Rex  v.  Bailiffs  of  Eye,  4  B. 
&  Aid.  271;   Breneman  v.  Franklin, 
&c.  Ass.,  3  W.  &  S.  218. 

2  Amesbury  v.  Bowditch  Mut.  Ins. 
Co.,  6  Gray,  596 ;  State  v.  Curtis,  9 
Nev.  337 ;  Rogers  v.  Jones,  1  Wend. 
237. 

8  Smith  v.  Nelson,  18  Vt.  511,  550; 
Rex  v.  Ashwell,  12  East,  22.  Com- 
pare Kent  v.  Quicksilver  Mining  Co., 
78  N.  Y.  159. 

4  Atty.-Gen.  v.  Middleton,  2  Ves. 
Sen.  327. 

6  Susquehanna  Mut.  Ins.  Co.  v. 
Perrine,  7  W.  &  S.  348  ;  German,  &c. 
Church  v.  Pressler,  17  La.  Ann.  128 ; 
Palmyra  v.  Morton,  25  Mo.  593; 
Cummings  v.  Webster,  43  Me.  192. 

6  With  regard  to  municipal  corpo- 
rations, see  supra,  §  366,  note. 

There  is  an  obvious  distinction  be- 
tween a  by-law  passed  by  a  corporation 
to  regulate  its  own  internal  manage- 
ment, and  a  regulation  prescribed  by 
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a  public  carrier  for  the  convenience 
and  safety  of  travellers.  Every  person 
travelling  upon  a  public  conveyance 
impliedly  agrees  that  the  carrier  may 
make  such  rules  as  are  necessary  to 
the  convenience  and  safety  of  all.  In 
State  v.  Overton,  24  N.  J.  L.  440, 
Chief  Justice  Green  said :  "  The  by- 
laws of  a  private  corporation  bind  the 
members  only  by  virtue  of  their  assent, 
and  do  not  affect  third  persons.  All 
regulations  of  a  company  affecting  its 
business,  which  do  not  operate  upon 
third  persons,  are  properly  denominated 
by-laws  of  the  company,  and  may  come 
within  the  operation  of  the  principle. 
Within  this  limit  it  is  the  peculiar  and 
exclusive  office  of  the  court  to  decide 
upon  the  validity  of  the  regulation. 
But  there  is  another  class  of  regula- 
tions, made  by  corporations  as  well  as 
by  individuals,  who  are  common  car- 
riers of  passengers,  which  operate  upon 
and  affect  the  rights  of  others,  which 
are  not,  properly  speaking,  by-laws  of 
the  corporation,  and  which  do  not  fall 
within  the  operation  of  this  principle. 
Of  this  character  are  all  regulations 
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poration  cannot  hold  the  shareholders  individually  liable  for  its 
debts,  although  a  by-law  declaring  them  liable  was  passed  with 
their  consent,  unless  credit  was  given  in  consideration  of  the 
assumption  of  individual  liability  by  the  shareholders.  The 
Supreme  Court  of  Massachusetts  said  :  "  The  office  of  a  by-law 
is  to  regulate  the  conduct  and  define  the  duties  of  the  members 
towards  the  corporation  and  between  themselves.  So  far  as  its 
provisions  are  in  the  nature  of  contract,  the  parties  thereto  are 
the  members  of  the  association  between  themselves  ;  or  the  cor- 
poration on  the  one  side,  and  its  individual  members  on  the 
other.  The  right  of  any  third  party,  stranger  to  the  association, 
to  establish  a  legal  claim  through  such  a  by-law,  must  depend 
upon  the  general  principles  applicable  to  express  contracts  as 
laid  down  in  Mellen  v.  Whipple,  1  Gray,  317,  and  the  subse- 
quent decisions  in  Field  v.  Crawford,  6  Gray,  116,  and  Dow  v. 
Clark,  7  Gray,  198."  * 

Where  a  by-law  prescribes  the  authority  of  an  agent  of  a  cor- 
poration, any  contract  made  by  such  agent  in  violation  of  the 
by-law  is  in  excess  of  his  authority.  And  a  person  having 
notice  of  the  by-law  cannot  hold  the  company  liable  upon  a 
contract  made  by  the  agent  in  excess  of  his  prescribed  powers.2 
Third  persons,  however,  cannot  be  presumed  to  have  notice  of 
the  by-laws  of  a  corporation  with  which  they  deal.  And  there- 
fore, if  a  contract  is  made  in  good  faith  with  agents  of  a  corpora- 
tion acting  within  the  scope  of  their  apparent  powers,  the 
company  will  be  bound,  although  the  contract  was  in  violation 
of  a  by-law  enacted  by  the  majority.3 

touching  the  comfort  and  convenience  &c.  Bank  v.  Smith,  19   Johns.  115. 

of  travellers,  or  prescribing  rules  for  Compare  Susquehanna  Mut.  Ins.  Co. 

their  conduct  to  secure  the  just  rights  v.  Perrine,  7  W.  &  S.  348 ;  Worcester 

of  the  company."  v.  Essex  Bridge   Co.,  7  Gray,  457; 

1  Flint  v.  Pierce,  99  Mass.  68,  70.  supra,  §  64. 

2  Susquehanna,    &c.    Ins.    Co.    v.          The  managing  agents  of  a  corpora- 
Perrine,  7  W.  &  S.  348.  tion  may  be  presumed  to  have  notice 

8  Samuels  v.  Holladay,  McCahon,  of  its  by-laws.  Bank  v.  Wollastou,  3 
214 ;  s.  c.  1  Woolw.  400 ;  Mechanics',  Hairing.  90. 
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PART    III. 

THE  RIGHTS  OF  STOCKHOLDERS  CONSIDERED  WITH  REGARD 
TO  THEIR  MUTUAL  RELATIONSHIP. 

§  371.  The  Contract  between  the  Stockholders  cannot  be 
rescinded  without  their  Mutual  Consent.  —  In  considering  the 
relation  existing  between  a  corporation  and  its  stockholders,  it 
is  important  to  bear  in  mind  that  this  relation  results  entirely 
from  the  agreement  entered  into  by  the  stockholders  in  forming 
the  company.  The  contract  by  which  a  corporate  association 
is  formed  is  a  contract  between  its  members ;  and  the  fact  that 
the  rights  and  liabilities  resulting  from  this  contract  must,  by  its 
implied  terms,  be  enforced  through  the  medium  of  the  corporate 
name,  does  not  alter  its  real  nature  as  a  mutual  agreement, 
entered  into  by  the  stockholders  for  their  mutual  benefit. 

For  this  reason  it  is  a  rule  that  every  stockholder  in  a  cor- 
poration is  entitled  to  hold  every  other  stockholder  to  a  due 
performance  of  his  contract;  and  no  stockholder  can  be  dis- 
charged by  a  rescission  or  cancellation  of  his  contract,  except 
with  the  unanimous  consent  of  the  other  members.1 

But  the  agents  of  a  corporation  are  invested  with  discretion- 
ary powers  to  act  on  behalf  of  all  the  stockholders  in  the  man- 
agement of  their  joint  affairs.  Hence,  it  has  been  held  that  if 
the  validity  of  a  subscription  is  in  dispute,  the  directors  may 
enter  into  a  bonafide  compromise  with  the  subscriber,  by  which 
his  subscription  is  cancelled.2 

§  372.  Colorable  Subscriptions  —  Secret  Agreements.  —  Every 
person  who  becomes  a  stockholder  in  a  corporation  is  entitled 
to  suppose  that  every  other  person  whose  name  appears  on  the 
stock-books  of  the  company  is  in  reality  a  stockholder,  and 

1  See  cases  supra,  §  311 ;  Bedford  2  New  Albany  v.  Burke,  11  Wall. 

R.  R.  Co.  v.  Bowser,  48  Pa.  St.  29  ;  96 ;  Lord  Belhaven's  Case,  3  De  G.  J. 

Burrall  v.  Bushwick  R.  R.  Co.,  75  &  S.  41 ;  Putnam  v.  New  Albany,  4 

N.  Y.  211;  GUI  v.  Balis,  73  Mo.  424.  Biss.  365. 
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subject  to  the  liabilities  of  membership.  Hence,  if  a  subscriber 
causes  his  name  to  be  placed  upon  the  stock-books  as  an  ap- 
parent holder  of  shares,  he  will  be  estopped  from  denying  that 
he  intended  to  become  a  stockholder,  and  to  pay  assessments 
equally  with  the  other  members. 

Accordingly,  it  has  been  held  that  any  secret  agreement 
between  a  subscriber  for  shares  and  the  agents  acting  on  behalf 
of  the  company,  to  the  effect  that  the  subscription  shall  be 
merely  colorable  and  not  binding  upon  the  subscriber,  is  a  fraud 
upon  all  persons  subsequently  taking  shares  in  the  company ; 
such  agreement  should  therefore  be  denied  effect,  and  the  sub- 
scription enforced  unconditionally.1  The  same  principle  applies 
where  shares  are  subscribed  in  a  fictitious  name,  or  in  the  name 
of  an  irresponsible  person,  for  the  purpose  9f  swelling  the  appar- 
ent number  of  shareholders.  In  this  case  the  real  subscriber 
will  not  be  allowed  to  impose  upon  the  other  shareholders  with 
impunity,  but  will  be  held  personally  liable  under  the  name 
he  has  assumed.2 

§  373.  Collateral  Contracts  with  Third  Persons  —  Trusts. — It 
is  clear  that  no  contractual  relation  between  a  shareholder  and 
a  stranger  to  the  corporation  can  be  allowed  to  affect  the  rights 
and  obligations  springing  from  the  contract  of  membership,  to 
which  only  the  members  of  the  company  are  parties. 

In  Holt's  Case,3  Eobert  Holt  had  signed  the  deed  of  settle- 
ment of  a  joint-stock  company  for  the  benefit  of  his  brother, 
who  was  the  covenantee  of  the  deed,  and  therefore  could  not 
sign,  himself.  A  motion  having  been  made  to  place  his  name 
on  the  list  of  contributories,  the  Vice-Chancellor,  Lord  Cran  worth, 

1  Melvin  v.  Lamar  Ins.  Co.,  80  111.  1  Pet.  65  ;  Mann  v.  Cooke,  20  Conn. 
446,  and  cases  cited;    Graff  v.  Pitts-  178;  Swartont  v.  Michigan  Air  Line 
burgh,  &c.  R.  R.  Co.,  31  Pa.  St.  489 ;  R.  R.  Co.,  24  Mich.  390;  Pickering  v. 
Robinson  v.  Pittsburgh,  &c.  R.  R.  Co.,  Templeton,  2  Mo.  App.  424 ;  Bates  v. 
32  Pa.  St.  334;  Muller  v.  Hanover  Lewis,  3  Ohio  St.  459.     See  David- 
Junction  R.  R.  Co.,  87  Pa.  St.  99 ;  son's  Case,  3  De  G.  &  S.  21 ;  supra, 
White  Mountains,  &c.  R.  R.  Co.  v.  §  309.     Compare  infra,  §  599. 
Eastman,  34  N.  H.  124 ;  Connecticut,  3  See  Cox's  Case.  4  De  G.  J.  &  S. 
&c.  R.  R.  Co.  v.  Bailey,  24  Vt.  465,  53 ;  Pugh  &  Sharman's  Case,  L.  R.  13 
476;  Jewett  v.  Valley  R.  R.  Co.,  34  Eq.  566;  and  see  infra,  §  602. 
Ohio  St.  601 ;  Blodgett  'v.  Morrill,  20  8  1  Sim.  N.  s.  389. 
Vt.  509 ;  Minor  v.  Bank  of  Alexandria, 
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said :  "  I  do  not  entertain  a  particle  of  doubt  upon  this  case. 
What  Mr.  Robert  Holt's  reason  was  for  executing  the  deed  of 
settlement  is  a  matter  which  it  is  too  late  to  speculate  upon 
when  he  has  executed  it.  Because,  by  executing  it,  he  entered 
into  engagements  with  persons  who  were  wholly  ignorant  as  to 
the  circumstances  connected  with  the  shares  in  respect  of  which 
he  executed  the  deed.  Every  one  of  those  individuals  executed 
the  deed  on  the  faith  that  every  other  person  who  executed  it 
should,  to  the  extent  of  the  shares  for  which  he  executed  it, 
bear  the  common  liability  and  participate  in  the  profits  to  be 
derived  from  the  undertaking." 

It  has  accordingly  been  held  that  the  legal  owner  of  shares 
in  a  corporation  is  liable  to  the  company  for  calls  made  upon 
the  shares,  though  he  be  a  trustee  for  another  person ; l  and  the 
beneficiary  cannot  be  made  responsible,  for  he  is  not  a  party  to 
the  contract  from  which  the  liability  for  calls  arises.2  For  the 
same  reason  it  follows  that  only  the  legal  owner  of  shares  is 
entitled  to  vote  at  corporate  meetings ; 3  and  the  legal  title  to 
dividends  belongs  to  him  also.4  It  is  immaterial  for  this  pur- 
pose whether  the  legal  owner  be  an  original  subscriber  or  a 
transferee  of  the  shares ;  for  a  transfer  involves  a  complete  nova- 
tion of  the  contract  of  membership,  and  the  transferee  steps  into 
the  place  of  the  prior  owner.5 

§  374.  Stockholders  have  Equal  Rights  and  must  bear  Equal 
Burdens.  —  Every  share  in  a  corporation  is  equal  to  every  other 
share,  unless  otherwise  provided  in  the  charter.  Hence  it  fol- 
lows that  no  special  privilege  or  advantage  can  be  given  to  any 
member  ;  for  every  discrimination  in  favor  of  a  particular  mem- 
ber must  be  made  at  the  expense  of  the  others. 

Accordingly,  it  has  been  held  that  the  profits  of  a  corporation 
must  be  divided  evenly  among  its  stockholders,  each  member 
being  entitled  to  a  dividend  in  proportion  to  the  number  of 

1  Supra,  §§  323,  330.      Compare  table  assignees  of  shares,  see  supra, 

infra,  §§  600,  601.  §  326;  infra,  §  602. 

8  Bugg's  Case,  2  Dr.  &  Sm.  452 ;  •  Supra,  §  360. 
Williams's  Case,  L.  R.  1  Ch.  D.  576 ;  4  Supra,  §  323. 
Sichel's  Case,  L.  R.  3  Ch.  119 ;  King's  5  See  cases  supra.  As  to  -what 

Case,  L.  R.  6  Ch.  196 ;  Mitchell's  Case,  constitutes  a  transfer  of  the  legal  title 

L.  R.  9  Eq.  363.    With  regard  to  equi-  to  shares,  see  supra,  §  320  et  seq. 
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shares  held  by  him.1  For  the  same  reason,  it  is  a  rule  that 
every  stockholder  must  contribute  a  proportionate  part  of  the 
capital  of  the  company.  The  issue  of  paid-up  shares  at  less 
than  their  par  value  is  not  alone  a  fraud  upon  creditors,2  it 
is  a  fraud  upon  every  member  who  has  contributed  his  full 
proportion.  And  therefore  an  arrangement  of  this  nature  is 
clearly  beyond  the  authority  of  the  agents  of  a  corporation.3 
Upon  the  same  principle,  it  was  held  by  the  Supreme  Court 
of  Georgia  that  the  directors  of  a  corporation  had  no  power  to 
authorize  a  portion  of  the  stockholders  to  pay  up  their  shares 
during  the  war  in  depreciated  Confederate  currency,  before 
regular  calls  had  been  made.4 

Shares  in  a  corporation  need  not  necessarily  be  paid  up  in 
cash ;  but  the  agents  of  the  company  may,  in  their  discretion, 
receive  payment  in  money  or  money's  worth.6  Thus,  shares 


1  Jackson  v.  Newark  Plank  Road 
Co.,  31  N.  J.  L.  277;    Stoddard  ». 
Shetucket  Foundry  Co.,  34  Conn.  542; 
Jones  v.  Terre  Haute,  &c.  R.  R.  Co., 
57  N.  Y.  196,  29  Barb.  353 ;  Luling 
v.  Atlantic  Mutual  Ins.  Co.,  45  Barb. 
510 ;  Ryder  v.  Alton,  &c.  R.  R.  Co., 
13  111.  516 ;  State  v.  Baltimore  &  Ohio 
R.  R.  Co.,  6  Gill,  363 ;  Atlantic,  &c. 
Tel.  Co.  v.  Commonwealth,  3  Brewster, 
366 ;   Harrison  v.  Mexican  Ry.  Co., 
L.  R.  19  Eq.  358  ;  Coey  v.  Belfast,  &c. 
Ry.  Co.,   Irish  Rep.  2  C.  L.  112; 
supra,  §  351. 

2  See  infra,  §  586  et  seq.,  as  to  the 
rights  of  creditors. 

8  Sturges  v.  Stetson,  1  Biss.  246, 
250;  Fosdick  v.  Sturges,  1  Biss.  255  ; 
Fisk  v.  Chicago,  &c.  R.  R.  Co.,  53 
Barb.  513.  But  the  stockholders  may 
by  unanimous  consent  ratify  the  un- 
authorized act  of  their  agents.  Van 
Cott  v.  Van  Brunt,  82  N.  Y.  535 ;  and 
see  supra,  §  74. 

It  would  not  be  a  wrong  to  the 
existing  stockholders  of  a  corporation 
to  issue  paid-up  shares  at  less  than 
their  face  value,  after  the  capital  of 


the  company  had  been  reduced  by 
losses.  In  such  case  equality  would 
demand  that  the  new  shares  be  issued 
at  their  actual  value.  If  shares  in  a 
corporation  could  in  no  case  be  issued 
at  less  than  their  face  value,  it  would 
be  impossible  to  increase  the  capital 
of  a  corporation  by  the  issue  of  new 
shares,  after  the  value  of  its  shares 
had  fallen  below  par.  However,  the 
augmentation  of  the  capital  must  not 
be  held  out  to  the  world  as  amounting 
to  the  nominal  value  of  the  new  shares 
issued,  unless  this  be  really  the  case. 
It  would  be  a  fraud  upon  creditors  to 
represent  the  fund  held  out  to  them 
as  their  security  at  a  greater  amount 
than  was  actually  contributed  or  prom- 
ised. Infra,  \\  586,597.  In  accord- 
ance with  these  principles,  it  has  been 
held  that  a  corporation  may  sell  at 
their  market  value  shares  of  its  own 
stock,  transferred  to  it,  after  they  have 
been  once  fully  paid  up.  Otter  tf. 
Brevoort  Petroleum  Co.,  50  Barb.  247. 

*  Macon,  &c.  R.  R.  Co.  v.  Vason, 
57  Ga.  314. 

6  Philadelphia,   &c.   R.  R.  Co.  ». 
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have  been  allowed  to  be  paid  up  in  promissory  notes,1  real 
estate,2  labor  and  materials  useful  in  constructing  the  company's 
works,3  and  in  other  property.4  It  is  also  within  the  powers  of 
the  agents  of  a  corporation  to  enter  into  a  bona  fide  compromise, 
where  the  amount  due  upon  shares  is  in  dispute.5 

But  it  is  an  inflexible  rule  that  shares  cannot  be  paid  up  for 
less  than  their  value.  Property  cannot  be  received  in  payment 
for  more  than  it  is  really  worth ; 6  and  where  property  has  no 
ascertained  and  settled  value,  it  cannot  be  received  at  all,  unless 
it  be  required  in  carrying  on  the  company's  business.7 

§  375.  Justice  between  the  stockholders  of  a  corporation  de- 
mands that  every  person  who  has  enjoyed  the  privileges  of 
membership  must  also  bear  its  burdens.  For  this  reason  it  is  a 


Hickman,  28  Pa.  St.  318,  82  N.  Y. 
535 ;  Van  Cott  v.  Van  Brunt,  2  Abb. 
N.  C.  283 ;  Schroder's  Case,  L.  R.  11 
Eq.  131 ;  Pell's  Case,  L.  R.  5  Ch.  11 ; 
Spargo's  Case,  L.  R.  8  Ch.  407 ;  and 
cases  below.  See  also  infra,  §  590; 
but  see  Henry  v.  Vermillion  R.  R.  Co., 
17  Ohio,  187';  Neuse  River  Nav.  Co. 
v.  Newbern,  7  Jones  (N.  C.),  275. 

1  Clark    v.    Farrington,    11    Wis. 
306;  Lyons  v.  Ewings,  17  Wis.  61; 
Andrews  v.  Hart,  id.  297 ;   Western 
Bank  v.  Tallman,  id.  530;    Hardy  v. 
Merriweather,  14  Ind.  203;  Goodrich 
».  Reynolds,   31  111.   490;   Vermont 
Central  R.  R.  Co.  v.  Clayes,  21  Vt. 
30.     See  People  ».  Stockton,  &c.  R.  R. 
Co.,  45  Cal.  306. 

2  Cincinnati,  &c.  R.  R.  Co.  v.  Clark- 
son,   16   Ind.   595;    State  ».   Bailey, 
id.  46 ;  Carr  v.  Le  Fevre,  27  Pa.  St. 
413  ;  Dayton,  &c.  R.  R.  Co.  v.  Hatch, 
1  Disney,  84. 

8  Philadelphia,  &c.  R.  R.  Co.  v. 
Hickman,  28  Pa.  St.  318  ;  Pittsburgh, 
&c.  R.  R.  Co.  ».  Stewart,  41  Pa.  St. 
54;  Ashuelot  Boot,  &c.  Co.  v.  Hoit, 
56  N.  H.  548,  558 ;  Eppes  v.  Missis- 
sippi, &c.  R.  R.  Co.,  35  Ala.  33; 
Ridgefield,  &c.  R.  R.  Co.  v.  Brush, 
43  Conn.  86 ;  Van  Cott  v.  Van  Brunt, 
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2  Abb.  N.  C.  283,  overruled  82  N.  Y. 
535  ;  Boody  v.  Rutland,  &c.  R.  R.  Co., 
24  Vt.  660 ;  Boston,  &c.  R.  R.  Co.  v. 
Wellington,  113  Mass.  79. 

*  See  Schroder's  Case,L.  R.  11  Eq. 
131 ;  East  New  York,  &c.  R.  R.  Co. 
v.  Lighthall,  6  Roberts,  407 ;  Swatara 
R.  R.  Co.  v.  Brune,  6  GUI,  41; 
Louisville,  &c.  R.  R.  Co.  v.  Thompson, 
18  B.  Monr.  735;  Stoddard  v.  She- 
tucket  Foundry  Co.,  34  Conn.  542. 

6  Philadelphia,  &c.  R.  R.  Co.  v. 
Hickman,  28  Pa.  St.  318  ;  Macon,  &c. 
R.  R.  Co.  v.  Vason,  57  Ga.  314. 

6  See  Boynton  v.  Hatch,  47  N.  Y. 
225 ;  Schenck  v.  Andrews,  57  N.  Y. 
133 ;  Cabot,  &c.  Bridge  Co.  v.  Chapin, 
6  Gush.  50.     Compare  Van  Cott  t». 
Van  Brunt,  2  Abb.  N.  C.  283,  over- 
ruled 82  N.  Y.  535. 

7  See  Barnes  v.  Brown,  11  Hun, 
315 ;  Tasker  v.  Wallace,  6  Daly,  364. 

It  seems  questionable,  therefore, 
whether  the  agents  of  a  corporation 
should  be  allowed  to  receive  unsecured 
promissory  notes  in  payment  of  shares. 
So  long  as  shares  are  not  paid  up,  the 
company  is  at  least  secure  that  no 
dividend  will  be  paid  the  holder  until 
he  has  contributed  his  proportion  of 
capital. 
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general  rule  that  every  person  who  has  acted  as  a  stockholder 
may  be  held  by  the  company  to  all  the  liabilities  of  a  stock- 
holder, although  formalities  prescribed  by  the  charter  in  becom- 
ing a  member  of  the  company  have  not  been  observed.1 

So  where  a  person  is  entitled  to  avoid  his  contract  of 
membership  in  a  corporation,  on  account  of  fraud,  he  must 
act  promptly.  He  cannot  have  the  benefit  of  the  specula- 
tion in  which  the  corporation  is  engaged  if  it  prove  suc- 
cessful, and  throw  the  loss  upon  the  other  members  in  case  of 
failure.2 

§  376.  Special  Agreements.  —  The  agents  of  a  corporation 
have  no  authority  to  receive  new  stockholders  upon  more  favor- 
able terms  than  were  offered  the  original  subscribers.  An  agree- 
ment made  with  a  subscriber  for  shares,  w,hereby  the  latter  is 
accorded  any  special  privilege  or  benefit  at  the  expense  of  the 
corporation,  is  invalid.3  Thus,  a  stockholder  cannot  be  received 
on  condition  that  he  shall  contribute  less  than  other  mem- 
bers, or  that  his  share  of  the  common  capital  shall  not  be  pay- 
able except  on  a  certain  contingency,4  or  that  he  shall  receive  a 
preference  in  the  distribution  of  profits.5 

The  contract  of  subscription  must  in  these  cases  be  treated  as 
wholly  void,  or  it  must  be  enforced  without  regard  to  the  special 
agreement.6 

§  377.  Release  from  Liability  by  Forfeiture  of  Shares.  — • 
The  directors  of  a  corporation  are  often  invested  by  the  charter 
with  the  power  of  declaring  a  forfeiture  of  shares  for  non-pay- 
ment of  calls.7  This  power  must  be  exercised  by  the  directors 
fairly  and  without  discrimination  against  any  portion  of  the 
company.  "  It  was  not  intended  to  supply  them  with  machinery 
whereby,  under  the  pretence  of  forfeiture,  they  should  be  able 
to  deprive  the  continuing  shareholders  of  the  liability  to  all 

1  Supra,  §§  131,  134,  135;  Gris-    376;  Downie  v.  White,  12  Wis.  176; 
wold  v.  Seligraan,  73  Mo.  114,  and    Bridget's  Case,  L.  R.  9  Eq.  74;  Melviu 
cases  cited.  v.  Lamar  Ins.  Co.,  80  111.  446. 

2  Supra,  §  310.  4  Supra,  §  294. 
8  See  Henry  v.  Vermillion  R.  R.          5  Supra,  §  353. 

Co.,  17  Ohio,  187 ;  New  Albany  R.  R.         6  Supra,  §  297. 

Co.  v.  Fields,  10  Ind.  190;  Anderson         7  Supra,  §§  316-318. 

v.  New  Castle,  &c.  R.  R.  Co.,  12  Ind. 
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those  for  whose  joint  liability  with  themselves  they  had  origi- 
nally stipulated." 1 

Hence  a  forfeiture  for  the  purpose  of  escaping  liability  to 
creditors  is  void.  A  continuing  shareholder  would  be  entitled  to 
say :  "  I  became  a  shareholder,  relying  on  the  names  of  those 
who  were  engaged  with  me  in  this  partnership  ;  I  delegated  the 
management  to  certain  directors  with  defined  powers  and  duties; 
it  was  part  of  the  stipulations  of  the  deed  of  partnership  that 
none  of  my  fellow-shareholders  should  quit  the  partnership,  ex- 
cept by  substituting  in  his  place  some  other  person  approved  by 
the  directors,  —  this  was  I  thought,  a  sufficient  security  to  me 
that,  in  the  event  of  my  being  called  on  by  a  creditor  who,  hav- 
ing recovered  judgment  against  the  company,  should  proceed  to 
enforce  payment  against  me,  I  had  solvent  partners  from  whom 
I  might  obtain  contribution  ;  and  now  I  find  that,  without  any 
authority  from  me,  you,  the  directors,  have  taken  on  yourselves 
to  enable  several  of  my  partners  to  withdraw  from  the  partner- 
ship by  a  proceeding  which  I  never  authorized."  2 

For  the  same  reasons  it  follows  that  the  directors  cannot  use 
the  power  of  forfeiture  unfairly  against  the  member  whose 
shares  are  declared  forfeited.3 

§  378.  Release  from  Liability  by  Transfer  of  Shares.  —  A 
shareholder  in  an  English  joint-stock  company  is  entitled  to 
transfer  his  shares  at  any  time  before  proceedings  to  wind  up 
the  company  have  been  begun.  It  is  immaterial  whether  the 
transferee  be  solvent  or  insolvent,  and  whether  the  company  be 
in  pecuniary  difficulties  at  the  time  the  transfer  is  made  or 
not.4 

A  different  rule  prevails  in  America.  Where  the  contribution 
of  a  shareholder  is  necessary  to  satisfy  creditors  in  full,  it  is  well 
settled  that  a  transfer  cannot  be  made  to  an  insolvent  for  the 

1  Per  Lord   Cranworth  in    Stan-  Gower's  Case,  L.  R.  6  Eq.  77 ;  Dixon 
hope's  Case,  L.  R.  1  Ch.  169.  v.  Evans,  L.  R.  5  H.  L.  606  ;  Ex  parte 

2  Per  Lord  Cranworth  in  Spack-  Jones,  27  L.  J.  Ch.  666 ;  Hall's  Case, 
man  ».  Evans,  L.  R.  3  H.  L.  171, 186,  L.  R.  5  Ch.  707 ;  Mills  v.  Stewart,  41 
190 ;    Stanhope's  Case,  L.  R.  1  Ch.  N.  Y.  386,  390,  62  Barb.  444. 

161,  3  De  G.  &  S.  198 ;  Richmond's         8  Sweny  v.   Smith,  L.  R.  7  Eq. 

Case,  4  K.  &  J.  305,  324 ;  Manisty's  324. 
Case,    17    Solicitors'    Journal,    745 ;         *  Infra,  §  605,  note. 
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purpose  of  escaping  liability.1  And  it  seems  that  a  transfer 
would,  under  these  circumstances,  be  held  equally  fraudulent  as 
against  the  other  shareholders  upon  whom  the  loss  must  fall.2 

§  379.  Equities  which  must  be  protected  in  •winding  up  a 
Corporation.  —  In  winding  up  a  corporation  or  joint-stock  com- 
pany, whose  members  are  individually  liable  to  creditors,  each 
member  has  a  direct  interest  in  securing  contribution  from  every 
other  member;  for  the  burden  of  each  member  is  diminished 
in  proportion  that  the  common  burden  is  cast  upon  others. 
The  equitable  rights  of  creditors  against  individual  shareholders 
are  not  material  under  these  circumstances,  since  every  share- 
holder is  liable  to  creditors  to  an  indefinite  extent.  Only  the 
equities  existing  between  the  shareholders  themselves  need  be 
considered. 

For  these  reasons,  it  has  been  held  that,  in  determining  who 
shall  be  placed  upon  the  list  of  contributories  of  an  ordinary 
English  joint-stock  company,  the  question  must  be  decided  be- 
tween the  shareholder  and  the  company,  without  regard  to  the 
claims  of  creditors.3 

The  same  principle  is  applicable  where  a  corporation  or  lim- 
ited company,  whose  shareholders  are  not  liable  beyond  the 
amount  of  their  shares,  is  wound  up,  provided  always  that  the 
capital  of  the  company  be  not  wholly  consumed  by  losses.  Each 
shareholder  is  therefore  entitled  to  insist  that  the  loss  be  equi- 
tably apportioned.4 


1  Infra,  §  605.  that  a  decree  closing  up  the  affairs  of 

2  Supra,  §  322.  a  corporation  and  appointing  a  receiver, 
8  See  per  Lord    St.  Leonards   in  and   giving    the    latter  discretionary 

Spackmau  v.  Evans,  L.  R.  3  H.  L.  power  to  compromise  with  stockholders 

171,  197.  "with  regard  to  the  payment  of  their 

The  winding  up  of  English  joint-  subscriptions,  was  erroneous.  Mr. 
stock  companies  under  the  companies  Justice  Scholfield  said :  "  Each  stock- 
acts  has  been  treated  of  very  fully  holder  had  a  vested  right  in  the  con- 
in  Lindley  on  Partnership  (4th  ed.  tract  for  subscription  of  every  other 
pages  1223  to  1474).  A  large  fund  of  stockholder,  and  we  think  it  beyond 
cases  may  be  found  here,  in  which  the  the  power  of  a  court  of  equity  to  in- 
equities existing  between  the  share-  vest  any  person  with  a  discretionary 
holders  of  a  company  are  illustrated.  right  to  release  it ;  at  all  events,  it 

4  In  Chandler  v.  Brown,  77  111.  cannot  be  done  by  a  decree  to  which 

334,  the  Supreme  Court  of  Illinois  held  the  stockholders  are  not  parties." 
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But  after  a  company  of  this  description  has  become  wholly 
bankrupt,  so  that  the  full  liability  of  every  member  must  neces- 
sarily be  exhausted  in  order  to  pay  all  outstanding  debts,  only 
the  rights  of  creditors  need  be  considered.  In  this  case  the 
shareholders  are  no  longer  interested  in  securing  an  equal  appor- 
tionment, and  there  are  no  equities  to  be  adjusted  between  the 
company  and  individual  members ;  for  every  shareholder  must, 
in  any  event,  contribute  to  the  full  extent  of  his  liability  in 
order  to  satisfy  creditors. 

§  380.  It  has  been  held,  in  accordance  with  these  views,  that 
stockholders  who  have  contributed  more  than  their  proportion- 
ate shares  in  payment  of  the  debts  of  the  company  are  entitled 
to  recover  contribution  from  the  other  shareholders,  until  the 
whole  amount  paid  has  been  equally  apportioned  between  them. 
This  rule  applies  equally  where  the  payment  is  made  on  account 
of  the  undertaking  of  the  stockholders  to  contribute  the  amount 
of  their  shares  to  the  working  capital  of  the  company,  and  where 
it  is  made  by  reason  of  an  individual  liability,  imposed  for  the 
security  of  creditors  alone.  In  either  case  equality  is  equity. 

Thus,  in  a  suit  brought  to  enforce  the  individual  liability  of 
stockholders  of  a  corporation,  under  a  statute  providing  that 
"all  stockholders  shall  be  held  liable  to  an  amount  equal  to 
their  stock  subscribed,  for  the  purpose  of  securing  the  creditors 
of  such  company,"  the  Supreme  Court  of  Ohio  said :  "  The  right 
of  contribution  grows  out  of  the  organic  relation  existing  among 
the  stockholders.  As  between  them  and  the  creditors,  each 
stockholder  is  severally  liable  to  all  the  creditors;  as  between 
themselves,  each  stockholder  is  bound  to  pay  in  proportion  to 
his  stock."  1 

Upon  the  same  principle  it  follows  that,  in  winding  up  an 

1  Unsted  w^Buskirk,  17  Ohio  St.  Coffin,  9  Cush.  192;  Middletown  Bank 

113,  118  ;  Matthews  v.  Albert,  24  Md.  v.  Magill,   5   Conn.   61,  per  Hosmer, 

527;  Stewart  v.  Lay,  45  Iowa,  604,  C.  J. ;   Brinham  v.  Wellersburg  Coal 

614;    Hadley  c.  Russell,   40   N.  H.  Co.,   47   Pa.    St.  '49;    infra,   §   622. 

109,  112;   Erickson  v.   Nesmith,   46  Concerning  the  right  of  contribution 

N.  H.  371 ;  Masters  v.  Rossie  Mining  and  indemnity  in  case  of  partnerships 

Co.,  2  Sandf.  Ch.  201,  305  ;  Aspinwall  and  joint-stock  companies,  see  Lind- 

v.  Torrance,  1  Laus.  381 ;  Farrow  v.  ley  011  Partnership   (4th.    ed.),   753, 

Bivings,  13   Rich.  Eq.  25 ;    Gray  v.  1442. 
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insolvent  corporation  whose  stockholders  are  liable  either  for  un- 
paid capital  or  to  the  creditors  directly,  all  the  stockholders  who 
can  be  reached  should  be  brought  before  the  court  and  assessed 
equally.1  It  is  clear  that  every  stockholder  may  be  assessed  to 
the  full  extent  of  his  liability  if  necessary  to  satisfy  creditors. 
But  if  all  the  stockholders  who  are  liable  have  not  been  brought 
before  the  court,  those  who  are  defendants  cannot  be  charged 
with  the  liability  which  should  fall  upon  those  who  are  absent, 
unless  it  be  shown  that  the  latter  are  either  insolvent,  or  are 
outside  of  the  jurisdiction  of  the  court.2 

This  rule,  however,  applies  only  where  the  corporation  is 
actually  in  process  of  liquidation,  or  where  the  stockholders  are 
entitled  to  have  the  company  wound  up.  If  the  company  is 
still  a  going  concern,  an  ordinary  creditor's  ,bill  may  be  brought 
against  any  stockholder  who  has  not  paid  up  his  shares;  and 
suit  may  afterwards  be  maintained  by  the  stockholder  against 
the  company  in  its  corporate  capacity  to  recover  back  the  amount 
paid. 

And  even  though  the  corporation  be  insolvent,  a  creditor  may 
proceed  against  a  portion  of  the  stockholders  to  enforce  their 
liability  for  unpaid  capital,  without  making  the  other  stock- 
holders parties.  When  a  corporation  becomes  insolvent,  it  is  the 
duty  of  the  stockholders  to  wind  it  up,  —  to  collect  the  unpaid 
capital  by  assessment  through  the  regular  agents,  and  distribute 
it  amongst  the  creditors.  If  the  stockholders  and  their  agents 
neglect  to  perform  this  duty,  they  cannot  compel  a  creditor  to 
go  to  the  trouble  and  expense  of  performing  it  for  them.3  Cred- 
itors may  therefore  proceed  against  the  stockholders  without 
regard  to  the  equities  existing  between  them.  Stockholders  who 
feel  aggrieved  thereby  must  themselves  take  the  proper  steps  *to 
have  the  company  wound  up  and  their  rights  adjusted,  either  by 

1  See    Adler    v.    Milwaukee,   &c.         a  This  does  not  apply  where  the 
Brick  Co.,  13  Wis.  57,63;  Mann  v.  shareholders    are    liable   to   creditors 
Pentz,  3  N.  Y.  415  ;  Vick  v.  Lane,  56  directly.     The  individual  liability  of 
Miss.  681 ;  infra,  §  §  624-626,  628.  the  shareholders  is  not  capital,  and  can- 

2  See  Wood  v.  Dummer,  3  Mason,  not  be  collected  by  assessment.     See 
307,    321;    Marsh    v.    Burrows,    1  infra,  §§  606,  624-626. 

Woods,  463.      Compare  Erickson  v. 
Nesmith,  46  N.  H.  371. 
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having  a  receiver  appointed,  or  by  bringing  in  the  other  stock- 
holders by  cross-bill. 

Accordingly,  in  Hatch  v.  Dana,1  a  creditors'  bill,  brought 
against  a  portion  of  the  stockholders  of  an  insolvent  corporation, 
was  sustained  by  the  Supreme  Court  of  the  United  States.  The 
bill  was  not  a  bill  to  wind  up  the  company.  It  was  brought 
simply  to  obtain  payment  of  a  debt  out  of  the  unpaid  stock 
liability  of  the  defendants.  And  the  court  said :  "  We  hold 
that  the  complainant  was  under  no  obligation  to  make  all  the 
shareholders  of  the  bank  defendants  in  his  bill.  It  was  not  his 
duty  to  marshal  the  assets  of  the  bank,  or  to  adjust  the  equities 
between  the  corporators.  In  all  that  he  had  no  interest.  The 
appellants  may  have  had  such  an  interest,  and,  if  so,  it  was 
quite  in  their  power  to  secure  its  protection.  They  might  have 
moved  for  a  receiver,  or  they  might  have  filed  a  cross-bill, 
obtained  a  discovery  of  the  other  stockholders,  brought  them  in, 
and  enforced  contribution  from  all  who  had  not  paid  their  stock 
subscriptions.  Their  equitable  right  to  contribution  is  not  yet 
lost."2 

1  101  U.  S.  205.  Burrows,  1  Woods,  463 ;  Bartlett  v. 

2  101  U.  S.  214,  per  Mr.  Justice    Drew,  57  N.  Y.  587. 

Strong.     See  also  Ogilvie  v.  Knox  In-         As  to  the  necessity  of  suing  on  be- 
surance  Co.,  22  How.  380 ;  Marsh  0.    half  of  all  the  other  creditors,  see  infra, 

§§  583-585,623,  628. 
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CHAPTER    VI. 

REMEDIES  OF  STOCKHOLDERS  IN  EQUITY. 

§  381.  The  Relation  between  a  Corporation  and  its  Stockhold- 
ers. —  We  have  seen  that  a  private  corporation  is  in  reality  a 
voluntary  association,  formed  by  agreement  of  its  members  for 
the  purposes  set  forth  in  their  charter.  The  real  or  beneficial 
ownership  of  everything  belonging  to  an  ordinary  trading  corpo- 
ration is  in  the  persons  who  compose  it.  Each  stockholder  has 
an  equitable  interest  in  the  corporate  affairs ;  and  this  interest 
must  be  managed  in  accordance  with  the  provisions  of  the  char- 
ter, by  the  agents  appointed  to  act  for  the  whole  association. 

The  courts  of  law,  however,  recognize  a  corporation  only  as 
one  body,  acting  in  the  corporate  name.  The  individual  stock- 
holders are  not,  in  contemplation  of  law,  parties  to  contracts 
made  by  the  association  in  a  corporate  capacity,  nor  have  they 
any  legal  right  or  title  to  property  vested  in  the  corporation. 
At  law,  a  corporation  and  its  stockholders  are  considered  as 
distinct  from  each  other ;  and  the  contractual  relation  between 
the  stockholders  is  wholly  ignored.1  It  thus  appears  that  the 
courts  of  law  are  in  many  cases  unable  to  protect  the  rights 
of  the  stockholders  of  a  corporation,  and  that  the  assistance  of 
chancery  is  necessary  to  the  attainment  of  justice. 

The  relation  between  a  corporation  and  its  several  members 
may,  for  all  practical  purposes,  be  treated  as  that  of  trustee  and 
cestui  que  trust.  In  contemplation  of  law,  the  property  and 

1  The  converse  is  true  in  case  of  a  united  body  or  firm.  In  this  case,  as 
copartnership.  The  members  of  a  co-  in  case  of  a  corporation,  the  machin- 
partnership  are  recognized  at  law  only  ery  of  the  courts  of  law  is  frequently 
as  individuals  standing  in  a  contractual  inadequate  to  the  attainment  of  jus- 
relation  ;  they  are  not  recognized  as  a  tice. 
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rights  of  an  incorporated  association  belong  to  the  united  asso- 
ciation acting  in  the  corporate  name,  and  not  to  its  stockholders. 
The  latter,  however,  are  the  real  owners ;  and  a  technical  trust 
thus  arises  in  their  favor,  which  will  be  enforced  by  the  courts 
of  equity.  The  nature  of  this  trust  is  declared  in  the  charter, 
to  which  the  stockholders  have  unanimously  agreed:  "As  the 
shareholders  are  in  substance  partners  in  a  trading  corporation, 
the  management  of  which  is  intrusted  to  the  body  corporate,  a 
trust  is  by  implication  created  in  favor  of  the  shareholders, 
that  the  corporation  will  manage  the  corporate  affairs  and  apply 
the  corporate  funds  for  the  purpose  of  carrying  out  the  original 
speculation." 1 

§  382.  The  internal  organization  of  a  corporation  has  an  im- 
portant bearing  upon  the  application  of  equitable  remedies  to 
protect  the  rights  of  individual  stockholders. 

As  a  corporation  consists  of  the  whole  number  of  its  members, 
every  act  of  a  corporation  must  be  the  act  of  all  of  its  members. 
Hence  it  follows  that  a  corporation  cannot,  strictly  speaking, 
itself  commit  a  breach  of  trust  against  its  own  stockholders; 
for  this  would  involve  their  joining  in  a  breach  of  trust  against 
themselves. 

The  entire  management  of  the  affairs  of  a  corporation  rests  in 
the  hands  of  its  agents.  These  agents  are  of  various  classes, 
and  differ  both  in  the  duties  which  they  have  to  perform  and 
the  powers  with  which  they  are  intrusted.  Within  the  scope  of 
the  charter  the  majority  is  supreme ;  and  ordinarily  the  active 

1  Per  Blackburn,  J.,  in  Taylor  v.  Russell  v.  Wakefield  "Water  "Works, 

Chiehester,    &c.   Ry.   Co.,  L.  R.  2  L.  R.  20  Eq.  479,  per  Jessel,  M.  R. ; 

Exch.  378.  Thompson  v.  Page,  1  Mete.  570,  per 

In  Stephens  v.  Rutland,  &c.  R.  R.  Shaw,   C.   J. ;    Peabody   v.   Flint,   6 

Co.,   29    Vt.    549,    550,    Chancellor  Allen.  56,  per  Chapman,  J. ;  Sawyer  v. 

Bennett  said:   "The  plaintiff,  by  his  Hoag,  17  Wall.  623,  per  Mr.  Justice 

subscription,  assumed  to  pay  to  the  Miller;   Taylor  v.   Miami  Exporting 

corporation,  and  only  for  the  purposes  Co.,  5  Ohio,  99  (5  Ham.  162),  per 

specified  in  the  charter,  its  amount,  Wright,   J. ;    Dodge    v.   Wolsey,   18 

according    to  the   assessments ;    and  How.   331 ;    Hardy    v.   Metropolitan 

there  was  at  the  same  time  a  TRUST  Land  Co.,  L.  R.  7  Ch.  427 ;  Keau  v. 

created,  and  an  implied  assumption  on  Stockton,  9  N.  J.  Eq.  407 ;  State  v. 

the  part  of  the  corporation  to  apply  it  Bank  of  Louisiana,  6  La.  745,  759. 

to  that  object  and  no  other."    See  also  See  infra,  §  662. 
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management  of  the  corporate  affairs  is  delegated  to  a  presi- 
dent and  directors,  who  have  authority  to  appoint  other  inferior 
agents.1  Only  these  regular  officers  or  agents  of  a  corporation 
whose  appointment  was  provided  for  by  its  charter  have  au- 
thority to  act  for  it ;  and  the  individual  stockholders,  as  such, 
neither  have  power  to  represent  the  body  corporate,  nor  in  any 
manner  to  interfere  in  its  management.2  It  is  only  through  the 
charter  (to  which  all  the  stockholders  have  assented)  that  an 
agent  can  derive  his  authority  to  represent  the  body  corporate, 
consisting  of  all  of  its  members. 

It  follows,  therefore,  that  a  corporation  can  obtain  redress  by 
legal  proceedings  for  a  wrong  committed  against  it,  only  through 
the  action  of  its  regular  officers ;  and  if  these  are  either  unwill- 
ing or  unable  to  act  on  behalf  of  the  corporation,  the  latter  has 
no  means  of  obtaining  a  remedy. 

§  383.  A  Stockholder  cannot  sue  if  the  Corporation  is  able 
to  protect  itself.  —  It  is  a  general  rule  founded  on  convenience 
that,  in  case  a  trustee  represents  numerous  beneficiaries,  no  por- 
tion of  these  beneficiaries  can  apply  to  a  court  of  equity  for  the 
protection  of  the  trust,  until  the  trustee  has  refused  or  neglected 
to  take  the  necessary  steps  to  protect  it  on  their  behalf.3 

This  rule  applies  with  much  force  to  the  trust  between  a  cor- 
poration and  its  stockholders.  It  is  obvious  that  it  would  be 
exceedingly  inconvenient  if  every  one  of  the  numerous  stock- 
holders in  a  corporation  were  allowed  to  proceed  in  equity  for 
relief,  on  account  of  every  injury  to  the  corporate  rights  or 
property.  Eedress  can  be  obtained  more  conveniently  in  such 
case  by  the  corporation  itself  representing  its  stockholders  and 
acting  as  their  trustee.  And  whenever  the  courts  of  law  pro- 

1  Supra,  §§  33-36.  R.  R.  Case,  3  Hughes,  350;   Alex- 

2  Peabody  v.  Flint,  6  Allen,  55,  ander  ».  Central  R.  R.  Co.,  3  Dill. 
56  ;  Forbes  v.  Railroad  Co.,  2  Woods,  487 ;  Knapp  ».  Railroad  Co.,  20  Wall. 
331 ;  Allen  v.  Curtis,  26  Conn.  461 ;  117 ;  Sturges  v.  Knapp,  31  Vt.  55, 
Brouson  v.  La  Crosse  R.  R.  Co.,  2  58;   Shaw  v.  Norfolk  R.  R.  Co.,  5 
Wall.  301 ;  Blackman  v.  Central  R.  R.  Gray,    162 ;    Coe    v.    Columbus,   &c. 
Co.,  58  Ga.   189;  Silk  Mfg.  Co.  v.  R.  R.  Co.,  10   Ohio   St.  410;   New- 
Campbell,  3  Butcher,  539.  Jersey,  &c.  Co.  v.  Ames,  1  Beasl.  511 ; 

8  Western  R.  R.  Co.  v.  Nolan,  48    Williamson  v.  New  Jersey,  &c.  R.  R, 
N.  Y.  513 ;   Weetjen  v.  Vibbard,  5    Co.,  10  C.  E.  Green,  1. 
Hun,   265;   Atlantic,  Ohio,  &  Miss. 
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vide  an  adequate  remedy  for  an  injury  to  a  corporation,  the 
propriety  of  seeking  redress  in  the  name  of  the  corporation  and 
by  means  of  the  legal  remedy  becomes  still  further  apparent. 

It  may  therefore  be  stated  as  a  rule,  that  the  redress  for  an 
injury  to  a  corporation  should  be  obtained  by  the  corporation 
itself,  through  its  regularly  appointed  agents;  and  it  is  only 
when  the  corporation  is  disabled  from  proceeding  on  its  own 
behalf,  by  reason  of  the  misconduct  or  failure  of  its  agents,  that 
the  stockholders  may  themselves  proceed  in  chancery  for  the 
protection  of  their  equitable  rights.1 

§  384.  It  must  appear  that  no  Agent  of  the  Corporation  is 
willing  and  able  to  act  —  A  court  of  equity  cannot  interfere 
with  the  management  of  a  corporation,  unless  it  be  alleged  and 
proven  that  no  agent  of  the  corporation,  having  the  requisite 
authority,  is  willing  and  able  to  act  on  its  behalf.  Ordinarily, 
the  directors  of  a  corporation  have  complete  power  to  control  its 
action,  and  to  decide  whether  it  shall  enter  into  a  litigation  or 
not.  In  such  case,  therefore,  a  shareholder  cannot  obtain  the 
interposition  of  equity,  without  showing  that  the  directors  are 
either  unwilling  or  unable  to  bring  suit  on  behalf  of  the  corpo- 
ration.2 And  even  where  the  directors  or  ordinary  managing 
officers  of  a  corporation  are  at  fault,  it  does  not  necessarily  fol- 
low that  the  corporation  is  disabled  from  procuring  justice  for 
itself.  For  the  majority  of  stockholders  in  corporate  meeting 
have  supreme  authority  under  the  charter  to  manage  the  cor- 
porate affairs ;  and  whenever  it  is  possible  to  obtain  justice  to 
the  corporation  by  calling  a  stockholders'  meeting  and  removing 
the  offending  officers  and  electing  new  ones,  this  remedy  must 
be  pursued.  In  such  case,  a  stockholder  cannot  obtain  relief  in 

1  In  Russell  v.  Wakefield  W.  W.  plaintiff,  and  the  only  proper  plain- 
Co.,  L.  R.  20  Eq.  479,  Sir  G.  Jessel,  tiff.' "  Gray  v.  Lewis,  L.  R.  8  Ch. 
M.  R.,  said :  "  I  entirely  agree  that  1035 ;  Hersey  v.  Veazie,  24  Me.  9 ; 
the  general  rule,  if  I  may  say  so  Robinson  v.  Smith,  3  Paige,  233 ; 
respectfully,  is  correctly  stated  by  Allen  v.  New  Jersey  S.  R.  R.  Co.,  49 
Lord  Justice  James  in  Gray  v.  Lewis :  How.  Pr.  14. 

'  Where  there  is   a    corporate    body         2  Hersey  v.   Veazie,    24    Me.   9 ; 

capable  of  filing  a  bill  for  itself  to  re-  Cogswell  v.  Bull,  39  Cal.  324 ;  Mc- 

cover  property  either  from  its  directors  Murray  v.  Northern  Ry.  Co.,  22  Grant 

or  officers  or  from  any  other  person,  (U.  C.),  Ch.  476. 
that    corporate  body  is    the    proper 
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equity,  since  the  ground  for  relief  fails ;  namely,  that  the  cor- 
poration, his  trustee,  is  unable  to  protect  the  trust.1 

§  385.  When  a  Demand  is  necessary.  —  If  the  governing 
agents  of  a  corporation  are  able  to  act  on  its  behalf,  a  stock- 
holder cannot  obtain  relief  in  equity  until  he  has  shown  that 
they  are  unwilling  to  act.  And  it  is  but  reasonable  to  require 
that  a  stockholder  should  make  a  request  upon  the  proper  agents 
to  act  for  the  corporation,  before  he  be  permitted  to  base  his 
claim  for  relief  upon  their  failure.  Hence  it  is  ordinarily  neces- 
sary, before  a  court  of  equity  can  interfere  with  the  management 
of  a  corporation  at  the  suit  of  a  stockholder,  to  show  that  the 
directors  or  managing  officers  having  control  of  the  corporation 
have  refused  to  act  on  its  behalf.2 

§  386.  When  a  Demand  is  not  necessary.  —  But  a  demand 
upon  the  proper  agents  of  a  corporation,  and  their  refusal  to 
act,  are  material  only  because  they  show  that  the  corporation 
itself  is  unable  to  protect  the  rights  of  its  members  ;  for  a 
corporation  has  no  means  of  acting  except  by  its  agents.  And 
therefore,  if  it  be  made  to  appear  in  any  manner  that  a  corpo- 
ration cannot  safely  be  left  to  obtain  relief  through  the  action 
of  its  agents,  equity  will  interfere  at  the  suit  of  a  stockholder, 
without  proof  of  a  demand  upon  the  managing  agents  and  their 
wrongful  refusal  or  neglect  to  proceed  on  behalf  of  the  com- 
pany. 

Thus,  if  the  agents  of  a  corporation  in  whom  the  authority  to 
direct  its  litigation  is  vested,  are  themselves  guilty  of  a  wrong 

1  See  Hersey  v.  Veazie,   24   Me.  to  authorize  a  stockholder  to  institute 
11 ;  Foss  v.  Harbottle,  2  Hare,  495 ;  a  suit  in  his  own  behalf,  or  for  him- 
Re  Mercantile  Discount  Co.,  L.  R.  1  self  and  other  stockholders  who  may 
Eq.  277 ;  infra.  §  394.  choose  to  join."     Memphis   City  ». 

2  "  This   refusal  of  the  board  of  Dean,  8  Wall.  73 ;  Morgan  v.  Railroad 
directors  is  essential  in  order  to  give  Co.  et  al.,  1  Woods,  15 ;  Samuels  v. 
the  stockholder  any  standing  in  court,  Holladay,  1  Woolw.  414 ;  Newby  v. 
as  the  charter  confers  upon  the  di-  Oregon,  &c.  Ry.  Co.,  1  Sawyer,  63 ; 
rectors  representing  the  body  of  stock-  Wilkie  v.  Rochester,  &c.  Ry.  Co.,  12 
holders    the   general  management   of  Hun,  242 ;  Greaves  v.  Gouge,  69  N.  Y. 
the  business  of  the  company.     There  154;  Black  v.  Huggins,  2  Tenn.  Ch. 
must  be  a  clear  default,  therefore,  on  780;  Ware  v.  Bazemore,  58  Ga.  316; 
their  part,  involving  a  breach  of  duty,  Talbot    v.    Scripps,    31    Mich.    268 ; 
within  the  rule  established  in  equity,  Lothrop  v.  Stedman,  42  Conn.  583. 
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against  the  corporation,  a  court  of  equity  will  interfere  at  the 
suit  of  a  stockholder  to  protect  his  interest  in  the  corporation, 
without  requiring  him  first  to  request  the  guilty  agents  to  pro- 
ceed in  the  name  of  the  corporation  against  themselves.  For  a 
demand  would  ordinarily  be  nugatory  under  these  circumstances ; 
and  it  would  be  wholly  contrary  to  established  principles  of 
justice  to  permit  the  authors  of  a  wrong  to  conduct  a  litigation 
against  themselves,  as  agents  of  the  injured  complainant.1 

§  387.  The  Discretionary  Powers  of  the  Company's  Agents 
cannot  be  impaired.  —  It  is  essential  to  the  successful  prosecu- 
tion of  the  business  of  a  corporation  that  its  managing  agents  be 
intrusted  with  wide  discretionary  powers.  Every  stockholder 
in  a  corporation  must  be  held  to  assent  to  its  charter ;  and  it  is 
an  implied  condition  in  the  charter  of  every  corporation  that  its 
affairs  shall  be  managed  by  its  officers,  as  the  affairs  of  a  prudent 
individual  or  firm  would  be  managed  under  similar  circum- 
stances.2 

It  follows,  therefore,  that,  so  long  as  the  agents  of  a  corporation 
act  honestly  within  the  powers  conferred  upon  them  by  the 
charter,  they  cannot  be  controlled.  The  individual  stockholders 
have  no  authority  to  dictate  to  company's  agents  what  policy 
they  shall  pursue,  or  to  impair  that  discretion  which  was  con- 
ferred upon  them  by  the  charter.  If  stockholders  are  dissatis- 
fied with  the  agents  whom  they  have  elected,  their  remedy  is  to 
elect  other  agents  in  the  manner  and  at  the  time  provided  by  the 
charter.  It  would  be  a  violation  of  the  charter  compact,  and  a 
wrong  to  every  dissenting  member,  to  permit  any  portion  of  the 
shareholders  to  interfere  with  the  discretionary  powers  which 
were  intrusted  by  the  corporation  to  its  agents  alone.  Even  the 

1  Peabody  v.  Flint,  &c.,  6  Allen,  Rogers     v.    Lafayette     Agricultural 

52 ;  Brewer  v.  Bostou  Theatre  Co.,  Works,  52  Ind.  296. 

104    Mass.    378,    387  ;    Mussina    v.  It  must  be  shown  that  a  majority  of 

Goldthwaite,  34  Tex.  125 ;   Pond  v.  the  directors   holding    office    at    the 

Vermont  Valley  R.  R.  Co.,  12  Blatchf.  time  of  bringing  suit  are  unwilling  or 

280 ;  Harden  v.  Newton,  14  Blatchf.  unable  to  act,  where  the  wrong  was 

376 ;  Hazard  v.  Durant,  11  R.  I.  195;  committed  by  a  prior  board  of  di- 

Salomons   v.  Laing,    12   Beav.   377 ;  rectors.     Cogswell  v.   Bull,   39   Cal. 

Heath  v.  Erie  Ry.  Co.,  8  Blatchf.  410;  320. 

Robinson    v.   Smith,   3   Paige,   222;  a  Supra,  §§  189-195. 
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§388 


unanimous  action  of  the  stockholders  would  be  insufficient  to 
impair  the  contract  of  agency  existing  between  a  corporation 
and  its  officers. 

Hence  it  may  be  stated  as  a  rule  that  a  court  of  equity  can- 
not interfere  with  the  management  of  the  affairs  of  a  corpora- 
tion, so  long  as  its  regular  agents  are  acting  honestly  within 
the  powers  intrusted  to  them  by  the  corporation  through  its 
charter.1 

§  388.  It  is  often  a  matter  involving  the  exercise  of  much 
judgment,  whether  or  not  it  be  expedient,  in  a  given  case,  to 
begin  a  litigation  on  account  of  an  actionable  injury,  and  to 
determine  the  proper  time  to  complain.  It  is  not  the  duty  of 
the  managing  agents  of  a  corporation  to  go  to  law  immediately, 
whenever  a  wrong  has  been  done  to  the  corporation.  The  ad- 
visability of  suing  for  redress,  and  the  time  and  manner  of  pro- 
ceeding, are  largely  intrusted  to  their  judgment ;  and  their  refusal 
to  institute  proceedings  on  behalf  of  the  corporation,  even  when 
requested  by  its  stockholders,  may  possibly  be  a  judicious  exer- 
cise of  the  discretion  which  was  conferred  upon  them  by  the 


1  No  stockholder  can  complain  of 
any  act  of  a  majority,  so  long  as  the 
majority  do  not  exceed  the  powers 
vested  in  them  under  the  charter  of 
the  company.  "  Each  and  every  stock- 
holder contracts  that  the  will  of  the 
majority  shall  govern  in  all  matters 
coming  within  the  limits  of  the  act  of 
incorporation ;  and  in  cases  involving 
no  breach  of  trust,  but  only  error  or 
mistake  of  judgment  on  the  part  of  the 
directors  who  represent  the  company, 
individual  stockholders  have  no  right 
to  appeal  to  the  courts  to  decide  the 
line  of  policy  to  be  pursued  by  the 
corporation."  Dudley  v.  Kentucky 
High  School,  9  Bush,  578.  See  also 
Lord  v.  Copper  Miners'  Co.,  2  Phill. 
751;  Treadwell  v.  Salisbury,  &c.  R.  R. 
Co.,  7  Gray,  393;  Durfee  v.  Old 
Colony  R.  R.  Co.,  5  Allen,  231; 
Sprague  v.  Illinois  River  R.  R.  Co., 
19  111.  174;  East  Tennessee  R.  R.  Co. 


v.  Gammon,  5  Sneed,  567;  Bailey  v. 
Power  Church,  6  R.  I.  491;  infra, 
§  393.  See  also  Rice  v.  Chicago  Board 
of  Trade,  80  111.  134;  and  compare 
State  v.  Milwaukee  Chamber  of  Com- 
merce, 47  Wis.  670. 

Nor  can  the  board  of  directors  or 
other  agents  be  controlled  in  the  exer- 
cise of  the  discretionary  powers  con- 
ferred upon  them,  except  by  their 
principal,  the  corporation  itself,  acting 
through  the  majority.  See  supra, 
§§  241,  243;  Hedges  v.  Pacquett,  3 
Oreg.  77 ;  State  ».  Bank  of  Louisiana, 
6  La.  745,  763  ;  Graveustine's  Appeal, 
49  Pa.  St.  310 ;  Dudley  v.  Kentucky 
High  School,  9  Bush,  578  ;  Banet  v. 
Alton,  &c.  R.  R.  Co.,  13  111.  504; 
Karnes  v.  Rochester,  &c.  R.  R.  Co., 
4  Abb.  Pr.  110;  Pratt,  v.  Pratt,  33 
Conn.  446 ;  Smith  v.  Prattville  Mfg. 
Co.j  29  Ala.  503. 
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charter,  and  which  it  is  their  duty  to  use.  This  discretionary 
power  confided  to  the  agents  of  a  corporation  cannot  be  usurped 
by  its  stockholders ;  and  therefore  a  court  of  equity  will  not 
interfere  at  the  suit  of  a  stockholder  to  redress  an  injury  suffered 
by  the  corporation,  merely  because  its  managing  agents  have 
in  good  faith  refused  to  begin  a  suit  in  the  name  of  the  cor- 
poration.1 

§  389.  Equity  •will  grant  Relief  where  the  Directors  have  com- 
mitted a  Breach  of  Duty.  —  A  different  case  is  presented  where 
the  managing  agents  of  a  corporation  are  themselves  the  authors 
of  a  wrong,  or  where  their  refusal  to  bring  suit  in  the  name  of 
the  corporation  is  an  abuse  of  their  discretionary  powers.  Here 
there  is  an  injury  to  the  corporate  trust  which  should  be  redressed, 
and  which  the  corporation  itself  cannot  redress  by  reason  of  the 
default  of  its  agents.  Under  these  circumstances  a  shareholder 
can  base  his  claim  to  the  assistance  of  equity  upon  the  common 
ground  of  equity  jurisdiction;  namely,  that  the  complainant's 
rights  have  been  infringed,  and  that  no  other  remedy  is  avail- 
able. 

Yet,  even  in  this  case  there  are  two  considerations  which  may 

1  In     Samuels     v.    Holladay,     1  standing  had  with  its  lawful  represent- 

Woolw.    (U.   S.   C.   Ct.)    400,    Mr.  atives,  no  one  could  be  protected  from 

Justice  Miller  said :  "  It  would  be  a  the  individual  shareholders, 
doctrine  attended  with  very  serious         "  If  a  stockholder  is  aggrieved  by 

consequences  if  every,  individual  share-  the  refusal  of  the  board  of  directors 

holder,  assuming  the  place  of  the  cor-  to  accept  his  views,   his  remedy  is 

poration,   could   decide  fof    it    when  to  unite  with  other  stockholders  and 

actions  should  be  brought  to  vindicate  change  those  directors.     But  if  irrep- 

its  supposed  right.     Each  one  of  the  arable  mischief  to  his   interests  may 

shareholders  might  elect  to  claim  a  ensue  in  the  mean  time,  equity   win 

remedy,  and  resort  to  a  tribunal  dif-  administer    preventive    justice    until 

ferent   from  those   chosen    by  every  such  time  as  the  will  of  the  body  of 

other,  and  use  the  court  of  equity  to  stockholders  can  be  ascertained."    Re 

enforce  his  views,   regardless   of   its  Mercantile  Discount  Co.,  L.  R.  1  Eq. 

duly  constituted  officers  and  all  other  277;  McMurray  v.  Northern  Ry.  Co., 

parties  having   interests,   rights,  and  22  Grant  (U.  C.),  Ch.  503 ;  Newby  ». 

powers  equal  to  his  own.     In  such  a  Oregon  Central  R.  R.  Co.,  1  Sawy.  63. 

struggle  the  real  interests  of  the  cor-  Compare  Belmont  v.  Erie  Ry.  Co.,  52 

poration  might  be  entirely  sacrificed.  Barb.   637;    Abbott    v.   Merriam,    i 

If  such  a  doctrine  should  obtain,  it  Cush.   588;   Dodge  v.  Woolsey,   18 

would  be  dangerous  to  deal  with  a  How.  344,  345. 
corporation,  for  whatever  the  under- 
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limit  the  right  of  a  shareholder  to  obtain  the  interference  of 
equity  in  the  management  of  the  corporate  affairs. 

§390.  Exception  1 — Where  the  Majority  may  ratify  the 
Unauthorized  Act.  —  The  managing  agents  of  a  corporation  are 
generally  inferior,  in  authority,  to  the  majority  at  a  stockholder's 
meeting.-  Hence  an  act  of  the  managing  agents  may  be  in 
excess  of  their  powers  and  consequently  a  wrong  to  the  corpo- 
ration, and  yet  may  be  within  the  powers  of  the  majority  ;  and 
the  majority  may  have  power  to  ratify  the  act  on  behalf  of  the 
corporation,  and  thus  release  the  cause  of  action.1  It  would 
obviously  be  improper,  under  these  circumstances,  to  interfere 
at  the  suit  of  a  stockholder.  For  the  majority,  acting  within 
the  powers  conferred  upon  them,  on  behalf  of  the  whole  asso- 
ciation, might  afterwards,  at  a  corporate  meeting,  ratify  the  un- 
authorized act,  and  thus  destroy  all  claim  for  relief. 

§  391.  Foaa  v.  Harbottle.  —  The  leading  authority  upon  this 
point  is  Foss  v.  Harbottle,2  decided  by  Vice-Chancellor  Wigram 
in  1843.  It  was  alleged  by  the  complainants  that  the  defend- 
ants, who  were  directors  of  the  corporation,  had  purchased  their 
own  lands  of  themselves  for  the  use  of  the  company,  and  had 
paid  for  them,  or,  rather,  taken  to  themselves,  out  of  the  funds 
of  the  company,  a  price  exceeding  the  value  of  the  lands.  The 
learned  judge  held  that  the  transaction  was  unauthorized  and 
might  be  set  aside  by  the  company,  but  that  the  majority  at  a 
meeting  of  the  shareholders  might  ratify  it  on  behalf  of  the  corpo- 
ration, and  that  therefore  the  court  would  not  interfere.  "  Whilst 
the  court  may  be  declaring  the  acts  complained  of  to  be  void  at 
the  suit  of  the  present  plaintiffs,  who  in  fact  may  be  the  only 
proprietors  who  disapprove  of  them,  the  governing  body  of  pro- 
prietors may  defeat  the  decree,  by  lawfully  resolving  upon  the 
confirmation  of  the  very  acts  which  are  the  subject  of  the  suit. 
The  very  fact  that  the  governing  body  of  proprietors  assembled 
at  the  special  general  meeting  may  so  bind  even  a  reluctant 
minority  is  decisive  to  show  that  the  frame  of  this  suit  cannot 
be  sustained  whilst  that  body  retains  its  functions.  In  order, 
then,  that  this  suit  may  be  sustained,  it  must  be  shown  either 

1  Supra,  §§  78,  239,  240.  2  2  Hare,  461. 
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that  there  is  no  such  power  as  I  have  supposed  remaining  in  the 
proprietors,  or,  at  least,  that  all  means  have  been  resorted  to  and 
found  ineffectual  to  set  that  body  in  motion." 1 

§  392.  "When  the  Rule  in  Foss  v.  Harbottle  does  not  apply.  — 
The  principle  acted  upon  in  the  case  of  Foss  v.  Harbottle  has  no 
application  where  the  act  complained  of  is  wholly  unauthorized 
by  the  charter  of  the  corporation,  and  therefore  in  excess  of  the 
powers  of  the  majority.  In  such  case  the  act  cannot  be  ratified 
without  the  unanimous  consent  of  the  shareholders.2 

In  Bagshaw  v.  Eastern  Union  Ey.  Co.,3  the  same  judge  who 
decided  the  case  of  Foss  v.  Harbottle  said :  "  I  think  the  plain- 
tiff in  this  case  has  shown  that  the  directors  have  misapplied, 
and  are  about  to  misapply,  the  £100,000  I  have  adverted  to ; 
that  is,  the  £100,000  raised  under  the  Hadleigh  act.  No  major- 
ity of  the  shareholders,  however  large,  could  sanction  the  misap- 
plication of  this  portion  of  the  capital.  A  single  dissenting  vote 
would  frustrate  the  wishes  of  the  majority.  Indeed,  in  strict- 
ness, even  unanimity  would  not  make  the  act  lawful.  This  ap- 
pears to  take  it  out  of  the  case  of  Foss  v.  Harbottle,  to  which  I 
was  referred."  4 

It  is  important  to  observe  that  the  rule  in  Foss  v.  Harbottle 
has  no  application  where  merely  a  preventive  remedy  against 
the  commission  of  unauthorized  acts  is  asked.  The  only  reason 
for  refusing  affirmative  relief  is  that  the  ^action  of  the  court 
might  be  nullified  by  the  subsequent  act  of  a  majority.  But 


1  2  Hare,  493,  494.  which  the   bill  complains."    Lord  ». 

In  Bagshaw  v.  Eastern  Union  Ry.  The  Copper  Miners'  Co.,  2  Ph.  751; 

Co.,  7  Hare,  130,  Vice-Chancellor  Wig-  Wallace  t».  Long  Island  R.  R.  Co., 

ram,  speaking  of  Toss  v.  Harbottle,  19  N.  Y.  Sup.  Ct.  460;  McDougall 

said  :  "  That  case  does  not,  I  appre-  v.  Gardiner,  L.  R.  1  Ch.  D.  13. 
hend,  upon  this  point  go  further  than         2  Supra,  §§  75,  76. 
this  :  that  if  the  act,  though  it  be  the         8  7  Hare,  129. 
act  of  the  directors  only,  be  one  which         4  Atwool  v.  Merryweather,  L.  R. 

a  general   meeting  of   the    company  5  Eq.  464,  468 ;  Salomons  v.  Laing, 

could  sanction,  a  bill  by  some  share-  12  Beav.  377  ;  Heath  v.  Erie  Ry.  Co., 

holders  on  behalf  of  themselves  and  8  Blatchf.  406 ;  Hoole  v.  Great  Wes- 

others  to  impeach  that  act  cannot  be  tern  Ry.  Co.,  L.  R.  3  Ch.  274 ;  Haz- 

sustained,  because  a  general  meeting  ard  v.  Durant,  11  R.  I.  207 ;  Brewer 

of   the  company  might    immediately  v.  Boston  Theatre,  104  Mass.  394- 

confirm  and  give  validity  to  the  act  of  397 ;  infra,  §  395. 
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it  is  highly  proper,  in  case  the  managing  agents  of  a  corporation 
threaten  to  commit  a  breach  of  their  duty,  whether  by  commit- 
ting a  wrong  themselves  or  by  refusing  to  protect  the  corporation 
from  wrongs  committed  by  others,  that  a  court  of  chancery 
should  issue  its  injunction  at  the  suit  of  a  stockholder.1 

§  393.  The  Power  of  the  Majority  to  determine  the  Propriety 
of  bringing  Suit.  —  The  majority  are,  in  certain  cases,  invested 
with  a  discretionary  power  to  determine  whether  or  not  it  be 
advisable  to  prosecute  a  suit  on  behalf  of  the  corporation,  and  at 
its  expense,  on  account  of  an  actionable  wrong.  Under  these 
circumstances,  it  would  clearly  be  improper  to  infringe  upon  this 
power  at  the  suit  of  any  of  the  shareholders. 

Thus,  in  Ee  Mercantile  Discount  Co.,2  Vice-Chancellor  Page- 
Wood  declined  to  interfere  at  the  suit  of  a  minority  of  the  share- 
holders of  a  company,  upon  the  ground  that  the  advisability  of 
proceeding  to  a  litigation  on  account  of  the  alleged  wrongs  to 
the  company  was  a  matter  which  the  majority  had  discretionary 
power  to  decide,  and  it  had  not  been  shown  that  the  majority 
had  abused  their  powers. 

§  394.  Exception  2  —  Where  Delay  until  the  Directors  can  be 
removed  is  advisable.  —  It  is  usually  more  convenient  and 
more  equitable  to  all  parties  interested,  that  the  wrongs  to  a 
corporation  be  redressed  by  the  corporation  itself  through  its 
duly  elected  agents.  It  is  even  in  the  interest  of  the  individual 
shareholders  who  may  feel  aggrieved,  that  this  right  to  ask  for 
equitable  interference  be  restricted  within  the  smallest  possible 
limits ;  for  if  one  shareholder  has  such  a  right,  it  belongs  to 
every  other  shareholder  in  the  company.  And  as  a  person  is  not 
bound  by  a  litigation  to  which  he  is  not  a  party,  a  large  number 
of  suits  might  be  brought  by  the  various  shareholders,  each  in  his 
own  behalf,  thereby  entailing  heavy  expense  upon  the  corpora- 
tion and  the  parties  against  whom  the  relief  was  sought.3 

It  is  frequently  in  the  power  of  the  corporation,  through  a 

1  Railway  Co.  v.  Allerton,  18  Wall,    supra,  §  388.      Compare  Gregory  v. 
233 ;   Exeter  &  Crediton  Ry.  Co.  v.    Patchetf,,  33  Beav.  606. 

Buller,  5  Eiig.  Ry.  Gas.  211.  8  See  per  James,  L.  J ,  in  Gray  t). 

2  L.  R.  1  Eq.  277,  283  ;  McDou-    Lewis,  L.  R.  8  Ch.  1050,  1051. 
gall  v.  Gardiner,  L.  R.  1  Ch.  D.  13 ; 
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majority  vote  of  the  shareholders,  to  remove  the  directors  or 
managing  agents  who  have  failed  in  their  duty.  Under  these 
circumstances,  a  delay  of  redress  until  the  corporation  can  itself 
take  action  through  the  agency  of  the  majority  is  often  advis- 
able ;  and  a  court  of  equity  will  not  interfere  at  the  suit  of  a 
shareholder,  even  though  the  managing  agents  be  derelict  in 
their  duty,  unless  it  appear  that  a  delay  of  the  remedy  until 
a  corporate  meeting  can  be  held  and  the  guilty  agents  be  re- 
moved, would  unduly  prejudice  the  rights  of  the  complainants.1 

§  395.  No  Delay  where  the  Majority  are  at  Fault.  —  The  rule 
stated  in  the  preceding  section  applies  in  all  cases  where  an 
actionable  wrong  has  been  committed  against  a  corporation. 
And  it  must  be  assumed  for  this  purpose  that  the  corporation 
would  be  able  to  obtain  relief  through  the  agency  of  the  ma- 
jority, if  a  short  delay  were  had.  However,  if  the  majority  are 
either  unwilling  or  unable  to  move  on  behalf  of  the  company, 
there  can  be  no  reason  for  waiting  until  a  meeting  of  the  share- 
holders can  be  convened  ;  under  these  circumstances,  equity  will 
grant  relief  at  the  suit  of  a  shareholder.2 

Thus,  if  the  wrongful  acts  of  the  majority  constitute  the  cause 
of  complaint,  or  if  it  can  be  shown  that  the  majority  have  co- 
operated with  the  wrong-doers,  or  have  prevented  suit  from 
being  brought  in  the  name  of  the  corporation,  or  if  the  wrong- 
doers have  obtained  control  of  a  majority  of  shares  in  the  cor- 
poration, or  if  it  is  impossible  for  any  cause  to  have  a  fair 
meeting,  —  in  all  these  cases  a  court  of  equity  will  interfere  at 
the  suit  of  a  shareholder,  and  grant  whatever  relief  may  be 
necessary  to  do  complete  justice.8 

1  Mozley  v.   Alston,  1   Ph.    800 ;  8  Atwool  v.  Merryweather,  L.  R. 
Gray  v.  Lewis,  L.   R.  8  Ch.  1050 ;  5  Eq.  464,  468 ;  Russell  ».  Wakefield 
Russell  v.  Wakefield  W.  W.  Co.,  L.  R.  W.  W.  Co.,  L.  R.  20  Eq.  482 ;  Can- 
20  Eq.    474;    McMurray  v.   North-  non  v.   Trask,  L.    R.    20  Eq.   669; 
era  Ry.  Co.,  22  Grant  (U.  C.),  Ch.  Menier  v.   Hooper's    Telegraph    Co., 
476  ;  Baker  v.  Backus's  Admr.,  32  111.  L.  R.  9  Ch.  350  ;  Davidson  r.  Grange, 
101-108 ;     Samuels    v.    Holladay,   1  4  Grant  (U.  C.),  Ch.  377 ;  Brewer  v. 
Woolw.  (U.  S.    C.  Ct.)    414.     Com-  Boston  Theatre,  104  Mass.  378 ;  Ncall 
pare  supra,   §  384.      See   Karnes  v.  v.  Hill,  16  Cal.  151;  Wriglit  v.  Oro- 
Rochester,  &c.  R.  R.  Co.,  4  Abb.  Pr.  ville  Mining  Co.,  40  Cal.  20 ;  Taylor  v. 
Ill,  112.  Miami  Exp.  Co.,  5  Ohio,  162  ;  Sears 

2  Compare  supra,  §  392.  v.  Hotchkiss,  25  Conn.  171 ;  Peabody 
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§  396.  No  Delay  in  granting  Preventive  Remedies.  —  We  have 
stated  the  general  rule  to  be  that  a  stockholder  can  obtain  relief 
in  equity  where  the  managing  agents  are  at  fault,  only  in  those 
cases  in  which  delay  until  the  majority  can  act  would  unduly 
prejudice  the  complainant's  rights.  A  corporation  can  itself 
obtain  an  injunction  to  protect  its  rights,  only  upon  showing 
that  an  injury  is  threatened  for  which  other  remedies  would  not 
provide  adequate  redress.  Hence  it  would  seem  to  follow  that 
whenever  a  corporation  is  entitled  to  an  injunction  to  protect 
itself,  and  is  not  able  to  apply  for  the  remedy,  a  stockholder 
may  obtain  relief  for  the  protection  of  his  own  interests ;  for 
whatever  would  be  an  irreparable  injury  to  a  corporation  would 
necessarily  also  be  an  irreparable  injury  to  the  shareholders 
who  compose  it.1  . 

§  397.  Equity  will  grant  Complete  Relief  when  necessary  to 
the  Attainment  of  Justice.  —  The  question  whether  a  court  of 
equity  will  grant  complete  relief  at  the  suit  of  a  stockholder,  or 
merely  a  preventive  remedy  by  injunction,  may  be  solved  by 
reference  to  the  principles  already  established.  The  general 
rule  is  that  the  courts  of  equity  will  in  all  cases  protect  the 
rights  of  stockholders  by  granting  adequate  relief.  In  applying 
this  general  principle,  it  must  be  borne  in  mind,  firstly,  that 
equity  will  grant  only  preventive  relief  on  account  of  an  unau- 
thorized act  of  an  agent  of  the  corporation  where  the  want  of 
authority  may  be  remedied  by  the  subsequent  ratification  of  the 
act  by  the  majority ;  secondly,  that  equity  will  grant  no  relief 
whatever,  unless  the  corporation  be  unable  to  bring  suit  on  its 
own  behalf ;  and,  thirdly,  that  equity  will  not  interfere  if  a  short 
delay  would  enable  the  corporation  to  act  for  itself,  provided  no 
irreparable  injury  be  threatened  in  the  mean  time. 

However,  if  it  appear  that  a  delay  of  action  until  a  meeting 

v.  Flint,  6  Allen,  54 ;  Hazard  v.  Da-  Co.,   L.   R.   3   Ch.   337  ;    Dodge  v. 

rant,  11  R.  I.  195  ;  Beman  v.  Rufford,  Woolsey,  18   How.    331 ;    Fraser  v. 

I  Sim.  N.  s.  550;  Rogers  v.  Lafayette  Whalley,  2  H.  &  M.  10;  Manderson 

Agr.  Works  Co.,  52  Ind.  297.     Com-  v.  Commercial  Bank,  28  Pa.  St.  379 ; 

pare  Foss  v.  Harbottle,  2  Hare,  495  ;  Pickering  v.  Stephenson,  L.  R.  14  Eq. 

McDougall  v.  Gardiner,  L.  R.  20  Eq.  322 ;    Lyde   v.   Eastern  Bengal  Ry. 

383,  1  Ch.  D.  13.  Co.,  36  Beav.  10 ;  supra,  §  392. 
1  See  Bloxam  v.  Metropolitan  Ry. 
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of  the  stockholders  can  be  convened  may  be  productive  of  in- 
justice, a  court  of  equity  will  grant  complete  relief  at  the  suit 
of  the  individual  stockholders.  Thus,  a  court  of  equity  will 
not  withhold  the  necessary  redress  on  account  of  a  misapplica- 
tion of  corporate  funds,  where  a  delay  might  unduly  prejudice 
the  rights  of  the  company,  either  through  insolvency  of  the 
wrong-doers  or  through  any  other  cause.  Nor  will  a  court  of 
equity  withhold  its  assistance,  if  the  managing  agents  of  a 
corporation  wrongfully  refuse  to  defend  suits  brought  against 
the  corporation.  In  such  case,  a  delay  until  a  meeting  of  the 
stockholders  can  be  held  would  generally  be  fatal,  by  subject- 
ing the  corporation  to  a  judgment  by  default.1 

§  398.  Equity  will  fully  dispose  of  a  Case  before  it.  —  An- 
other rule  having  a  bearing  upon  this  question  is  that  a  court  of 
equity  will  in  most  cases  fully  dispose  of  a  cause  of  action  which 
is  properly  before  it.  Hence  if  a  stockholder  is  entitled  to  an 
injunction,  and  all  the  necessary  parties  are  before  the  court, 
equity  will  usually  grant  complete  relief  in  the  same  suit.  In 
Eussell  v.  Wakelield  Water- Works,2  Sir  George  Jessel,  M.  R, 
said :  "  When  you  have  got  the  second  corporation  or  person  a 
party  to  the  suit,  it  may  happen  that,  in  addition  to  the  relief 
that  you  are  entitled  to  as  regards  the  first,  you  are  entitled  to 
have  relief  against  the  second  for  something  that  has  been  done 
under  the  ultra  vires  agreement.  You  may  be  entitled  to  have 
money  paid  back  which  has  been  paid  under  the  ultra  vires 
agreement,  as  in  the  case  of  Salomons  v.  Laing,3  and  you  may  be 
entitled  to  have  property  returned  or  other  acts  done.  If  the 
detainer  or  holder  of  the  money  or  property,  that  is,  the  second 
corporation  or  other  person,  is  already  a  party,  and  a  necessary 
party,  to  the  suit,  it  would  be  indeed  a  lame  and  halting  con- 
clusion if  the  court  were  to  say  it  could  (not)  do  justice  in  a  suit 
so  framed  by  ordering  the  money  to  be  returned  or  the  property 
restored.  It  is  a  necessary  incident  to  the  first  part  of  the  relief 
which  can  be  obtained  by  individual  corporators,  and  will  do 

1  See  Bronson  v.  La  Crosse  R.  R.         2  L.  R.  20  Eq.  474,  481. 
Co.,  2  Wall.  302 ;  Dodge  v.  Woolsey,         »  12  Beav.  377. 
18  How.  331 ;    City  of  Wheeling  v. 
Mayor,  1  Hughes,  90,  95. 
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complete  justice  on  each  side,  and  that  has  always  been  the 
practice  of  the  court.  Therefore,  in  a  case  so  framed,  there  is 
no  objection  to  a  suit  by  an  individual  corporator  to  recover 
from  another  corporator,  or  from  any  other  persons  being  stran- 
gers to  this  corporation,  the  money  or  property  so  improperly 
obtained.  But  that  is  not  the  only  case.  Any  other  case  in 
which  the  claims  of  justice  require  it  is  within  the  exception." l 

§  399.  Equity  will  not  interfere  unnecessarily  in  the  Man- 
agement of  a  Corporation.  —  A  court  of  equity  will  grant  all 
relief  to  a  stockholder  which  the  nature  of  his  case  may  re- 
quire. But  it  has  always  been  a  settled  principle  that  no  inter- 
ference with  the  management  of  a  corporation  can  be  justified, 
unless  such  interference  be  absolutely  necessary  to  the  attain- 
ment of  justice.  • 

The  officers  of  a  corporation  are  generally  elected  by  vote  of 
the  stockholders.  Every  stockholder  has  a  voice  in  their  ap- 
pointment, and  may  insist  that  they  shall  represent  the  corpo- 
ration when  duly  appointed.  If  an  officer  is  guilty  of  a  breach 
of  duty,  he  may  in  many  cases  be  removed  by  act  of  the  corpo- 
ration ;  but  no  minority  of  the  stockholders  have  any  authority  to 
remove  him,  or  to  appoint  another  officer  in  his  place.  Nor  can 
a  court  of  chancery  interfere  at  the  suit  of  a  portion  of  the 
stockholders  and  remove  an  offending  officer,  or  even  enjoin  him 
generally  from  acting  for  the  corporation,  unless  this  be  essential 
to  the  protection  of  the  complainant's  rights ;  the  court  must 
ordinarily  confine  its  remedy  to  the  redress  of  the  specific 
wrongs  which  have  been  charged.2 

The  appointment  of  a  receiver  or  manager  of  a  solvent  corpo- 
ration must  therefore  be  considered  a  strong  remedy,  which  can 
be  justified  only  in  a  strong  case ;  and  the  management  of  the 
corporation  should  be  restored  to  its  stockholders  as  soon  as 
this  can  be  done  with  safety.  Thus,  in  Featherstone  v.  Cooke,3 


1  See  also  Gregory  v.  Patchett,  33  Davison,  18  Gratt.  819 ;  Waterbury 
Beav.  607.  v.   Merchants'   Union   Exp.    Co.,    50 

2  Bayless  v.  Orne,  1   Freem.    Ch.  Barb.  158 ;  Belmont  v.  Erie  Ry.  Co., 
(Miss.)  161 ;    Neall  v.  Hill,  16   Cal.  52  Barb.  637.    See  Lawrence  v.  Green- 
146,  148.  wich  Tire  Ins.  Co.,  1  Paige,  587. 

8  L.  R.  16  Eq.   298 ;    Stevens  v, 
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Vice-Chancellor  Malins  appointed  a  receiver  for  a  company 
because  disputes  had  arisen  between  its  managing  agents,  which 
caused  a  stoppage  of  the  business  and  threatened  to  entail  great 
loss  upon  the  shareholders;  but  he  discharged  the  receiver  as 
soon  as  a  general  meeting  of  the  shareholders  had  been  called 
and  new  officers  had  been  chosen. 

§  400.  When  a  Stockholder  is  entitled  to  Relief  —  General 
Rule.  —  In  the  preceding  sections,  various  principles  have  been 
discussed  which  determine  the  right  of  a  stockholder  to  obtain 
relief  in  a  court  of  equity  on  account  of  wrongs  affecting  the 
whole  corporation.  A  general  rule,  applying  to  all  the  cases, 
may  be  stated  in  the  following  words :  — 

A  stockholder  is  entitled  to  relief  in  a  court  of  equity  on 
account  of  any  injury  to  his  equitable  rights  as  member  and 
beneficiary  of  a  corporation,  provided,  firstly,  that  the  corpora- 
tion itself  be  unable,  by  reason  of  the  default  of  its  agents,  to 
obtain  an  adequate  remedy  within  a  reasonable  time ;  and, 
secondly,  that  the  right  to  obtain  redress  for  the  injury  be  not 
impliedly  relinquished  by  the  stockholders  to  the  discretion  of 
the  regular  agents  of  the  corporation,  as  a  mutual  concession  for 
the  sake  of  peace  and  good  government. 

§  401.  What  constitutes  an  Infringement  of  the  Equitable 
Rights  of  a  Stockholder.  —  The  question  what  constitutes  an 
infringement  of  the  equitable  rights  of  a  stockholder  presents  no 
new  difficulties,  in  theory  at  least.  A  corporation  and  its  stock- 
holders are  identical ;  it  is  a  voluntary  association,  whose  written 
constitution  is  its  charter.  Obviously,  then,  any  injury  to  a 
corporation  must  be  an  injury  to  its  stockholders  ;  and  it  follows 
that,  subject  to  the  conditions  stated  in  the  preceding  section,  a 
stockholder  is  entitled  to  relief  in  equity  on  account  of  any 
wrong  constituting  an  infringement  of  the  corporate  rights.1 

The  same  rule  applies  where  a  portion  of  the  stockholders 
were  parties  to  the  wrong  complained  of.  It  is  true  that  an  act 
committed  by  a  portion  of  the  members  of  a  corporation  cannot, 
in  the  nature  of  things,  be  a  wrong  against  the  whole  company ; 
it  can  be  a  wrong  only  against  those  stockholders  who  were  not 

1  See  Dodge  v.  "Woolsey,  18  How.  331 ;  Pond  v.  Vermont  Valley  E.  B. 
Co.,  12  Blatchf.  280. 
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parties  to  the  act.  Yet  each  of  these  stockholders  is  injured 
only  to  the  extent  of  his  equitable  interest ;  and  the  equities  of 
the  individual  members  can  be  worked  out  most  conveniently 
by  treating  the  wrong  as  a  wrong  against  the  corporation,  and 
by  bringing  suit  in  the  corporate  name  through  the  agents 
appointed  for  that  purpose.  Hence,  if  some  of  the  stockholders 
of  a  corporation  are  guilty  of  a  wrong  affecting  the  other  stock- 
holders only  through  their  equitable  interest  in  the  company, 
the  proper  means  of  redress  is  through  the  corporation ;  and  it 
is  only  when  this  remedy  is  not  available  that  a  stockholder 
can  sue  in  his  own  name. 

§  402.  It  is  clear  that  every  stockholder  has  an  interest  in 
the  continued  existence  of  the  corporation  of  which  he  is  a 
member,  and  the  preservation  of  the  frarlchises  which  were 
granted  to  him  and  his  co-corporators.  No  better  cause  for 
the  interference  of  equity  at  the  suit  of  a  stockholder  can  be 
stated,  than  that  the  managing  agents  of  a  corporation  are 
about  to  do  unauthorized  acts  which  would  tend  to  bring  about 
the  destruction  of  the  corporation  itself,  by  forfeiture  of  its 
charter  or  otherwise.  Such  acts  would  cause  irreparable  injury 
to  every  dissenting  shareholder.1 

Upon  the  same  principle,  equity  will  interfere  whenever  the 
managing  agents  of  a  corporation  cannot,  or  will  not,  properly 
carry  on  its  business.  As  where  two  boards  of  directors  both 
claim  to  be  lawfully  constituted,  and  neither  will  proceed  to 
litigation  in  order  to  test  the  question ;  or  where  disputes  have 
arisen  between  the  properly  constituted  agents,  causing  a  dead- 
lock in  the  management  of  the  corporate  affairs.2 

§  403.  Every  injury  to  the  property  or  credit  of  a  corpora- 
tion is  an  injury  to  its  members,  for  which  equity  will  pro- 
vide relief  in  a  proper  case.3  The  property  of  a  corporation  in 

1  Kendall  v.  Crystal  Palace  Co.,  4  Stewart  v.  Erie,  &c.  Transp.  Co.,  17 

K.  &  J.  326.     See  also  Pond  v.  Ver-  Minn.  372,  400. 
mont  Valley  R.  R.  Co.,  12  Blatchf.          2  Pond  v.  Vermont  Valley  R.  R. 

280;  Bliss  v.  Anderson,  31  Ala.  N.  s.  Co.,  12    Blatchf.  280;    Eeatherstone 

613  ;  Mandersonw.  Commercial  Bank,  v.  Cooke,  L.  R.  16  Eq.  298. 
28  Pa.  St.  379  ;    Wiswall  v.  Green-         8  March  v.  Eastern  R.  R.  Co.,  40 

ville,  &c.  R.  R.  Co.,  3  Jones,  Eq.  183;  N.  H.   567;    Dodge  v.  Woolsey,  18 

How.  331. 
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equity  belongs  to  its  stockholders.  It  is  contributed  by  them 
for  the  uses  indicated  in  the  charter,  and  no  others.  The  agents 
of  the  company  are  invested  by  the  stockholders  with  authority 
to  manage  the  corporate  affairs ;  but  they  have  no  authority 
beyond  that  which  is  conferred  upon  them  by  unanimous  con- 
sent of  the  stockholders,  through  the  charter.  If  any  of  the 
agents  of  a  corporation  deal  with  the  property  or  use  the  credit 
of  the  company  for  a  purpose  not  authorized  by  the  charter,  this 
will  be  a  good  cause  for  complaint  by  any  dissenting  stock- 
holder. 

Even  the  majority  have  no  right  to  direct  the  affairs  of  a  cor- 
poration, except  in  accordance  with  the  provisions  of  its  charter ; 
for  the  powers  of  the  majority  are  derived  wholly  from  the  agree- 
ment of  the  stockholders,  as  set  out  in  the  charter.1  And  every 
individual  stockholder  has  a  right  to  stand  upon  his  contract 
and  forbid  any  departure  from  its  terms.  It  may,  accordingly,  be 
stated  as  a  rule,  that  any  departure  from  the  chartered  purposes 
of  a  corporation  is  an  injury  to  every  individual  stockholder, 
for  which  equity  will,  under  proper  circumstances,  provide  a 
remedy.2 

For  the  same  reason  equity  will,  at  the  suit  of  a  stockholder, 

1  See  supra,  §§  51-55.  86;  Rogers  v.  Lafayette  Agricultural 

2  The  principles  above  stated  have  Works,  52  Ind.  297 ;  Underwood  v. 
been  acted  upon  in  a  large  number  of  N.  Y.  &  N.  H.  R.  R.  Co.,  17  How. 
cases.     See  Central  R.  R.  Co.  v.  Col-  Pr.  537  ;  Stewart  ».  Erie,  &c.  Transp. 
lins,  40  Ga.  582,  617 ;  Hazard  v.  Du-  Co.,  17  Minn.   372,  398  ;    Faulds  v. 
rant,  11  R.  1. 195  ;  Dodge  v.  Woolsey,  Yates,   57    111.    416;    Terwilliger  ». 
18  How.  331 ;  March  v.  Eastern  R.  R.  Great  Western,  &c.  Co.,  59  111.  249 ; 
Co.,  40  N.  H.  567;  s.  c.  43  N.  H.  Chetlain  v.  Republic  Life  Ins.    Co., 
532 ;    Sears   v.  Hotchkiss,  25    Conn.  86  111.  220 ;  Natusch  v.  Irving,  Gow 
175  ;   Pratt  v.  Pratt,  33  Conn.  446 ;  on  Partii.,  App. ;   Beman  v.  Rufford, 
Kean  v.  Johnston,  1  Stockt.  401 ;  Lau-  1  Sim.  N.  s.  550 ;  Winch  v.  Birken- 
man  v.  Lebanon  Valley  R.  R.  Co.,  30  head,  &c.  Ry.  Co.,  5  De  G.  &  S.  562  ; 
Pa.  St.  46 ;   Taylor  v.  Little  Miami  Charlton  v.  New  Castle,  &c.  Ry.  Co., 
Exporting  Co.,  5  Ohio,  99   (5  Ham.  5  Jur.  N.  s.  1096 ;  Salomons  v.  Laing, 
162)  ;  Brewer  v.  Boston  Theatre  Co.,  12  Beav.  339 ;    Cohen  v.  Wilkinson, 
104  Mass.  378 ;  Platteville  v.  Galena,  id.  125 ;  Colman  v.  Eastern  Counties 
&c.  R.  R.  Co.,  43  Wis.  493  ;  Carpen-  Ry.  Co.,  10  Beav.  1;  Simpson  v.  Den- 
ter  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  5  ison,  10  Hare,  51 ;  Bagshaw  v.  East- 
Abb.  Pr.  277 ;   Kelley  v.  Land  Co.,  ern  Union  Ry.  Co.,  7  Hare,  114,  2  Mc- 
14    Hun,    632 ;    Tippecanoe    Co.    v.  N.  &  G.  389 ;  Pickering  v.  Stephenson, 
Lafayette,  &c.  R.  R.   Co.,   50  Ind.  L.  R.  14  Eq.  322 ;  supra,  §  242. 
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enjoin  the  agents  of  a  corporation  from  issuing  negotiable  in- 
struments in  the  name  of  the  corporation  for  an  unauthorized 
purpose ;  for  negotiable  instruments,  though  issued  by  an  agent 
in  excess  of  his  authority,  may  become  binding  upon  the  com- 
pany after  they  have  passed  into  the  hands  of  a  bonafide  pur- 
chaser.1 The  same  principle  and  the  same  rule  apply  in  case  of 
an  unauthorized  issue  of  shares.2  So  it  is  a  good  cause  for  the 
interference  of  equity  that  the  managing  agents  of  a  corporation 
or  the  majority  of  stockholders,  in  violation  of  their  duty,  refuse 
to  defend  suits  brought  against  the  corporation.8 

§  404.  Payment  of  Dividends.  —  It  is  plain  that  the  ultimate 
object  for  which  every  ordinary  trading  corporation  is  formed  is 
the  payment  of  dividends  to  its  individual  members.  Therefore, 
if  the  agents  of  a  company  wrongfully  withhold  profits  and  refuse 
to  distribute  the  same,  when  it  is  their  duty  to  do  so',  a  court  of 
equity  will  grant  relief  at  the  suit  of  any  stockholder.4 

But,  by  the  agreement  of  the  stockholders,  each  stockholder  is 
entitled  to  have  the  capital  preserved  unimpaired,  for  the  pur- 
pose of  carrying  on  the  business  for  which  the  company  was 
formed.  Dividends  can  be  paid  only  out  of  profits.  And  any 
attempt  to  distribute  capital  in  the  shape  of  dividends  will  be 
enjoined  by  a  court  of  chancery  upon  application  of  a  dissenting 
member.5 

1  Hoole  v.  Great  Western  Ry.  Co.,  42  Conn.  17 ;  Scott  v.  Eagle  Tire  Ins. 
L.  R.  3  Ch.  262 :  White  v.  Carmar-  Co.,  7  Paige,  203.     Compare  Stevens 
then  Ry.  Co.,  1  H.  &  M.  786  ;  Cen-  v.  South  Devon  Ry.  Co.,  9  Hare,  313 ; 
tral  R.  R.  Co.  v.  Collins,  40  Ga.  582.  Pratt  v.  Pratt,  33  Conn.  446 ;  supra, 
Compare  supra,  §  65.  §§344-353. 

2  Fraser  v.  Whalley,  2  H.  &  M.         6  Macdougall   v.   Jersey   Imperial 
10  ;  Hoole  v.  Great  Western  Ry.  Co.,  Hotel  Co.,  2  H.  &  M.  528;  Bloxam  v. 
L.  R.  3   Ch.   262;    Button  v.  Scar-  Metropolitan  Ry.  Co.,  L.  R.   3  Ch. 
borough  Cliff  Hotel  Co.,  2  Dr.  &  Sm.  337  ;    Salisbury  v.  Metropolitan  R.y. 
514,  521 ;  Kent  v.  Quicksilver  Mining  Co.,  28  L.  J.  Ch.  249 ;   Fawcett  v. 
Co.,  78  N.  Y.  159,  12  Hun,  53,  17  Laurie,  1  Dr.  &  Sm.  192  ;  Carlisle  v. 
Hun,  169.  South-Eastern  Ry.  Co.,  1  McN.  &  G. 

8  Bronson  v.  Lacrosse  R.  R.  Co.,  689  ;  Brown  v.  Monmouthshire  Ry. 
2  Wall.  302;  Menier  v.  Hooper's  Co.,  13  Beav.  32;  Coat.es  v.  Notting- 
Telegraph  Co.,  L.  R.  9  Ch.  350 ;  ham  Water- Works,  30  Beav.  86.;  Car- 
Dodge  v.  Woolsey,  18  How.  331 ;  penter  v.  N.  Y.,  &c.  R.  R.  Co.,  5  Abb. 
supra,  §  397.  Pr.  277. 

*  Beers  v.  Bridgeport  Spring  Co., 
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§  405.  Unfair  Discrimination  among  the  Stockholders.  —  The 
shareholders  of  a  corporation  are  by  the  implied  terms  of  their 
charter  entitled  to  equal  rights,  unless  the  contrary  be  expressly 
provided.1  If  the  agents  of  the  company  attempt  to  discrimi- 
nate against  individual  shareholders,  or  to  deprive  them  of  their 
rights  of  membership,  the  parties  aggrieved  may  sue  for  relief  in 
equity,  if  justice  cannot  be  obtained  through  the  agents  appointed 
to  represent  the  company.  Under  these  circumstances,  the  only 
remedy  is  in  equity,  since  the  courts  of  law  do  not  recognize  the 
contractual  relation  between  the  members  of  a  corporation  and 
the  individual  rights  resulting  therefrom. 

Thus,  a  bill  in  equity  may  be  maintained  by  a  stockholder  to 
prevent  an  unfair  distribution  of  the  profits  of  the  company,2 
or  an  unfair  distribution  of  a  new  issue  of  shares.3  The  same 
remedy  may  be  obtained  in  order  to  prevent  an  unequal  and  un- 
fair assessment,  and  to  redress  any  injustice  done  to  a  portion 
of  the  stockholders  in  order  to  favor  others.4  So  a  shareholder 
may,  by  bill  in  equity,  annul  an  unauthorized  forfeiture  of  his 
shares,5  and  compel  the  agents  of  the  company  to  issue  to  him 
a  certificate  of  shares,  and  accord  to  him  all  the  privileges  of 
membership.6 

Where  certain  shareholders  are,  by  the  terms  of  their  contract, 


1  Supra,  §§  371-380. 

2  Harrison  v.   Mexican  Ry.  Co., 
L.  R.  19  Eq.  358 ;  Luling  v.  Atlantic 
Mut.   Ins.  Co.,  45  Barb.   510.     But 
see  Jackson  v.  Newark  Plank  Road 
Co.,  31  N.  J.  L.  277. 

8  Dousman  v.  Wisconsin,  &c.  Smelt- 
ing Co.,  40  Wis.  418. 

4  Preston  v.  Grand  Collier  Dock 
Co.,  11  Sim.  327;  Bailey  v.  Birken- 
liead,  &c.  Ry.  Co.,  12  Beav.  433; 
Macon,  &c.  R.  R.  Co.  v.  Vason,  57 
Ga.  314,  316,  317. 

6  Sweny  v.  Smith,  L.  R.  7  Ch. 
324;  Adley  v.  Whitestable  Co.,  17 
Vesey,  315.  Compare  Naylor  v.  South 
Devon  Ry.  Co.,  2  De  G.  &  S.  32 ; 
Norman  v.  Mitchell,  5  De  G.  M.  &  G. 
648. 
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In  Sweny  v.  Smith,  L.  R.  7  Ch. 
324,  the  bill  was  brought  by  com- 
plainant on  behalf  of  all  -the  other 
shareholders.  This  form  was  proba- 
bly not  necessary,  though  entirely 
proper.  The  complainant  had  an  in- 
dependent cause  of  complaint  beside 
that  which  was  common  to  all  the 
shareholders. 

6  Pratt  v.  Taunton  Copper,  &c.  Co., 
123  Mass.  112  ;  Johnson  v.  Renton, 
L.  R.  9  Eq.  181-188;  Cottam  v. 
Eastern  Counties  Ry.  Co.,  1  J.  &  H. 
243 ;  Taylor  v.  Midland  Ry.  Co.,  29 
L.  J.  CL731,  8  H.  L.  C.  751 ;  Sloman 
v.  Bank  of  England,  14  Sim.  475; 
Telegraph  Co.  v.  Davenport,  97  U.  S. 
369. 
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entitled  to  privileges  which  do  not  belong  to  the  other  members 
of  the  company,  these  special  privileges  will  also  be  protected  in 
equity,  in  case  the  common  agents  of  the  shareholders  fail  to 
carry  out  their  contract  in  this  respect.  Thus,  it  has  been  re- 
peatedly held  that  a  holder  of  preference  shares  may,  by  bill  in 
equity,  protect  his  prior  rights  in  the  distribution  of  the  profits 
of  the  company.1 

§  406.  When  the  Business  of  a  Corporation  will  be  wound  up 
at  the  Suit  of  a  Stockholder.  —  A  stockholder  in  a  corporation 
has  no  power  to  dissolve  it;  nor  can  a  court  of  chancery  dissolve 
it  at  his  request.  In  the  absence  of  a  statutory  provision,  the 
franchises  of  a  corporation  can  be  declared  forfeited  and  extin- 
guished only  at  the  suit  of  the  State  in  an  appropriate  proceed- 
ing at  law;  and  chancery  has  no  jurisdiction  whatever  to  declare 
them  forfeited  at  the  suit  of  a  stockholder,  or  a  stranger  to  the 
company.2 

The  majority  of  a  corporation  are  invested  by  the  charter  with 
a  discretionary  power  to  carry  on  the  business  of  the  company 
so  long  as  they  deem  this  to  be  advisable.  A  minority  of  the 
shareholders  have  no  right  to  take  the  management  of  the  com- 
pany out  of  the  hands  of  its  regularly  appointed  agents,  or  to 
insist  on  having  the  business  of  the  company  wound  up,  against 
the  wishes  of  the  majority.  It  is  clear,  therefore,  that  a  court  of 
chancery  cannot  interfere  at  the  suit  of  a  minority,  and  order  the 
business  of  a  corporation  to  be  wound  up  before  the  expiration 
of  its  charter.3 

§  407.  There  are,  however,  certain  cases  in  which  it  becomes 
the  duty  of  a  corporation,  by  virtue  of  the  implied  conditions  of 
its  charter,  to  cease  transacting  business  and  to  wind  up  its 

1  Henry  v.   Great  Northern  Ry.         8  Bayless  v.  Orne,  1  Freem.  Ch. 

Co.,  4  K.  &  J.  1,  1  De  G.  &  J.  606 ;  (Miss.)  161 ;  Neall  ».  Hill,  16   Cal. 

Sturge  v.  Eastern  Union  lly.   Co.,  7  146  ;  Howe  v.  Deuel,  43  Barb.  504 ; 

De  G.  M.  &  G.  158  ;  Smith  v.  Cork  Waterbury  v.  Merchants'  Union  Exp. 

&  Bandon  Ry.  Co.,  Ir.  Rep.  3  Eq.  Co.,  50  Barb.  158  ;  Belmont  v.  Erie 

356;  Bailey  v.  Hannibal,  &c.  R.  R.  Ry.  Co.,  52  Barb.  637;  Denike  v.  New 

Co.,  1  Dill.  174,  17  Wall.  96;  Prouty  York,  &c.  Lime  Co.,  80  N.  Y.  599; 

v.  Michigan  Southern,  &c.  Ry.  Co.,  1  Baker  v.  Backus,  32  111.  79  ;  Fountain 

Hun,  655;  Thompson  v.  Erie  Ry.  Co.,  Ferry  Turnpike  Co.  v,  Jewell,  8  B. 

45  N.  Y.  468.  Monr.  140.     Compare  supra,  §§  216, 

'  2  Infra,  §§  654,  656.  399. 
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affairs ;  as  where  it  proves  to  be  quite  impossible  to  attain  the 
real  object  for  which  the  corporation  was  formed.1  Under  these 
circumstances,  the  majority  are  not  authorized  to  continue  to 
carry  on  the  business  and  to  use  the  property  and  credit  of  the 
corporation  for  that  purpose.  An  attempt  to  do  this  may  there- 
fore be  enjoined  by  a  court  of  chancery,  at  the  suit  of  a  stock- 
holder, on  account  of  the  misapplication  of  trust  funds  ;  and  a 
decree  may  be  made  ordering  the  business  of  the  company  to  be 
wound  up  and  its  property  distributed  among  those  who  are 
equitably  entitled.2  But  it  must  be  made  to  appear  very 
clearly,  for  this  purpose,  that  the  business  of  the  company  can- 
not possibly  be  carried  on  any  longer  without  a  departure  from 
the  charter ;  a  court  of  chancery  cannot  impair  the  discretion- 
ary powers  conferred  upon  the  majority  by  the  charter,  and 
decide  on  their  behalf  whether  the  continuance  of  the  enter- 
prise be  advisable  as  a  commercial  speculation.  The  rule  was 
laid  down  by  Lord  Cairns,  L.  J.,  in  the  Suburban  Hotel  Com- 
pany's case,  as  follows  :  "  If  it  were  shown  to  the  court  that 
the  whole  substratum  of  the  partnership,  the  whole  of  the 
business  which  the  company  was  incorporated  to  carry  on,  has 
become  impossible,  I  apprehend  the  court  might,  either  under 
the  act  of  Parliament  or  on  general  principles,  order  the  com- 
pany to  be  wound  up.  But  what  I  am  prepared  to  hold  is  this, 
that  this  court  and  the  winding-up  process  of  the  court  cannot 
be  used  as  the  means  of  evoking  a  judicial  decision  as  to  the 
probable  success  or  non-success  of  a  company  as  a  commercial 
speculation."  3 

1  Supra,  §§  217,  283.  moneys  are  improperly  retained,  this 

2  In  Cramer  v.  Bird,  L.  R.  6Eq.  143,  court  will  make  a  decree  in  order  that 
a  shareholder  filed  a  bill  to  compel  the  they  may  be  divided  among  the  various 
directors  of  a  corporation  which  had  members." 

ceased  to  do  business  to  make  a  dis-  8  In  re  Suburban  Hotel  Co.,  L.  R. 
tribution  of  the  assets.  Lord  Romilly,  2  Ch.  737,  750  ;  In  re  Joint  Stock 
M.  R.,  said  (on  page  148) :  "I  am  of  Coal  Co.,  L.  R.  8  Eq.  146;  In  re  Sub- 
opinion  that  there  cannot  be  a  plainer  urban  Bank,  L.  R.  7  Ch.  641 ;  Pratt 
equity  than  this,  that  where  the  func-  v.  Jewett,  9  Gray,  34.  See  also  In  re 
tions  of  a  corporation  have  ceased,  the  European  Life  Ass.  Co.,  L.  R.  9  Eq. 
managers  of  that  corporation  are  bound  122;  Mill  Dam  Co.  v.  Ropes,  6  Pick, 
to  account  for  all  moneys  belonging  187,  196 ;  Redmond  v.  Eufield  Mfg. 
to  the  corporation;  and  when  such  Co.,  13  Abb.  Pr.  N.  s.  332. 
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§409 


§408.    Parties    to    a    Stockholder's     Bill — Complainants. — 

Any  holder  of  a  single  share  may  bring  suit  to  protect  his  in- 
terest in  the  corporation.1  All  the  shareholders  may  properly 
join  as  complainants,  but  this  is  not  necessary.2  If  a  portion 
only  of  the  shareholders  are  complainants,  the  suit  should  pur- 
port to  be  brought  by  the  plaintiffs  in  behalf  of  themselves  and 
all  other  shareholders  similarly  interested.3  If  any  of  the  share- 
holders are  themselves  wrong-doers,  they  may  be  made  defend- 
ants.4 

The  equitable  owner  of  shares  may  sue  to  protect  his  interest, 
though  the  legal  title  be  in  a  trustee ;  but  in  such  case  the 
trustee  is  a  necessary  party.5  And  it  seems  clear  on  principle 
that  a  person  to  whom  the  corporation  has  agreed  to  issue  shares 
may  pursue  the  same  remedy,  provided  he  be  entitled  to  enforce 
specific  performance  of  the  contract.6 

§  409.   If  the  facts  show  that  a  stockholder  has  good  ground 


1  Seaton  v.  Grant,   L.  R.   2   Ch. 
462 ;  Beman  v.  Rufford,  1  Sim.  N.  s. 
564 ;  Zabriskie  v.  Cleveland,  &c.  R.  R. 
Co.,  23  How.  395;  Samuel  v.  Holla- 
day,  1  Woolw.  400 ;  Dodge  v.  Wool- 
sey,  18  How.  331 ;  Kean  v.  Johnston, 
1  Stockt.  401 ;  Gifford  v.  N.  J.  R.  R. 
Co.,    2    Stockt.   171;   Armstrong  ». 
Church    Soc.,    13    Grant    (U.    C.), 
556. 

2  See  Mozley  v.  Alston,  1  Ph.  798 ; 
Robinson  v.    Smith,    3    Paige,    232; 
Peabody  v.  Flint,  6  Allen,  57;  Whit- 
ney v.   Mayo,    15  111.   251;    Rogers 
v.   Lafayette   Agr.   Works,   52    Ind 
297. 

8  Mozley  v.  Alston,  1  Ph.  798  ; 
Robinson  v.  Smith,  3  Paige,  233 ; 
White  v.  Carmarthen,  &c.  Ry.  Co.,  1 
H.  &  M.  786 ;  Smith  v.  Swormstead, 
16  How.  302 ;  Zabriskie  v.  Cleveland, 
&c.  R.  R.  Co.,  23  How.  395  ;  March  v. 
Eastern  R.  R.  Co.,  40  N.  H.  548 
Peabody  v.  Flint,  6  Allen,  56 ;  Whit- 
ney v.  Mayor,  15  111.  251 ;  Clinch  v. 
Financial  Co.,  L.  R.  4  Ch.  117. 
Compare  Edwards  v.  Shrewsbury,  &c. 


Ry.  Co.,  2  De  G.  &  S.  537 ;  Bailey 
v.  Birkenhead  Ry.  Co.,  12  Beav. 
433. 

It  has  been  held  in  England  that 
a  bill  may  be  maintained  by  a  single 
shareholder,  not  suing  on  behalf  of 
himself  and  others.  See  Hoole  v. 
Great  Western  Ry.  Co.,  L.  R.  3  Ch. 
272;  Rus3ell  v.  Wakefield  Water- 
Works,  L.  R.  20  Eq.'474,  481 ;  Simp- 
son v.  Westminster  Hotel  Co.,  8  H. 
L.  C.  712. 

4  Taylor  v.  Little  Miami  Exporting 
Co.,  5  Ohio,  99  (5  Ham.  162) ;  Preston 
v.  Grand  Collier  Dock  Co.,  1  Sim.  327  ; 
Brewer  v.  Boston  Theatre  Co.,  104 
Mass.  378  ;  Burt  v.  British,  &c.  Ass., 
4  De  G.  &  J.  158. 

5  Great  Western  Ry.  Co.  v .  Rush- 
out,  5  De  G.  &  S.  290. 

6  Bagshaw  v.  Eastern  Union  Ry. 
Co.,  7  Hare,  130;  Baldwin  v.  Canfield, 
26    Minn.    44.      Compare,    however, 
Busey  v.  Hooper,  35  Md.  15  ;  Walker 
v.  Devereux,  4  Paige,  229 ;    Mills  v. 
Northern  Ry.  Co.,  L.  R.  5  Ch.  621 ; 
supra,  §  337. 
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for  complaint,  it  is  immaterial  what  his  motive  was  in  bring- 
ing suit.1 

A  transfer  of  shares  in  a  corporation  confers  upon  the  pur- 
chaser an  existing  cause  of  complaint  on  account  of  wrongs 
against  the  corporation,  injuriously  affecting  its  stockholders.2 
The  cause  of  action  in  such  case  remains  in  the  corporation, 
and  any  corporator  may  proceed  on  behalf  of  the  company,  on 
account  of  the  disability  of  the  corporation  to  act  for  itself. 

The  question  whether  or  not  a  stockholder  who  has  purchased 
his  shares  for  the  very  purpose  of  bringing  suit  can  maintain  a 
bill,  is  not  clearly  settled  by  authority.3 .  But  it  seems  clear  that 
a  suit  brought  on  behalf  of  third  persons  and  not  in  the  interest 
of  the  company,  by  a  stockholder  who  has  only  the  nominal 
ownership  of  his  shares,  cannot  be  maintained.4 

A  party  to  a  wrong  cannot  complain  of  the  consequence  of 
his  own  acts ;  and  therefore,  if  a  shareholder  was  a  party  to  a 
wrong  committed  against  the  corporation  of  which  he  is  a  mem- 
ber, he  cannot  afterwards  maintain  a  suit  in  equity  on  account 
of  his  interest  in  the  welfare  of  the  corporation.  So,  also,  a 
shareholder  who  has  ratified  an  act,  or  acquiesced  in  it,  should 
not  be  heard  to  complain.6  It  is  clear  that  a  stranger  cannot 

1  Forrest  v.  Manchester,  &c.  Ry.  Co.,  4  De  G.  F.  &  J.  126 ;  Pfooks  v. 
Co.,  4  De  G.  F.  &  J.  131 ;  Central  London  &  S.  W.  Ry.  Co.,  1  Sin.  &  G. 
R.  R.  Co.  v.  Collins,  40  Ga.  582.  142  ;  Waterbury  v.  Merchants'  Union 

2  Seaton  v.   Grant,   L.   R.  2  Ch.  Exp.  .Co.,   50   Barb.   157.     Compare 
459 ;   Ramsay  v.  Erie  Ry.   Co.,   57  Sandford  v.  Railroad  Co.,  24  Pa.  St. 
Barb.  398.  Compare  Buford v.  Keokuk,  378;    Camblos    v.    Philadelphia,    &c. 
&c.  Packet  Co.,  3  Mo.  App.  159,  69  R.  R.  Co.,  4  Brewster,  563,  591,  592. 
Mo.  611.  6  Gray  v.    Chaplin,  2-  Russ.  126 ; 

8  In  Sparhawk  v.  Union  Pass.  Ry.  Gregory  v.  Patchett,  33  Beav.  597  ; 

Co.,  54  Pa.  St.  401,  complainant  had  Thompson  v.  Lambert,  44  Iowa,  346 ; 

bought  his  shares  with  the  intention  of  Kent  v.  Quicksilver  Mining  Co.,  78 

restraining  the  company  from  running  N.  Y.  159,  188  ;  Zabriskie  v.  Cleve- 

cars  on  Sunday,  and  was  refused  relief  land,  &c.  R.  R.  Co.,  23  How.  395  ; 

on  that  account.  But  see  contra,  Watt's  Appeal,  78  Pa.  St.  370; 

Seaton  v.  Grant,  L.  R.  2  Ch.  459  ;  Gifford  v.  N.  J.  R.  R.  Co.,  2  Stockt. 

Bloxamv.  Metropolitan  Ry.  Co.,  L.  R.  176;  Zabriskie  v.  Hackensack,  &c. 

3Ch.337;  Ramsay  v.  Erie  Ry.  Co.,  57  R.  R.  Co.,  18  N.  J.  Eq.  178,  194; 

Barb.  398.  Compare  Occum  Co.  v.  Samuels  v.  Holladay,  1  Woohv.  416; 

Sprague  Co.,  34  Conn.  529.  Peabody  v.  Flint,  6  Allen,  57 ;  Chap- 

4  Robson  v.  Dodd,  L.  R.  8  Eq.  man  v.  Mad  River  R.  R.  Co.,  6  Ohio 

301 ;  Forrest  v.  Manchester,  &c.  Ry.  St.  119 ;  Chetlaiu  v.  Republic  L.  Ins. 
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complain  on  behalf  of  the  shareholders  in  a  corporation ;  and  if 
it  be  shown  in  the  progress  of  a  suit  that  the  complainant  has 
personally  precluded  himself  from  suing,  the  suit  cannot  proceed, 
though  the  other  shareholders  be  entitled  to  relief.1 

§  410.  The  Corporation  must  be  made  a  Defendant— It  is 
manifest  that,  in  a  suit  brought  by  a  shareholder  to  protect  his 
equitable  interest  in  the  affairs  of  a  corporation,  the  corporation 
itself  is  an  indispensable  party.  The  legal  title  to  the  corporate 
property  and  rights  is  vested  in  the  corporation  ;  and  each  share- 
holder is  beneficially  interested  only  as  member  of  the  company. 
It  would  be  impossible  to  work  out  the  equities  of  the  individual 
shareholders,  except  through  the  corporate  organization. 

In  Davenport  v.  Dows,2  Mr.  Justice  Davis  said  :  "  The  relief 
asked  is  on  behalf  of  the  corporation,  not  the  individual  share- 
holder, and,  if  it  be  granted,  the  complainant  derives  only  an 
incidental  benefit  from  it.  It  would  be  wrong,  in  case  the  share- 
holder were  successful,  to  allow  the  corporation  to  renew  the 
litigation  in  another  suit  involving  precisely  the  same  subject- 
matter.  To  avoid  such  a  result,  a  court  of  equity  will  not  take 
cognizance  of  a  bill  brought  to  settle  a  question  in  which  the 
corporation  is  the  essential  party  in  interest,  unless  it  is  made  a 
party  to  the  litigation."  3 

§  411.  Other  Defendants.  —  All  persons  against  whom  relief 
is  sought,  or  whose  rights  may  be  affected  by  the  relief  which  is 
prayed,  are  necessary  parties  to  the  litigation.  Thus,  if  a  stock- 


Co.,  86  111.  220,  224 ;  Terry  v.  Eagle  Eq.  342 ;  Black  v.  Huggins,  2  Tenn. 

Lock    Co.,    47    Conn.    141 ;    supra,  Ch.  780 ;  Robinson  v.  Smith,  3  Paige, 

§§74-84.     Compare  Neall  r.  Hill,  16  232.      Compare   Smith  v.   Hurd,   12 

Cal.  151, 152  ;  Black  v.  Delaware,  &c.  Met.  371. 
Canal  Co.,  7  C.  E.  Green,  428.  In  Williston  v.  Michigan  Southern, 

1  Burt   v.  British,  &c.   Life  Ass.  &c.  B_.  R.  Co.,  13  Allen,  400,  it  was 
Assoc.,  4  De  G.  &  J.  158  ;  Hubbell  v.  held  that  a  shareholders'  bill  could  not 
Warren,  8  Allen,  173 ;  Central  R.  R.  be   maintained  in  a  foreign  State  in 
Co.  v.  Collins,  40  Ga.  616.  which  the  company  had  no  place  of 

2  18  Wall.  626.  business  and  no  officers.     Under  these 
8  Samuels  v.  Holladay,  1  Woolw.  circumstances  the  court  would  have  no 

414;   Cunningham   v.  Pell,  5   Paige,  power  to  control  the   action  of  the 

613 ;  Hersey   v.  Veazie,    24  Me.  9 ;  company,  and  no  means  of  enforcing 

Greaves  v.   Gouge,   69   N.   Y.   154;  obedience  to  its  decree. 
Charleston  Ins.  Co.  v.  Sebriug,  5  Rich. 
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holder  seeks  to  impeach  the  validity  of  a  contract  made  by  the 
agents  of  a  corporation  on  its  behalf,  all  parties  to  that  contract 
must  be  made  defendants.1  And  clearly  it  is  necessary  to  make 
all  parties  defendants  whom  it  is  intended  to  charge  with  a 
misappropriation  of  corporate  funds. 

It  has  been  held  that  the  directors  or  managing  agents  of  a 
corporation  are  not  necessary  parties  to  a  suit  for  an  injunction 
to  restrain  a  misapplication  of  corporate  funds,  or  the  doing  of 
any  other  unauthorized  act  in  the  name  of  the  corporation.  In 
such  case,  an  injunction  directed  against  the  corporation  on 
whose  behalf  the  directors  profess  to  act  is  binding  upon  them, 
as  upon  all  others  professing  to  act  merely  as  agents  on  behalf 
of  the  company.2  But  where  an  injunction  is  asked  in  order 
to  restrain  the  agents  of  a  corporation  from  acting  in  their  own 
behalf,  and  not  merely  as  agents  on  behalf  of  the  corporation, 
or  where  their  individual  rights  or  obligations,  even  though 
arising  from  their  relation  to  the  company,  are  involved,  they 
are  necessary  parties,  and  should  be  made  defendants.3 

§  412.  Restraining  the  Use  of  the  Funds  of  a  Corporation  in 
Order  to  procure  an  Alteration  of  its  Charter.  —  It  is  a  clear  case 
for  the  interposition  of  a  court  of  equity,  at  the  suit  of  a  stock- 
holder, if  any  portion  of  the  property  or  funds  of  a  corporation 
are  used  without  authority,  by  those  having  control  of  them,  in 
order  to  procure  an  act  of  the  legislature  altering  the  charter  of 
the  corporation.* 

In  the  United  States,  the  legislature  has  ordinarily  no  power 
to  alter  the  charter  of  a  corporation  without  the  consent  of  its 
shareholders,  and  an  attempted  alteration  of  a  charter  by  statute 

1  Hare  v.  London  &  N.  W.  Ry.         8  Compare  Heath  v.  Erie  Ry.  Co., 
Co.,  1J.  &  H.  252.  8  Blatchf.  411,  412 ;  Ferguson  v.  Wil- 

2  Winch  v.  Birkenhead,  &c.   Ry.  son,  L.  R.  2  Ch.  90 ;  Clinch  v.  Financial 
Co.,   5   De   G.   &  S.  562 ;   Hatch  v.  Co.,  L.  R.  4  Ch.  117. 

Chicago,  Rock  Island,  &c.  R.  R.  Co.,          4  Lyde  v.  Eastern  Bengal  Ry.  Co., 

6  Blatchf.  105  ;  Heath  v.  Erie  Ry.  Co.,  36  Beav.  10 ;  Hunt  v.  Shrewsbury  & 

8  Blatchf.  412 ;  People  v.  Sturtevant,  Chester  Ry.  Co.,  13  Beav.  1 ;  Ware 

1  Duer,  484,  9  N.  Y.  203.     Compare  v.  Grand  Junction  Water  Co.,  2  R.  & 

Ferguson  v.  Wilson,  L.  R.  2  Ch.  90,  per  M.  461;    Maunsell  v.   Midland,   &c. 

Lord  Cairns ;  Clinch  v.  Financial  Co.,  Ry.  Co.,  1  H.  &  M.  130  ;  Simpson  v. 

L.  R.  4  Ch.  117 ;  Karnes  v.  Rochester,  Denison,  10  Hare,  51,  61 ;  Stevens  v. 

&c.  R.  R.  Co.,  4  Abb.  Pr.  107.  Rutland  &  B.  R.  R.  Co.,  29  Vt.  548. 
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would  be  wholly  ineffective  until  unanimously  accepted  by  the 
company.1  Hence  the  use  of  corporate  funds,  in  order  to  pro- 
cure a  statute  authorizing  an  alteration  of  a  charter,  would,  in 
the  United  States,  be  a  naked  misapplication  of  corporate  funds 
from  the  uses  declared  in  the  charter.  In  England,  Parliament 
is  not  restrained  by  constitutional  prohibition  from  impairing 
the  obligation  of  contracts.  And  the  use  of  the  funds  of  a  cor- 
poration without  the  authority  of  the  shareholders,  in  order  to 
procure  the  passage  of  an  act  of  Parliament  peremptorily  chang- 
ing its  charter,  would  involve  not  merely  a  simple  misapplication 
of  trust  funds,  but  the  use  of  trust  funds  for  the  purpose  of  attack- 
ing the  life  and  existence  of  the  trust  itself. 

§  413.  Restraining  the  Use  of  the  Corporate  Name  for  the 
Purpose  of  procuring  an  Alteration.  —  A  corporation,  like  an 
individual,  will  be  protected  by  the  courts  from  an  unauthorized 
use  of  its  name  by  a  stranger.2  And  if  the  managing  agents  of 
the  corporation  refuse  to  interfere  on  its  behalf,  the  stockholders 
may  apply  directly  to  a  court  of  equity  for  relief.  The  same 
rule  applies  if  the  agents  of  a  corporation  use  its  name  without 
authority ;  for  every  agent,  and  even  a  majority  of  the  share- 
holders, cannot  use  the  corporate  name  for  a  purpose  contrary  to 
the  charter,  from  which  alone  they  derive  their  authority. 

Any  stockholder  may  enjoin  the  managing  agents  of  a  corpo- 
ration from  using  the  corporate  name  for  an  unauthorized  pur- 
pose, if  material  injury  to  the  corporation  might  possibly  result 
therefrom;  as,  for  example,  by  signing  the  corporate  name  to 
negotiable  instruments  for  an  improper  purpose.3  A  still 
stronger  case  is  presented  if  any  person  or  persons,  without 
authority  in  that  behalf,  assume  to  apply  to  Parliament  in  the 
name  of  a  corporation  for  a  peremptory  change  of  its  charter. 
And  it  matters  not  that  such  application  was  sanctioned  by  the 
directors  of  the  corporation  or  a  majority  vote  of  the  sharehold- 
ers ;  for,  unless  the  authority  be  conferred  by  the  charter,  neither 
directors  nor  the  majority  can  represent  a  corporation  against 
the  will  of  any  member.  An  unauthorized  assumption  of  au- 

1  Infra,  Chapter  VII.  Deady,  609 ;  Holmes  ».  Holmes  Mfg. 

2  Newby  ».  Oregon,  &c.  R.  B,  Co.,    Co.,  37  Conn.  278. 

8  Supra,  §  403. 
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thority  to  represent  a  corporation  for  the  purpose  of  destroying 
its  charter  would  not  only  be  a  fraud  upon  the  legislature,  but 
an  invasion  of  the  rights  of  the  non-consenting  stockholders, 
which  a  court  of  equity  would  prevent  by  injunction.1  The 
question  whether  or  not  equity  has  jurisdiction  to  restrain  an 
unjust  application  to  the  legislature  does  not  arise  under  these 
circumstances ;  the  question  is  merely  whether  equity  will  enjoin 
an  unauthorized  and  perhaps  fraudulent  use  of  the  corporate 
name  or  not. 

In  America,  however,  where  the  legislature  cannot  impair  the 
validity  of  a  charter  without  the  consent  of  all  of  its  stock- 
holders, unless  the  right  of  making  alterations  was  expressly 
reserved  to  the  legislature,  ordinarily  no  injury  would  ensue 
from  an  attempted  alteration  by  legislative  act.2 

§  414.  Restraining  Action  under  an  Attempted  Alteration.  — 
The  majority  of  the  stockholders  of  a  corporation  have  no  im- 
plied authority  to  accept  an  alteration  of  the  company's  charter, 
and  an  attempt  to  accept  an  alteration  without  authority  is 
wholly  ineffective.3  A  plain  case  for  the  interposition  of  a 
court  of  equity  is  established,  if  it  be  shown  that  the  managers 
of  a  corporation  are  about  to  use  the  company's  property  or 
credit  in  pursuance  of  an  alleged  alteration  of  the  charter, 
accepted  by  agents  having  no  authority  to  represent  the  com- 
pany for  that  purpose ;  such  action  under  an  ineffectual  altera- 
tion would  be  wholly  unauthorized,  and  a  breach  of  the  company's 
charter.4 

§415.  Restraining  Applications  to  the  Legislature.  —  The 
question  has  been  raised,  whether  or  not  the  individual  share- 
holders or  agents  of  a  corporation  can  be  enjoined  by  a  court  of 
equity  from  applying  for  an  alteration  of  the  company's  charter 
in  their  individual  capacities. 

In  England,  it  has  been  asserted  by  high  authority  that  courts 

1  Compare  Ward  v.  The  Society  of         2  Stevens  ».  Rutland,   &c.  R.  R. 
Attorneys,    1   Coll.    370 ;    Cunliff   v.     Co.,  29  Vt.  560. 
Manchester,  &c.  Ry.  Co.,  2  R.  &  M.         8  Supra,  §§53-55. 
480,  note ;  Re  London,  Chatham,  &c.         4  People  v.  Canal  Board,  55  N.  Y. 
Ry.  Co.,  L.  R.  5  Ch.  p.  671,  per  James,    395 ;  supra,  §  54. 
L.  J. ;  but  see  Ware  v.  Grand  Junction 
R.  R.  Co.,  2  R.  &  M.  470,  484. 
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of  equity  have  jurisdiction  to  restrain  parties  from  making  ap- 
plications to  Parliament  for  private  legislation,  or  from  oppos- 
ing similar  applications  made  by  others.  The  jurisdiction  has 
sometimes  been  placed  upon  the  same  ground  as  that  upon 
which  injunctions  are  granted  to  restrain  parties  from  proceeding 
at  law ;  namely,  that  equity  will  not  permit  parties  to  make  an 
unjust  use  of  the  power  of  a  tribunal  which  is  unable  to  take 
full  cognizance  of  the  rights  of  the  parties.  Lord  Cottenham 
said :  "  There  is  no  question  whatever  about  the  jurisdiction ;  a 
party  who  comes  to  oppose  a  railway  bill  in  Parliament  does  so 
solely  in  respect  to  his  private  interest,  not  as  representing  any 
interest  of  the  public  or  for  the  purpose  of  communicating  any 
information  to  Parliament.  He  is  not  even  allowed  to  be  heard 
as  a  petitioner  against  the  bill,  unless  he  has  a  locus  standi  in 
respect  of  some  property  or  interest  liable1  to  be  affected  by  it 
if  it  should  pass  into  a  law.  This  court,  therefore,  if  it  sees  a 
proper  case  connected  with  private  property  or  interest,  has  just 
the  same  jurisdiction  to  restrain  a  party  from  petitioning  against 
a  bill  in  Parliament  as  if  he  were  bringing  an  action  at  law  or 
asserting  any  other  right  connected  with  the  enjoyment  of  the 
property  or  interest  which  he  claims."  * 

§  416.  In  the  United  States  a  different  view  has  been  taken. 
It  was  held  in  a  New  Jersey  case  that  the  legislature  in  passing 
its  laws,  even  when  they  affect  private  interests,  does  not  act  as 
a  court  whose  power  over  individuals  is  greater  than  its  ability 
to  use  its  power  justly,  but  as  the  legislative  branch  of  the 
government  with  which  the  courts  cannot  interfere.  "  It  is  no 
part  of  their  office  to  determine  in  advance  what  laws  ought  or 
ought  not  to  be  enacted,  or  to  interfere  directly  or  indirectly 
with  the  course  of  legislation."  2  Again,  it  is  said :  "  Every  citi- 
zen has  an  unquestioned  right  to  petition  either  branch  of  the 
legislature  upon  any  subject  of  legislation  in  which  he  is  inter- 
ested. Every  legislator  has  a  right  to  be  informed  of  the  views 
and  wishes  of  all  parties  interested  in  the  enactment  of  a  law. 
This  right  to  perfect  freedom  of  intercourse  between  the  repre- 
sentative and  his  constituents  is  not  founded  upon  any  consti- 

1  Stockton,  &c.  Hy.  Co.  ».  Leeds,  2  Story  v.  Jersey  City,  &c.  Co.,  16 
&c.  Ry.  Co.,  2  Phill.  670.  N.  J.  Eq.  13. 
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tutional  provision  or  bill  of  rights,  but  springs  from  the  very 
structure  of  the  government." 1 

§  417.  The  jurisdiction  of  English  courts  of  chancery  to 
interfere  with  applications  to  Parliament  is  certainly  conducive 
to  justice  in  many  cases.  The  power  of  Parliament  is  not  lim- 
ited by  any  law,  and  if  used  without  judgment  may  inflict 
serious  wrong  to  individuals.  It  will  be  denied  by  no  one  that 
a  court  of  equity,  acting  according  to  well-established  rules,  is  a 
tribunal  far  better  adapted  to  the  protection  of  private  interests 
than  a  committee  of  legislators. 

But  this  argument  leads  too  far.  If  the  jurisdiction  to  inter- 
fere with  applications  to  Parliament  could  be  deduced  from  the 
fact  that  Parliament  has  power  to  violate  private  rights  arbitra- 
rily, and  that  it  may  be  used  by  others  as  a  tool  or  dupe  for 
unjust  purposes,  a  court  of  equity  might  at  any  time  enjoin  any 
person  from  petitioning  Parliament  merely  because  some  other 
person  in  the  kingdom  might  be  wronged  thereby,  —  an  assump- 
tion of  supervisory  power  which  could  never  be  tolerated.  In 
Heathcote  v.  North  Staffordshire  Pty.  Co.,2  Lord  Cottenham  said : 
"  The  case  of  Parliament  differs  widely  from  that  of  the  courts 
of  common  law :  the  province  of  the  latter  is  to  enforce  legal 
rights,  and  the  object  of  the  injunction  is  to  prevent  an  in- 
equitable use  of  such  legal  rights ;  but  the  ordinary  province  of 
Parliament  in  such  bills  is  to  abrogate  existing  rights  and  to 
create  new  rights.  To  hold,  therefore,  that  no  application  should 
be  made  to  Parliament  because  the  object  of  such  application 
was  to  interfere  with  some  right  or  interest  of  some  other 
party,  would  be,  in  effect,  to  hold  that  this  court  should  by  its 
injunction  deprive  the  subject  of  the  benefit  of  parliamentary 
interference  in  all  such  cases.  .  .  .The  injunction  cannot  be 
granted  upon  the  ground  that  the  act  applied  for  would  interfere 
with  existing  rights,  it  being  the  very  object  of  it  to  do  so."  3 

§  418.  It  will  be  found  that,  in  all  the  cases  in  which  the 
jurisdiction  to  enjoin  petitions  to  Parliament  was  asserted,  there 
were  special  obligations  resting  upon  the  parties  not  to  prefer 

1  Story  v.  Jersey  City,  &c.  Co.,  16         8  See  Steele  v.  N.  &  M.  Ry.  Co., 
N.  J.  Eq."l3.  L.  R.  2  Ch.  240, 241,  per  Lord  Chelms- 

2  2  McN.  &  G.  100, 110.  ford. 
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the  petitions  complained  of.  In  some  of  the  cases  the  question 
was,  whether  an  application  to  Parliament  or  opposition  to  an 
application  should  be  enjoined  because  in  violation  of  an  express 
contract ;  in  others,  the  members  of  a  corporation  were  attempt- 
ing to  violate  their  duty  to  their  co-members ;  and  in  some  cases 
it  was  merely  an  unauthorized  use  of  the  corporate  name  which 
was  enjoined.  The  correct  view  seems  to  be,  that  the  jurisdic- 
tion of  equity  to  interfere  with  applications  to  Parliament  is 
merely  a  branch  of  the  jurisdiction  to  compel  parties  to  perform 
their  engagements;  and  that  when  parties  have  voluntarily 
undertaken  not  to  make  an  application  or  not  to  oppose  an 
application  to  Parliament,  equity  will  enforce  specific  perform- 
ance of  this  undertaking  by  process  of  injunction. 

This  view  seems  to  have  been  entertained  by  Vice-Chancellor 
Page- Wood.  In  a  very  instructive  judgment  delivered  by  him, 
he  held  that  a  contract  not  to  make  an  application  to  Parliament 
was  not  against  public  policy,  and  void,  but  that  it  ought  not  to 
be  specifically  enforced  by  injunction  in  the  particular  case.1 
The  question,  he  said,  was  "  not  whether  it  may  or  may  not  be 
inconsistent  with  public  policy  to  allow  such  an  agreement  to 
be  entered  into  at  all,  but  whether  this  court  should  interfere  for 
the  purpose  of  specifically  performing  the  agreement  by  pre- 
venting the  application  to  Parliament."  2 

1  Lancaster  &  Carlisle  Ry.  Co.  v.  2  Ibid.  309,  also  p.  302 ;  People  v. 
N.  W.  Ry.  Co.,  2  K.  &  J.  293.  Canal  Board,  55  N.  Y.  390,  400. 
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CHAPTER    VH. 

LEGISLATIVE   CONTROL  OVER   PRIVATE    CORPORATIONS. 


PART    I. 

THE  CONSTITUTIONALITY  OF  LEGISLATION  AFFECTING 
PRIVATE  CORPORATIONS. 

§  419.  The  Constitutional  Prohibition  against  State  Laws  im- 
pairing the  Obligation  of  Contracts.  —  The  Constitution  of  the 
United  States  provides  that  no  State  shall  pass  any  law  impair- 
ing the  obligation  of  contracts.1  This  provision  has  been  held 
to  apply  to  executed  as  well  as  to  executory  contracts,  and  to 
grants  as  well  as  to  promises.2  In  the  Dartmouth  College  case,3 
the  Supreme  Court  of  the  United  States  decided  that  a  charter 
of  incorporation  is  a  contract  within  the  meaning  of  the  Consti- 
tution ;  and  it  is  now  a  well-settled  rule  (to  be  taken,  however, 
subject  to  important  limitations)  that  the  charter  of  a  private 
corporation  can  neither  be  repealed  nor  altered  by  an  act  of  the 
legislature,  without  the  unanimous  consent  of  the  members  of 
the  corporation.4 

1  Art.  I.  §  10.  a  contract  between  the  State  and  the 

2  Fletcher  v.  Peck,  6  Cranch,  87,  corporators,  which  the   State  cannot 
136 ;  Dartmouth  College  v.  Woodward,  violate,  that  it  would  be  a  work  of 
4  Wheat.  682 ;  Farrington  v.  Tennes-  supererogation  to  repeat  the  reasons 
see,  95  U.  S.  683.  on  which  the  argument  is  founded." 

8  Dartmouth  College  v.  Woodward,  See  also  Clearwater  ».  Meredith,  1 

4  Wheat.  518.  Wall.  39 ;  Delaware  Railroad  Tax,  18 

4  In  Wilmington,  &c.  R.  R.  Co.  Wall.  225 ;  New  Orleans,  &c.  R.  R. 

v.  Reid,  13  Wall.  266,  Mr.  Justice  Co.  v.  Harris,  27  Miss.  517,  536; 

Davis  said :  "  It  has  been  so  often  Mowrey  v,  Indianapolis,  &c.  R.  R.  Co., 

decided  by  this  court  that  a  charter  of  4  Biss.  78  ;  Black  v.  Delaware,  &c. 

incorporation  granted  by  a  State  creates  Canal  Co.,  24  N.  J.  Eq.  467 ;  Zabriskie 
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§  420.  Other  Constitutional  Prohibitions.  —  The  prohibition 
of  the  Constitution  of  the  United  States  against  State  laws  im- 
pairing the  obligation  of  contracts  is  not  the  only  provision  by 
which  legislatures  are  restrained  from  infringing  upon  private 
property  and  contract  rights. 

The  Fourteenth  Amendment  of  the  Constitution  provides  that 
no  State  "  shall  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law." 

By  the  Fifth  Amendment  the  United  States  are  prohibited 
from  taking  private  property  for  public  use  without  just  com- 
pensation. And  similar  provisions  in  the  constitutions  of  the 
various  States  limit  the  powers  of  the  State  legislatures.1 

§421.  The  Charter  a  Contract  —  In  -what  Respects.  —  The 
rule  established  by  the  Dartmouth  College  case  was  acquiesced 
in  for  a  time;  but  it  has  been  much  criticised  of  late  years, 
since  its  full  effect  has  been  made  appreciable  by  the  rapid 
growth  of  corporations  in  number  and  importance,  and  a  ten- 
dency has  been  manifested  by  the  courts  to  limit  its  application 
as  far  as  possible.2 

The  statement  that  a  charter  of  incorporation  is  a  contract 
does  not  convey  a  very  definite  idea,  until  the  parties  to  the 
supposed  contract  and  the  exact  terms  of  their  agreement  have 
been  shown.  We  have  seen  that  the  charter  of  a  private  cor- 
poration fulfils  a  twofold  purpose.  It  constitutes  a  grant  from 
the  State  to  the  corporators  of  particular  franchises  or  privileges  ; 
and  it  also  contains  the  agreement  existing  between  the  mem- 
bers of  the  corporation. 

It  has  been  decided  that  a  charter  is  a  contract  within  the 
protection  of  the  Constitution  of  the  United  States  for  both  of 

v.  Hackensack,   &c.   R.    R.    Co.,   18  an  alteration  on  their  behalf  (sttpra, 

N.  J.  Eq.  178 ;  Lauman  v.  Lebanon  §  204)  ;  but  in  these  cases  the  change 

Valley   R.    R.    Co.,    30   Pa.  St.  46 ;  is  not  brought  about  by  means  of  the 

Cooley's    Constitutional    Limitations,  legislative  powers  of  the  State. 
279,  and  cases  there  cited.  1  Pumpelly  v.  Green  Bay  Co.,  13 

The  legislature  of  a  State  may  ex-  Wall.  166. 

pressly  reserve   the   right  to   revoke          2  See  Shirley  on  The  Dartmouth 

or  alter  a  charter  of  incorporation  at  College   Causes  ;    8   Am.   Law  Rev. 

pleasure   (infra,   §  463) ;   or  the  cor-  189 ;  Southern  L.  Rev.  N.  s.  vol.  ii. 

porators  may  delegate  to  a  majority  22,  247,  500,  661,  vol.  iii.  62,   185, 

of  their  number  the  power  to  accept  also  vol.  i.  401. 
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these  reasons.  It  is  important,  however,  to  distinguish  carefully 
between  them,  as  very  different  questions  may  arise  in  their 
application.1 

§  422.  The  Grant  of  Franchises  a  Contract  —  The  decision 
that  a  grant  of  a  charter  of  incorporation  is  a  contract  between 
the  State  and  the  corporators  involves  two  distinct  points.  It 
implies,  firstly,  that  a  grant  of  franchises  is  a  "  contract "  within 
the  meaning  of  the  constitutional  prohibition ;  and,  secondly,  that 
the  legislature  of  a  State  has  constitutional  power  to  limit  or  bar- 
gain away  a  portion  of  the  legislative  power  of  the  State  itself. 

It  should  be  borne  in  mind  that  the  legislature  of  a  State  is 
not  the  State  itself,  and  that  it  can  grant  franchises  in  the  name 
of  the  State  solely  by  virtue  of  the  powers  delegated  to  it. 
Hence,  if  a  grant  of  franchises  is  a  contract  which  cannot  be 
impaired  by  subsequent  legislation,  the  legislature  of  a  State 
must  have  constitutional  authority  to  make  a  contract  or  treaty 
on  behalf  of  the  State,  by  which  a  portion  of  the  legislative 
power  of  the  State  is  irrevocably  given  up  or  relinquished. 

The  principles  of  constitutional  law  underlying  this  question 
cannot  be  discussed  in  this  treatise.  It  is  sufficient  to  say  that 
it  is  settled  by  the  highest  authority  that  such  power  does  exist 
to  a  limited  extent,  unless  it  be  expressly  taken  away  by  the 
State  constitutions. 

§  423.  Assuming  that  the  legislature  of  a  State  has  the  power 
to  make  an  irrevocable  grant  of  franchises,  it  would  seem  reason- 
able to  hold  such  a  grant  to  be  a  "contract"  within  the  protec- 
tion of  the  Federal  Constitution.  The  constitutional  prohibition 
against  State  laws  impairing  the  obligation  of  contracts  is  not 
merely  an  arbitrary  enactment,  if  is  based  upon  a  broad  prin- 
ciple of  justice, —  the  protection  of  the  individual  members  of 
the  State  from  unfair  treatment  and  oppression  by  the  majority 
or  by  the  legislative  branch  of  the  government.  It  is  apparent 
that  all  classes  of  mutual  dealings  are  equally  within  the  princi- 
ple of  the  rule.  The  same  reasons  of  policy  exist  for  protecting 
grants  as  well  as  unexecuted  agreements,  sales  as  well  as  con- 
tracts to  sell  at  a  future  time,  from  hostile  State  legislation. 

1  See  Stone  v.  Mississippi,  101  U.  S.  814,  817,  per  Mr.  Chief  Justice 
Write. 

418 


CHAP.  VH.]      LAWS   AFFECTING   CORPOEATIONS.  §  424 

It  has  often  been  held  that  a  State  cannot  enact  a  law  im- 
pairing a  grant  made  by  an  individual  There  is  no  reason  why 
a  different  rule  should  be  applied  to  a  grant  made  by  a  sovereign 
State.  NOT  can  any  distinction  founded  on  principle  be  pointed 
out  between  a  grant  of  franchises  and  a  grant  of  property,  or  of 
an  incorporeal  right.  The  franchises  of  an  ordinary  trading  cor- 
poration are  conferred  by  the  State  solely  for  the  benefit  of  the 
shareholders  of  the  company ;  they  are  not  laws  passed  for  the 
government  of  the  community.1  There  is  no  difference  in  this 
respect  between  a  grant  of  a  franchise  or  special  privilege  and  a 
grant  of  land  or  other  property  by  an  act  of  the  legislature.2 

§  424.  It  is  essential  to  bear  in  mind  the  distinction  between 
a  simple  grant  by  the  State  and  a  legislative  enactment.  Con- 
sidered as  a  simple  grant  of  franchises,  a  charter  which  is  abso- 
lute in  terms  must  be  treated  as  irrevocable.  A  grant  never 
impliedly  reserves  to  the  grantor  a  right  to  defeat  his  own  grant ; 
nor  has  a  contractor  an  implied  right  to  annul  his  contract. 
Hence  the  legislature  cannot  claim  that  there  is  an  implied  res- 
ervation in  the  grant  of  a  charter,  that  it  shall  be  revocable  at 
will.3  If,  then,  the  grant  of  charter  is  not,  ~by  its  terms,  revo- 

1  There  is  a  plain  difference  in  this  and  is,  in  the  strictest  sense  of  the 
respect  between  a  charter  granted  to  terms,  a  grant.    2  Bl.  Com.  317,  346 ; 
a  private  corporation  and  a  law  creat-  Sheph.  Touchst.  cli.  12,  p.  228.    Was  it 
ing  a  municipal  corporation.     The  for-  ever  imagined  that  land,  voluntarily 
mer  is  offered  to  the  corporators,  the  granted  to  any  person  by  a  State,  was 
latter  is  imposed  without  their  consent,  liable  to  be  resumed  at  its  own  good 
The  former  is  conferred  for  the  benefit  pleasure  ?     Such  a  pretension  would, 
of  the  grantees,  the  latter  is  merely  a  under    any    circumstances,    be    truly 
measure  for  the  convenient  government  alarming ;  but,  in  a  country  like  ours, 
of  the  community.     The  members  of  a  where  thousands  of  land  titles  had  their 
private  corporation  invest  their  money  origin  in  gratuitous  grants  of  the  States, 
upon  the  faith  of  their  charter,  and  it  would  go  far  to  shake  the  founda- 
enter  into  a  mutual  agreement  with  tions  of  the  best  settled  estates.     And 
regard  to  the  use  of  the  money  so  in-  a  grant  of  franchises  is  not,  in  point 
vested ;  this  is  not  the  case  with  the  of    principle,    distinguishable  from  a 
members  of  a  municipal  corporation.  grant  of  any  other  property."      See 

2  In  Dartmouth  College  v.  Wood-  also,  per  Mr.  Justice  Washington,  4 
ward,  4  Wheat.  683,  684,  Mr.  Justice  Wheat.  657,  658;  Pennsylvania  College 
Story  said :    "  A  gift,  by  the   crown,  Cases,  13  Wall.  214 ;  Davis  v.  Gray, 
of  incorporeal  hereditaments,  such  as  16  Wall.  203 ;  Farrington  v.  Tennes- 
corporate  franchises,  when  executed,  see,  95  U.  S.  683. 

comes  completely  within  the  principle,          &  See,    per  Mr.   Justice    Bradley, 

419 


§  426      THE  LAW  OF  PRIVATE  CORPORATIONS.      [CHAP.  VII. 

cable,  it  cannot  be  revoked  by  the  State  in  its  character  of 
grantor.  Nor  can  it  be  revoked  by  the  State  in  the  exercise  of 
its  legislative  powers,  for  that  is  prohibited  by  the  Constitu- 
tion of  the  United  States. 

§  425.  The  Contract  between  the  Stockholders.  —  It  has  been 
shown  in  a  preceding  chapter  that  a  corporation  is  an  association 
formed  by  a  contract  between  the  members  who  compose  it.1 
The  stockholders  of  a  corporation  mutually  agree  to  unite  for 
the  purposes  indicated  in  their  charter.  Each  stockholder  agrees 
to  contribute  his  proportionate  share  of  the  capital  of  the  asso- 
ciation, and  each,  in  return,  becomes  entitled  to  a  share  in  the 
profits  and  in  the  management  of  the  corporate  affairs.  The. 
agreement  thus  created  is,  in  the  strictest  sense  of  the  word,  a 
contract;  and  every  reason  exists  for  treating  it  as  a  contract 
within  the  meaning  of  the  provision  of  the  Constitution  of  the 
United  States,  that  no  State  shall  pass  any  law  impairing  the 
obligation  of  contracts. 

Accordingly,  it  was  decided  by  the  Supreme  Court  of  Penn- 
sylvania that  a  stockholder  in  a  corporation  could  not  be  com- 
pelled, by  an  act  of  the  legislature,  to  become  a  stockholder  in  a 
new  corporation  formed  by  consolidation.  Chief  Justice  Agnew, 
delivering  the  opinion  of  the  court,  said :  "  He  may  object  that 
it  is  a  violation  of  the  contract  by  which  he  and  his  associates 
agreed  to  become  one  corporate  company  for  a  given  purpose : 
that  he  united  in  the  association  for  one  purpose,  then  agreed 
on,  and  now  the  majority  are  diverting  their  capital  to  a  different 
purpose.  This  is  a  violation  of  chartered  contracts ;  not  the 
supposed  contract  between  the  government  and  the  corporators, 
but  the  one  between  the  corporators  themselves."  2 

§  426.  The  doctrine  that  the  grant  of  franchises  contained  in 
a  charter  of  incorporation  constitutes  a  contract  between  the 
State  and  the  corporators  prevents  a  State  from  withdrawing 
any  of  the  special  privileges  granted  to  a  t>ody  of  corporators, 
or  from  destroying  their  legal  right  to  act  in  a  corporate  capacity. 

Sinking  Fund  Cases,  99  U.  S.  749.  2  Lauman  v.  Lebanon  Valley  R  R. 

Compare  supra,  §  196.  Co.,  30  Pa.  St.  46,  per  Lowrie,  C.  J. 

1  Supra,    Chapter  IV.      See  also  See  also  Black  P.  Delaware  &  Raritan 

§§  1-3.  Canal  Co.,  24  N.  J.  Eq.  455,  468. 
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A  State  cannot  in  any  manner  alter  the  purposes  of  a  cor- 
poration, as  set  forth  in  its  charter,  because  that  would  impair 
the  contract  existing  between  the  members  of  the  association. 
A  law  imperatively  altering  the  charter  of  a  private  corporation 
would  impair  the  obligation  of  ttie  written  agreement  upon 
which  the  shareholders  have  joined  in  their  common  enter- 
prise; it  would  impair  the  obligation  of  the  trust  assumed 
by  the  corporation  in  favor  of  its  individual  members.1  It 
would,  in  addition  to  this,  without  "due  process  of  law,"  and 
without  "just  compensation,"  take  away  from  the  corporat- 
ors funds  invested  by  them  upon  certain  specified,  trusts,  and 
would  apply  these  funds  to  uses  to  which  their  owners  never 
consented.2 

§427.  When  Franchises  are  revocable. — A  grant  by  a 
State  of  a  continuing  privilege  or  future  right,  such  as  an  exemp- 
tion from  taxation,  to  a  corporation  already  in  existence  may 
be  revoked,  unless  it  be  binding  upon  the  State  as  a  contract. 
It  is  necessary,  therefore,  that  such  grant  be  made  upon  a  valid 
consideration.  An  exemption  from  taxation  is  in  effect  a  prom- 
ise not  to  tax,  and  a  promise  without  a  consideration  is  not 
binding.3 

But  although  a  grant  of  a  continuing  privilege,  such  as  an 
exemption  from  taxation,  be  void  as  a  contract,  for  want  of  a 
consideration,  it  remains  valid  as  a  law  enacted  by  the  legis- 
lature, and  must  therefore  be  enforced  until  repealed.  Any 
benefits  received  in  pursuance  of  a  promise  made  without  a  con- 
sideration constitute  a  gift,  and  cannot  be  subsequently  revoked 
by  the  donor. 

§  428.  A  State  can  repeal  amendments  added  to  the  charters 
of  existing  corporations,  only  provided  no  constitutional  prohi- 
bition be  thereby  infringed.  A  gratuitous  promise  by  a  State, 

1  Compare  supra,  §  381.  Church     Hospital      v.     Philadelphia 

2  Sinking  Fund  Cases,  99  U.   S.  County,  24  How.  300 ;  Hewitt  ».  New 
737,  738,   7^6,  761,  766.     Compare  York,  &c.  R.  R.  Co.,  12  Blatchf.  452; 
Nevitt  v.  Bank  of  Port  Gibson,  6  Sm.  People  v.  Commissioners  of  Taxes,  47 
&  M.  563.  N.  Y.  501 ;  St.  Louis,  &c.  R.  R.  Co. 

8  Tucker  v.  Ferguson,  22  Wall.  v.  Loftin,  30  Ark.  693.  Compare 
574;  West  Wisconsin  R.  R.  Co.  v.  Derby  Turnpike  Co.  v.  Parks,  10 
Supervisors,  93  U.  S.  595 ;  Christ  Conn.  543. 
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such  as  a  promise  of  an  annuity  or  an  exemption  from  taxation 
given  without  a  consideration,  may  be  withdrawn ;  but  if  any 
consideration  was  given  for  the  promise  or  grant,  it  must  be  held 
binding  as  a  contract,  and  inviolable.1 

If  an  amendment  of  a  charter  be  not  merely  a  gratuitous 
promise  by  the  State  of  a  privilege  or  immunity  to  be  enjoyed 
in  the  future,  but  an  alteration  of  the  charter  contract  itself, 
then  it  would  clearly  be  as  inviolable  as  the  original  charter 
of  incorporation  was.  A  franchise  granted  by  the  legislature 
to  a  corporation,  without  any  consideration  whatever,  consti- 
tutes merely  a  license,  and  may  be  revoked  at  any  time  until 
acted  upon ;  but,  after  the  corporation  has  acted  under  the 
grant  of  authority,  it  cannot  be  revoked  so  as  to  impair  vested 
rights.2 

§  429.  What  Laws  are  unconstitutional  —  General  Rule.  — 
We  have  seen  that  a  charter  is  a  contract,  and  therefore 
protected  by  the  Constitution  of  the  United  States  from  im- 
pairment by  State  laws,  for  two  distinct  reasons,  depend- 
ing upon  the  twofold  purpose  which  a  charter  fulfils.  These 
are:  — 

First.  Because  a  charter  constitutes  a  grant  of  franchises  or 
privileges  from  the  State  to  the  corporators. 

Second.  Because  it  contains  the  agreement  which  binds  the 
several  corporators  together.  If,  then,  a  State  law  impairs  the 
obligation  of  a  charter  with  respect  to  either  of  these  two  pur- 
poses, it  must  be  held  to  be  unconstitutional  and  void. 

§  430.  Laws  impairing  Franchises.  —  Common  to  all  corpo- 
rations is  the  franchise  of  acting  in  a  corporate  capacity.  This 
franchise  is  a  special  privilege  granted  by  the  State  to  the  cor- 
porators, and  is  essential  to  their  legal  existence  as  a  corpora- 
tion.3 It  can  therefore  neither  be  destroyed  nor  diminished 
without  the  consent  of  the  grantees. 

Nor  can  any  other  franchise,  privilege,  or  immunity  granted 
by  a  State  to  a  body  of  corporators,  through  their  original 

1  St.  John's  College  v.  State,  15  more,  &c.  R.  R.  Co.  v.  Nesbit,  10 
Md.  330.  How.  395. 

2  Covington  &  L.   R.  R.  Co.  v.         «  Supra,  §§  1-4. 
Kenton  City,  12  B.  Monr.  144 ;  Balti- 
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charter  of  incorporation,  or  subsequently  for  a  new  consideration, 
be  revoked  or  altered  by  the  State.  Thus,  the  privileges  of  being 
exempt  from  taxation,1  of  charging  more  than  the  usual  rate  of 
interest,2  of  condemning  land  by  exercise  of  the  power  of  emi- 
nent domain  belonging  to  the  State,3  of  fixing  the  tariff  or  tolls 
to  be  charged  upon  a  public  road,4  of  forming  a  new  corpora- 
tion by  consolidation  with  another  company,5  an  exemption  of 
the  servants  of  a  company  to  serve  upon  juries  or  work  upon 
roads,6  when  conferred  upon  a  corporation  by  its  charter,  con- 
stitute binding  contracts  which  cannot  be  impaired  by  State 
legislation. 

§  431.  Exclusive  Privileges. — The  legislature  of  a  State  may 
grant  an  exclusive  privilege  or  monopoly,  unless  prohibited  from 
doing  so  by  the  constitution  of  the  State."  A  grant  of  this 
character  is  irrevocable  if  made  upon  a  sufficient  consideration 
or  in  the  charter  of  a  corporation,  and  can  therefore  not  be  im- 
paired by  subsequent  legislation.8 

But  a  grant  of  an  exclusive  privilege  or  monopoly  can  in  no 
case  be  implied.  Thus,  if  a  company  is  incorporated  for  the 
purpose  of  building  a  high-road  or  a  toll-bridge,  but  without  an 
express  agreement  on  the  part  of  the  State  that  no  rival  com- 
pany shall  be  incorporated,  the  State  may  charter  another  high- 


1  Jefferson  Bank  v.Skelley,!  Black,  more  &  O.  R.  R.  Co.,  4  G.  &  J.  I, 
436 ;  Home  of  the  Friendless  v.  Rouse,  108,  109. 

8  Wall.  430;  Wilmington  R.  R.  Co.         4  Hamilton  v.  Keith,  5  Bush,  458; 

v.  Reed,  13  Wall.   264  ;    McGee  v.  Philadelphia,  &c.  R.  R.  Co.  v.  Bowers, 

Mathis,  4  Wall.  143 ;  Pacific  R.  R.  4  Houst.  506.    Compare  note,  13  Am. 

Co.  v.  McGuire,   20  Wall.  36,   46 ;  L.  Reg.  185 ;  Sloan  v.  Pacific  R.  R. 

Dodge  v.  Wolsey,  18  How.  331.  Co.,  61  Mo.  24 ;  Atty.-Gen.  ».  Rail- 

ThepowerofthelegislatureofaState  road  Companies,  35  Wis.  588.     See 

to  barter  away  the  right  of  taxation  in  also  Chicago,  &c.  R.  R.  Co.  v.  Iowa, 

any  case  has  been  strongly  contested.  94  U.  S.  161 ;    Shields   v.  Ohio,   95 

See  dissenting  opinion  of  Mr.  Justice  U.  S.  319. 

Miller,   8   Wall.   441,   Chief   Justice         6  Zimmer  v.  State,  30  Ark.  680. 
Chase    and    Mr.   Justice   Field  con-         6  Ibid, 
curring.  7  Gibbons  v.  Ogden,  9  Wheat.  74 ; 

2  Hazen  v.  Union  Bank,  1  Sneed,  Slaughter-House  Cases,  16  Wall.  65, 
115.  and  cases  below. 

8  Chesapeake  Canal  Co.  ».  Balti-         8  Boston  v.  Salem,  &c.  R.  R.  Co., 

2  Gray,  1,  32-34,  and  cases  cited. 
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road  or  a  free  bridge,  whose  existence  may  cause  serious  injury 
to  the  business  of  the  former  company.1 

Nor  can  a  grant  of  an  exclusive  privilege  be  extended  beyond 
its  obvious  meaning.  Thus,  the  exclusive  right  to  build  a  bridge 
at  a  given  point  would  not  prevent  the  establishment  of  a  ferry.2 
In  a  case  decided  by  the  Supreme  Court  of  the  United  States, 
it  was  held  that  an  exclusive  right  to  build  a  bridge  at  a  certain 
point  was  not  infringed  by  the  establishment  of  a  bridge  for 
the  passage  of  railway  trains  alone.3 

§  432.  If  a  privilege  granted  by  the  State  is  of  such  a 
character  that  it  cannot  be  enjoyed  by  several  parties  at  the 
same  time,  the  State  cannot  impair  its  original  grant  by  sub- 
sequently conferring  similar  privileges  upon  other  parties. 
Thus,  if  a  canal  company  has  been  invested  with  the  franchise 
to  select  and  acquire  land  upon  a  certain  route  for  the  purpose 
of  building  the  canal,  the  State  cannot  afterwards  enable  a  rail- 
road company  to  occupy  difficult  passes  along  the  same  route, 
so  as  to  exclude  the  former  company  from  the  priority  of 
choice.4 

§  433.  Conditions  of  the  Grant  cannot  be  altered.  — A  State 
may  grant  franchises  to  a  corporation  upon  condition  that  the 
grantee  shall  assume  certain  duties  or  obligations.  Under  these 
circumstances  the  State  cannot  impair  its  grant  by  altering  the 
conditions  subject  to  which  the  grant  was  made. 

Thus,  if  a  company  was  chartered  to  build  a  bridge  provided 
it  keep  "  suitable  draws  which  shall  be  at  least  thirty  feet  wide," 
the  State  cannot  require  different  draws,  if  those  built  by  the 

1  Charles  River  Bridge  v.  Warren    2    Dill.    332.      Compare    Piscataqua 
Bridge,  11  Pet.  535,  549 ;   Turnpike    Bridge  Co.  v.  New  Hampshire  Bridge 
Co.  v.  State,  3  Wall.  210;  Bradley  v.    Co.,  7  N.  H.  35. 

South  Carolina,  &c.  Co.,  1   Hughes,  8  Bridge  Proprietors  v.  Hoboken 

72;    Shorter  v.   Smith,   9   Ga.   517;  Co.,   1   Wall.   116.     Compare  Rich- 

Tuckahoe    Canal    Co.    v.    Tuckahoe  mond,  &c.  R.  R.  Co.  v.  Louisa  R.  R. 

R.  R.  Co.,  11  Leigh,  42  ;  Illinois,  &c.  Co.,  13  How.  71 ;  but  see  Enfield  Toll 

Canal  Co.  v.  Chicago  &  R.  I.  R.  R.  Bridge  Co.  v.  Hartford  &  N.  H.  R.  R. 

Co.,  14  111.  313;  Piscataqua  Bridge  Co.,  17  Conn.  40. 

Co.  ».  New  Hampshire  Bridge  Co.,  7  4  Chesapeake,    &c.   Canal    Co.   v. 

N.  H.  63.  Baltimore,  &c.  R.  R.,  4  G.  &  J.  1. 

2  Parrott  v.  City  of  Lawrence,  &c., 
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company  be  in  fact  suitable  to  circumstances  and  at  least  thirty 
feet  wide.1 

§  434.  Laws  impairing  the  Mutual  Contract  of  the  Stockhold- 
ers.—  A  law  impairing  the  obligation  of  the  contract  existing 
between  the  stockholders  of  a  corporation  is  unconstitutional, 
although  it  leave  their  franchises  wholly  untouched.2  A  State 
cannot  in  any  manner  alter  the  mutual  relationship  between  the 
members  of  a  corporation,  nor  their  relative  rights  and  duties, 
as  established  by  their  voluntary  agreement  when  the  company 
was  formed.  Thus,  a  law  purporting  to  authorize  the  majority 
to  extend  or  alter  the  business  of  a  corporation  against  the  will 
of  the  minority  would  be  unconstitutional,  although  it  contain 
a  grant  of  new  franchises  to  the  corporators  and  no  existing 
franchise  be  thereby  impaired.3 

§  435.  A  provision  in  a  charter  limiting  its  duration  to  a 
specified  period  of  time  has  been  construed  as  a  limitation  upon 
the  continuance  of  the  contract  between  the  corporators.  Hence 
a  law  compelling  a  corporation  to  continue  its  business  after  its 
charter  has  expired  by  its  own  limitation  would  be  unconstitu- 
tional.4 So,  if  all  the  franchises  of  a  corporation  come  to  an 
end  by  forfeiture  or  by  voluntary  dissolution  of  the  company, 
the  rights  of  the  individual  shareholders  arising  out  of  their 
mutual  agreement  would  be  protected  by  the  Constitution  of 
the  United  States  from  hostile  State  legislation.6 

A  law  altering  the  business  or  management  of  a  corporation 
chartered  by  a  foreign  State  would  not  be  unconstitutional,  be- 
cause impairing  the  obligation  of  any  grant  of  franchises  ;  for 
franchises  are  not  operative  beyond  the  jurisdiction  of  the  State 
granting  them.3  Yet  a  law  of  this  character  would  be  unconsti- 

1  Commonwealth  v.  New  Bedford  78 ;  Lauman  v.  Lebanon  Valley  R.  R. 
Bridge,    2    Gray,    339  ;    Washington  Co.,  30  Pa.  St.  46;  Zabriskie  v.  Hack- 
Bridge   Co.  v.  State,   18    Conn.    53 ;  ensack,  &c.  R.  R.  Co.,  18  N.  J.  Eq. 
Monongahela    Nav.  Co.   v.   Coon,    6  178 ;  Black  v.  Delaware,  &c.  C.  Co., 
Pa.  St.  379.  24  N.   J.  Eq.  467 ;  and  see  supra, 

2  Supra,  §  425.  §§  196-202,  314. 

8  New  Orleans  R,.  R.  Co.  v.  Har-         *  Compare  supra,  §  215,  and  infra t 

ris,  27  Miss.  517,  536  ;  Clearwater  v.  §§  448,  666. 
Meredith,   1   Wall.    39 ;    Mowrey   v.         5  Infra,  \  662. 
Indianapolis,  &c.  R.  R.  Co.,  4  Biss.          6  Infra,  §  500. 
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tutional,  because  impairing  the  contract  between  the  members  of 
the  company.  Thus,  if  a  corporation  were  chartered  by  the 
State  of  New  York  for  the  business  of  life  insurance  only,  its 
business  could  not  be  extended  to  fire  insurance  in  Illinois,  by 
virtue  of  a  law  of  that  State,  against  the  will  of  any  stockholder 
in  the  company.1 

§  436.  What  Laws  impair  the  Obligation  of  a  Contract.  —  It 
would  be  a  departure  from  the  plan  of  this  treatise  to  examine 
in  detail  what  laws  impair  the  obligation  of  contracts.  It  may 
be  stated  as  a  general  rule  that  every  law  which  impairs  the 
obligation  of  a  contract  is  unconstitutional,  and  that  it  is  imma- 
terial in  such  case  to  what  extent  the  contract  has  been  im- 
paired.2 

A  State  cannot,  by  indirect  means,  avoid  the  application  of  a 
constitutional  prohibition.  Any  law  whose  operation  would 
impair  the  obligation  of  a  contract  is  unconstitutional,  though 
it  profess  to  leave  the  contract  unimpaired.  Thus,  the  State 
cannot  take  away  the  remedies  for  the  enforcement  of  an  exist- 
ing contract ; 3  nor  can  it  make  the  exercise  of  a  legal  right  or 
franchise  a  punishable  offence.* 

§  437.  Corporations  are  subject  to  the  General  Laws.  —  The 
general  laws  determining  the  rights  and  duties  01  individuals 
apply  to  corporations,  except  when  they  are  not,  in  the  nature  of 
things,  applicable  to  corporations,  or  when  they  are  rendered 
inapplicable  by  act  of  the  legislature.5  This  follows,  neces- 
sarily, from  the  nature  and  constitution  of  a  corporation.  It 
has  been  pointed  out  that  a  corporation  is  merely  an  associa- 
tion of  individuals,  to  whom  the  legislature  has  granted  cer- 
tain franchises  or  privileges  by  charter.  It  is  clearly  not  the 
intention  of  the  legislature,  in  incorporating  a  number  of  per- 
sons, to  discharge  them  from  the  operation  of  the  general  laws 
of  the  land.  There  is  no  reason,  then,  why  they  should  not 

1  Infra,   §    529.     Compare   supra,    69  ;   Edwards   v.  Kearsey,  96   U.  S. 
§  186  ;  infra,  §§  501,  610.  595;  Planters'  Bank  v.  Sharp,  6  How. 

2  Green  v.  Biddle,  8  Wheat.  84 ;    301,  332. 

Von  Hoffman   v.   City  of  Quincy,  4  4  Bailey  v.  Philadelphia,  W.,  &c. 

Wall.  551,  554 ;  Fanington  v.  Tennes-  R,  11.  Co.,  4  Han-ing.  389.     Compare 

see,  95  U.  S.  683.  Sloan  v.  Pacific  R.  R.  Co.,  61  Mo.  24. 

8  Tennessee  v.  Sneed,   96   U.   S.  6  Compare  supra,  §  38. 
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remain  subject  to  the  general  laws  after  incorporation  as  well 
as  before,  whether  acting  jointly  or  severally,  or  in  a  corporate 
capacity. 

§  438.  The  Power  of  Legislation  over  Corporations.  — Whether 
a  law  enacted  by  a  State  shall  be  applied  to  existing  corpora- 
tions depends  upon  two  considerations. 

First.  Had  the  State  the  power  to  make  the  law. 

Second.  Was  the  law  intended  to  apply  to  corporations. 

That  corporations  are  subject  to  the  law-making  power  of  the 
State,  to  the  same  extent  as  unincorporated  individuals,  is 
obvious.  The  legislature,  in  granting  corporate  franchises  to  a 
number  of  persons,  neither  intends,  nor  has  it  the  power,  to 
emancipate  them  forever  after  from  the  law-making  power  of 
the  State.  The  legislative  powers  of  a  State  over  its  citizens, 
whether  incorporated  or  not,  is  unrestrained  'except  by  constitu- 
tional limitations. 

§  439.  It  would  bfc  wholly  outside  of  the  scope  of  this  trea- 
tise to  consider  in  detail  to  what  extent  the  States  are  restricted 
by  constitutional  limitations  in  their  power  of  legislation  over 
private  corporations.  An  inquiry  of  this  character  would  in- 
volve going  over  the  whole  field  of  constitutional  law ;  for  all 
the  important  constitutional  provisions  regarding  property  and 
contract  rights  apply  to  persons  under  all  circumstances,  and 
therefore  to  persons  who  are  incorporated.  The  prohibition  of 
the  Constitution  of  the  United  States  against  State  laws  impair- 
ing the  obligation  of  contracts  is  in  no  sense  peculiar  to  corpo- 
rations ;  but  it  may  properly  be  considered  in  this  connection, 
so  far  as  its  application  involves  an  examination  into  the  nature 
and  constitution  of  corporations  in  general. 

§  440.  What  Laws  are  constitutional  —  General  Rule.  —  It 
has  been  shown  in  the  preceding  sections  that  a  charter  of 
incorporation  is  protected  by  the  Constitution  of  the  United 
States  from  impairment  by  State  legislation,  for  two  reasons. 
These  are,  firstly,  because  a  charter  of  incorporation  involves  a 
grant  of  franchises  from  the  State  to  the  corporators ;  and, 
secondly,  because  it  involves  a  contract  between  the  corporators 
themselves.  If,  then,  a  law  applying  to  a  corporation  neither 
impairs  the  franchises  granted  by  the  State  nor  the  agreement 
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between  the  corporators,  it  cannot  be  held  unconstitutional  upon 
the  ground  that  it  impairs  a  contract  arising  out  of  the  incor- 
poration of  the  company.1 

§  441.  The  Power  to  pass  Laws  for  the  Government  and 
"Welfare  of  the  Community.  — It  is  evident  that  the  prohibition 
of  the  Constitution  of  the  United  States  against  State  laws 
impairing  the  obligation  of  contracts  was  not  intended  to  anni- 
hilate all  legislative  powers  of  the  States  with  respect  to  exist- 
ing contracts.  The  power  to  make  laws  for  the  welfare  and 
safety  of  the  community  is  essential  to  the  existence  of  every 
State ;  and  hence  it  cannot  be  supposed  that  it  was  the  intention 
of  the  several  States  to  relinquish  this  power,  in  assenting  to 
the  Federal  Constitution.2  Police  laws  for  the  protection  of  the 
community  from  nuisances  and  dangers,  and  regulations  for  the 
proper  administration  of  public  affairs  and  the  easy  attainment 
of  justice,  have  universally  been  held  valid.  All  ordinary  con- 
tracts are  subject  to  these  general  legislative  powers  of  the 
States ;  and  there  is  no  different  rule  applicable  to  the  contracts 
by  which  a  private  corporation  is  formed. 

The  character  of  the  contract  existing  between  the  stockhold- 
ers of  a  private  corporation  has  been  considered  at  length  in  the 
preceding  chapters,  and  it  has  been  pointed  out  that  this  con- 
tract is  in  many  respects  analogous  to  the  contract  existing 
between  the  members  of  a  simple  copartnership.  Both  classes 
of  contracts  are  subject  to  the  general  legislative  powers  of  the 
States,  and  both  are  equally  within  the  protection  of  the  Federal 
Constitution.  In  many  cases,  therefore,  the  constitutionality  of 
State  legislation,  affecting  the  charters  of  private  corporations, 
may  be  determined  by  reference  to  the  same  considerations  as 
the  constitutionality  of  similar  legislation  affecting  ordinary 
articles  of  copartnership. 

The  franchise  of  acting  in  a  corporate  capacity,  conferred  by 
a  charter  of  incorporation,  is  coextensive  with  the  agreement 

1  A  law  changing  the  name  of  a         2  See  per  Mr.  Justice  Daniel  in 
corporation  does  not  alter  the  contract    West  River  Bridge  Co.  v.  Dix,  6  How. 
between    the   shareholders   or  impair    531,  532. 
any  of  their  franchises.      Delaware, 
&c.  E.  R.  Co.  v.  Irick,  3  Zabr.  321. 
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between  the  members  of  the  company.  This  franchise  is  merely 
a  permission  given  by  the  legislature  to  the  stockholders,  en- 
abling them  to  form  a  corporation  and  to  carry  on  the  business 
for  which  they  have  agreed  to  unite  in  a  corporate  capacity.1 
Hence,  as  a  rule,  any  general  legislation  which  does  not  impair 
the  agreement  entered  into  by  the  stockholders  of  a  corporation 
between  each  other  does  not  impair  their  franchise  of  acting 
in  a  corporate  capacity. 

It  is  well  settled  that  any  grant  of  a  special  privilege  or 
immunity  must  be  strictly  construed,  and  that  no  presumption 
can  be  made  in  favor  of  the  grant.2  It  is  clear,  therefore,  that 
an  exemption  from  further  general  legislation  can  never  be 
implied.3 

§  442.  Police  Powers  cannot  be  abridged.  —  It  is  to  be 
observed  that  there  are  certain  powers  belonging  to  the  States 
which  no  legislature  can  limit,  even  in  a  particular  case,  by  a 
contract  or  grant  of  franchises.  These  powers  are  generally 
called  the  police  powers,  and  their  undirninished  existence  is 
essential  to  the  welfare  of  the  community.  It  must,  therefore, 
be  considered  in  excess  of  the  powers  delegated  by  the  people 
to  their  legislatures,  to  abridge  these  powers  by  any  contract  or 
grant  of  franchises.4 

Stone  v.  Mississippi6  is  an  important  authority  upon  this  point. 
The  legislature  of  the  State  of  Mississippi  had  chartered  a  cor- 
poration, with  the  privilege  of  holding  lotteries  for  a  period  of 
twenty-five  years,  in  consideration  of  certain  payments  to  be  made 
to  the  State.  Before  this  charter  had  expired,  the  State  adopted 
a  constitution,  declaring  that  no  lottery  theretofore  authorized  be 
permitted  to  be  drawn  or  tickets  therein  to  be  sold.  It  was 
claimed  that  this  provision  was  in  violation  of  the  Constitution 
of  the  United  States,  because  impairing  the  franchises  previ- 

1  Supra,  §§  27,  149.  Gorman  v.  Pacific,  &c.  R.  R.  Co.,  26 

2  Supra,  §  153.  Mo.  441,  450;  Galena,  &c.  R.  R.  Co., 
8  See  Thorpe  v.  Rutland,  &c.  R.  R.    v.  Loomis,  13  111.  548  ;  Beer  Co.  17. 

Co.,  27  Vt.  140,  and  cases  cited ;  Nel-    Massachusetts,  97  U.  S.  32  ;  Supple- 
son  v.  Vermont,  &c.  R.  R.  Co.,  26    ment,  9  Cusb.  604,  608. 
Vt.  717;  Branin  v.  Connecticut,  &c.          4  Supra,  §  422. 
R.  R.  Co.,  31  Vt.  214 ;  Peters  v.  St.         5  101  U.  S.  814. 
Louis,  &c.  R.  R.  Co.,  23  Mo.  107; 
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ously  granted  to  the  company  for  a  valuable  consideration. 
But  the  Supreme  Court  of  the  United  States  decided  that  it  was 
a  legitimate  exercise  of  the  police  power  of  the  government,  and 
therefore  not  unconstitutional.  Mr.  Chief  Justice  Waite,  de- 
livering the  opinion  of  the  court,  said :  "  If  the  legislature  that 
granted  this  charter  had  the  power  to  bind  the  people  of  the 
State  and  all  succeeding  legislatures  to  allow  the  corporation, 
to  continue  its  corporate  business  during  the  whole  term  of  its 
authorized  existence,  there  is  no  doubt  about  the  sufficiency  of 
the  language  employed  to  effect  that  object,  although  there  was 
an  evident  purpose  to  conceal  the  vice  of  the  transaction  by 
the  phrases  that  were  used.  Whether  alleged  contract  exists, 
therefore,  or  not,  depends  on  the  authority  of  the  legislature  to 
bind  the  State  and  the  people  of  the  State  in  that  way. 

"'All  agree  that  the  legislature  cannot  bargain  away  the  police 
power  of  the  State.  '  Irrevocable  grants  of  property  and  fran- 
chises may  be  made  if  they  do  not  impair  the  supreme  authority 
to  make  laws  for  the  right  government  of  the  State ;  but  no 
legislature  can  curtail  the  power  of  its  successors  to  make  such 
laws  as  they  may  deem  proper  in  matters  of  police.' 1  Many 
attempts  have  been  made  in  this  court  and  elsewhere  to  define 
the  police  power,  but  never  with  entire  success.  It  is  always 
easier  to  determine  whether  a  particular  case  comes  \vithin  the 
general  scope  of  the  power,  than  to  give  an  abstract  definition  of 
the  power  itself  which  will  be  in  all  respects  accurate.  No  one 
denies,  however,  that  it  extends  to  all  matters  affecting  the  pub- 
lic health  or  the  public  morals.  Neither  can  it  be  denied  that 
lotteries  are  proper  subjects  for  the  exercise  of  this  power.  .  .  . 

"  The  question  is  directly  presented  whether,  in  view  of  these 
facts,  the  legislature  of  a  State  can,  by  the  charter  of  a  lottery 
company,  defeat  the  will  of  the  people,  authoritatively  expressed, 
in  relation  to  the  further  continuance  of  such  business  in  their 
midst.  We  think  it  cannot.  No  legislature  can  bargain  away 
the  public  health  or  the  public  morals.  The  people  themselves 
cannot  do  it,  much  less  their  servants.  The  supervision  of  both 
these  subjects  of  governmental  power  is  continuing  in  its  na- 

1  Metropolitan  Board  of  Excise  v.  Barrie,  34  N.  Y.  657 ;  Boyd  v.  Alabama, 
94  U.  S.  645. 
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ture,  and  they  are  to  be  dealt  with  as  the  special  exigencies  of 
the  moment  may  require.  Government  is  organized  with  a  view 
to  their  preservation,  and  cannot  divest  itself  of  the  power  to 
provide  for  them.  .  .  .  The  power  of  governing  is  a  trust  com- 
mitted by  the  people  to  the  government,  no  part  of  which  can 
be  granted  away.  .  .  . 

"  The  contracts  which  the  Constitution  protects  are  those  that 
relate  to  property  rights,  not  governmental.  It  is  not  always 
easy  to  tell  on  which  side  of  the  line  which  separates  govern- 
mental from  property  rights  a  particular  case  is  to  be  put ;  but 
in  respect  to  lotteries  there  can  be  no  difficulty.  They  are  not, 
in  legal  acceptation  of  the  term,  mala  in  se,  but,  as  we  have  just 
seen,  may  properly  be  made  mala  prohibita.  They  are  a  species 
of  gambling,  and  wrong  in  their  influences.  They  disturb  the 
checks  and  balances  of  a  well-ordered  community.  ...  Cer- 
tainly the  right  to  suppress  them  is  governmental,  to  be  exer- 
cised at  all  times  by  those  in  power,  at  their  discretion.  Any 
one,  therefore,  who  accepts  a  lottery  charter,  does  so  with  the 
implied  understanding  that  the  people,  in  their  sovereign  ca- 
pacity, and  through  their  properly  constituted  agencies,  may 
resume  it  at  any  time  when  the  public  good  shall  require, 
whether  it  be  paid  for  or  not." l 

§  443.  Laws  for  the  Protection  of  Life  and  Property.  —  It  is 
clearly  a  part  of  the  legislative  duties  of  every  government  to 
pass  laws  for  the  protection  of  life  and  property  within  its  juris- 
diction. General  laws  passed  in  good  faith  for  such  a  purpose 
are  ,an  exercise  of  the  police  power  of  the  State,  and  do  not 
impair  the  obligation  of  existing  contracts.  Thus,  a  State  may 
require  railroad  companies,  whether  incorporated  or  not,  to  fence 
their  tracks  properly  and  maintain  cattle-guards.2 

It  is  also  within  the  police  power  of  a  State  to  compel  railroad 

1  101  U.  S.  817-821.  See  also  2  Thorpe  v.  Rutland,  &c.  R.  R. 
Beer  Co.  v.  Massachusetts,  97  U.  S.  Co.,  27  Vt.  140;  Norris  v.  Andros- 
33 ;  Boyd  v.  Alabama,  94-  U.  S.  645  ;  coggin,  &c.  R.  R.  Co.,  39  Me.  273 ; 
University  of  Maryland  v.  Williams,  9  Gorman  v.  Pacific,  &c.  R.  R.  Co.,  26 
G.  &  J.  365  ;  State  v.  Morris,  77  N.  C.  Mo.  441 ;  Madison,  &c.  R.  R.  Co.  v. 
512;  Dingman  v.  People,  51  111.  277;  Whiteneck,  8  Ind.  217;  Kansas  Pa- 
Lake  View  v.  Rose  Hill  Cemetery  cific  R.  R.  Co.  v.  Mower,  16  Kans. 
Co.,  70  111.  191.  573. 
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companies  to  put  up  sign-boards  at  crossings  and  to  keep  flag- 
men, to  regulate  the  rate  of  speed  at  dangerous  places,  to  compel 
all  trains  to  be  stopped  at  crossings,  to  require  whistles  to  be 
blown  and  bells  to  be  rung,  &C.1 

§  444.  Prohibitory  Liquor  Laws.  —  The  case  of  Beer  Co.  v. 
Massachusetts 2  may  be  cited  as  a  striking  illustration  of  the 
general  power  of  the  States  to  enact  laws  for  the  good  govern- 
ment of  the  community,  although  existing  contracts  be  affected 
thereby.  The  question  in  that  case  was,  whether  a  general  law 
forbidding  the  sale  of  liquors  was  unconstitutional,  because  im- 
pairing the  charter  of  a  company  which  had  been  previously  in- 
corporated for  the  purpose  of  manufacturing  malt  liquors  in  all 
their  varieties.  The  Supreme  Court  of  the  United  States  held, 
unanimously,  that  the  law  was  valid.  Mr.  Justice  Bradley  said : 
"  The  plaintiff  in  error  was  incorporated  '  for  the  purpose  of 
manufacturing  malt  liquors  in  all  their  varieties,'  it  is  true ;  and 
the  right  to  manufacture,  undoubtedly,  as  the  plaintiff's  counsel 
contends,  included  the  incidental  right  to  dispose  of  the  liquors 
manufactured.  But  although  this  right  or  capacity  was  thus 
granted  in  the  most  unqualified  form,  it  cannot  be  construed  as 
conferring  any  greater  or  more  sacred  right  than  any  citizen  had 
to  manufacture  malt  liquor,  nor  as  exempting  the  corporation 
from  any  control  therein  to  which  a  citizen  would  be  subject,  if 
the  interests  of  the  community  should  require  it.  If  the  public 
safety  or  the  public  morals  require  the  discontinuance  of  any 
manufacture  or  traffic,  the  hand  of  the  legislature  cannot  be 
stayed  from  providing  for  its  discontinuance  by  any  incidental 
inconvenience  which  individuals  or  corporations  may  suffer.  All 
rights  are  held  subject  to  the  police  power  of  the  State."  3 

In  the  case  above  referred  to,  the  corporation  had  not  been 

1  Galena,  &c.  R.  R.  Co.  v.  Loomis,  2  97  U.  S.  32. 

13  111.  548  ;  Nelson  v.  Vermont,  &c.  8  97  U.  S.  32;     See  also  Common- 

R.  R.  Co.,  26  Vt.  717;   Thorpe  v.  wealth  v.  Beer  Co.,  115  Mass.  153; 

Rutland,  &c.  R.  R.  Co.,  27  Vt.  140 ;  Commonwealth  v.  Hamilton  Mfg.  Co., 

People  v.  Boston  &  Albany  R  R.  Co.,  120   Mass.   383  ;    Fertilizing    Co.   v. 

70  N.  Y.  569 ;  Lake  Shore,  &c.  R.  R.  Hyde  Park,  97  U.  S.  659 ;   Railroad 

Co.  v.  Cincinnati,  &c.  R.  R.  Co.,  30  Co.    v.   Richmond,    96    U.    S.    521. 

Ohio   St.   604;   Inhab.  of  Veazie  v.  Compare    Lake    View    v.  Rose  Hill 

Mayo,  45  Me.  560.  Cemetery  Co.,  70  111.  191. 
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expressly  invested  with  the  franchise  of  being  exempt  from  the 
operation  of  subsequent  legislation  affecting  the  liquor  trade,  nor 
could  such  a  privilege  be  implied.  It  is  clear  that  a  prohibitory 
liquor  law  would  not  be  unconstitutional  because  impairing  the 
contracts  between  the  members  of  existing  partnerships  formed 
for  the  purpose  of  carrying  on  the  liquor  trade.  There  is  no 
reason  why  a  different  rule  should  be  applied  to  an  agreement 
between  corporators  to  carry  on  the  same  trade,  merely  because 
the  legislature  has  given  them  the  privilege  of  acting  in  a  corpo- 
rate capacity. 

§  445.  Laws  relating  to  Matters  of  Public  Interest.  —  The 
extent  to  which  an  association,  whether  incorporated  or  not,  is 
subject  to  the  general  legislative  powers  of  the  State  necessarily 
depends  largely  upon  the  nature  of  the  business  in  which  the 
association  is  engaged.  Legislative  powers  extend  over  all  mat- 
ters of  public  interest ;  but  where  the  public  are  not  interested, 
private  rights  cannot  be  impaired. 

If  a  particular  kind  of  business  or  employment  is  of  such  a 
character  or  of  such  magnitude  that  the  public  are  directly  in- 
terested in  its  proper  management,  it  falls  within  the  legisla- 
tive duties  of  the  government  to  regulate  the  same.  And  under 
these  circumstances  the  legislature  cannot  be  ousted  from  its 
proper  sphere  of  action  by  the  fact  that  a  number  of  individuals 
have  agreed  to  form  a  copartnership  or  corporation  for  the  pur- 
pose of  carrying  on  the  business  in  question.  Thus,  the  public 
are  obviously  interested  in  a  very  high  degree  in  the  manage- 
ment and  operation  of  railroads ;  and  hence  the  legislature  may 
make  rules*  and  regulations  for  the  proper  management  and 
operation  of  railroads,  whether  they  be  owned  by  corporations 
or  not.  The  power  of  legislative  interference  is  much  more 
limited  in  case  of  companies  formed  for  the  purpose  of  carry- 
ing on  employments  in  which  the  public  are  less  directly  con- 
cerned, such  as  manufacturing,  mining,  or  buying  and  selling.1 

1  The  public  character  of  railways  The  learned  judge  said :  "  In  all 
was  very  clearly  and  forcibly  stated  by  civilized  countries  the  duty  of  provid- 
Mr.  Justice  Dillon  in  C.,  B.,  &  Q.  ing  and  preserving  safe  and  convenient 
R.  R.  Co.  v.  Atty.-Gen.  of  Iowa,  9  highways  to  facilitate  trade  and  corn- 
West.  Jur.  347.  munication  between  different  parts  of 
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§  446.  Regulating  Charges  of  Railroad  Companies.  —  It  has 
been  decided  that  a  State  has  constitutional  power  to  prescribe  a 
tariff  of  charges  to  be  made  by  persons  in  the  exercise  of  a  public 
employment,  such  as  that  of  warehousemen  or  common  carriers 
for  hire.1  This  power  of  the  State  may  be  limited,  in  certain  cases, 
by  virtue  of  a  legislative  grant  of  the  special  privilege  or  fran- 
chise of  being  exempt  from  legislative  control  upon  this  subject.2 
But,  in  the  absence  of  a  grant  of  this  character,  an  enactment 
regulating  the  charges  to  be  made  by  warehousemen  or  common 
carriers  would  impair  neither  a  contract  of  copartnership 3  nor 
a  charter  of  incorporation  to  carry  on  such  public  employment. 
Mr.  Chief  Justice  Waite,  in  delivering  the  opinion  of  the  Su- 


the  State  or  community  is  considered 
a  governmental  duty.  This  may  be 
done  by  the  government  directly,  or 
through  the  agency  of  corporations 
created  for  that  purpose.  The  right 
of  public  supervision  and  control  over 
highways  results  from  the  power  and 
duty  of  providing  and  preserving  them. 
As  to  ordinary  highways  these  propo- 
sitions are  unquestioned.  But  it  is 
denied  that  they  apply  to  railways 
built  by  private  capital,  and  owned  by 
private  corporations  created  for  the 
purpose  of  building  them.  Whoever 
studies  the  nature  and  purposes  of 
railways  constructed  under  the  author- 
ity of  the  State  by  means  of  private 
capital  will  see  that  such  railways 
possess  a  twofold  character.  Such  a 
railway  is  in  part  public  and  in  part 
private.  Because  of  its  public  charac- 
ter, relations,  and  uses,  the  judicial 
tribunals  of  this  country,  state  and 
national,  have  at  length  settled  the  law 
to  be  that  the  State,  to  secure  their 
construction,  may  exert  in  favor  of  the 
corporation  authorized  by  it  to  build 
the  road  both  its  power  of  eminent 
domain  and  of  taxation.  This  the  State 
cannot  do  in  respect  of  occupations  or 
purposes  private  in  their  nature.  .  .  . 
In  its  public  character  a  railroad  is  an 
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improved  highway,  or  means  of  more 
rapid  and  commodious  communication, 
and  its  public  character  is  not  divested 
by  the  fact  that  its  ownership  is  pri- 
vate. .  .  . 

"In  its  relations  to  its  stockholders, 
a  railroad,  or  the  property  in  the  road 
and  its  income,  is  private  property,  and, 
subject  to  the  lawful  or  reserved  rights 
of  the  public,  is  invested  with  the 
sanctity  of  other  private  property. 
The  distinction  here  indicated  marks 
with  general  accuracy  the  extent  of 
legislative  control,  except  where  this 
has  been  surrendered  or  abridged  by  a 
valid  legislative  contract.  Over  the 
railroad  as  a  highway,  and  in  all  its 
public  relations,  the  State,  by  virtue 
of  its  general  legislative  power,  has 
supervision  and  control ;  but  over  the 
rights  of  the  shareholders,  so  far  as 
these  are  private  property,  the  State 
has  the  same  power  and  no  greater 
than  over  other  private  property." 
See  also  Railroad  Commissioners  v. 
Portland,  &c.  R.  R.  Co.,  63  Me.  277 ; 
Olcott  v.  Supervisors,  16  Wall.  678; 
Secombe  v.  Railroad  Co.,  23  Wall. 
108. 

1  Munn  v.  Illinois,  94  U.  S.  113. 

2  Supra,  §  430. 

8  Munn  v.  Illinois,  supra. 
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preme  Court  of  the  United  States,  said:  "Eailroad  companies 
are  carriers  for  hire.  They  are  incorporated  as  such,  and  given 
extraordinary  powers,  in  order  that  they  may  better  serve  the 
public  in  that  capacity.  They  are  therefore  engaged  in  a  public 
employment  affecting  the  public  interest,  and,  under  the  deci- 
sion in  Munu  v.  Illinois,  subject  to  legislative  control  as  to  .their 
rates  of  fare  and  freight,  unless  protected  by  their  charters.  .  .  , 
This  company,  in  the  transaction  of  its  business,  has  the  same 
rights,  and  is  subject  to  the  same  control,  as  private  individuals 
under  the  same  circumstances." 1 

§  447.  General  Legislation  -which  is  constitutional.  —  The  law 
upon  this  subject  was  stated  clearly  in  an  opinion  rendered  by 
the  justices  of  the  Supreme  Court  of  Massachusetts,  in  answer 
to  a  question  submitted  to  them  by  the  Senate.  The  question 
was :  "  Is  the  corporation  known  as  the  °  Provident  Institution 
for  Savings  in  the  town  of  Boston,'  chartered  in  the  year  1816, 
subject  to  the  general  laws  of  the  Commonwealth  relating  to 
savings  banks  and  institutions  for  savings,  passed  since  the 
granting  of  the  charter  aforesaid  ? " 

The  learned  judges,  after  considering  in  detail  what  franchises 
had  been  conferred  upon  the  corporation  by  its  charter,  said : 
"The  legislature,  by  giving  to  the  institution  in  Boston  the 
privilege  of  being  a  corporation,  and  of  managing  its  proper 
business,  did  not  relinquish  any  power  of  legislating  on  all 
proper  subjects  of  legislation. 

"  The  institution  at  the  time  it  was  incorporated  had  the  right 
and  power,  under  the  general  laws,  to  loan  money  at  six  per  cent 
interest ;  but  there  can.  be  no  doubt  that  the  legislature  could 
alter  the  law,  so  that  the  institution  could  take  only  four  or 
five  per  cent  interest.  The  corporation  had  power  under  its 
charter  to  hold  and  dispose  of  property  ;  but  there  was  nothing 
in  the  charter  as  to  the  mode,  and  of  course  the  property  could 
be  held  and  disposed  of  only  according  to  the  general  laws,  which 

1  Chicago,  &c.  R.  R.  Co.  v.  Iowa,  id.  181.  Compare  the  dissenting  opin- 
94  U.  S.  161.  See  also  Peik  v.  ion  of  Mr.  Justice  Field  and  Mr. 
Chicago,  &c.  R.  R.  Co.,  id.  164;  Justice  Strong;  also  Ladd  v.  South- 
Chicago,  &c.  R.  R  Co.  v.  Ackley,  ern  Cottoii  Press,  &c.  Co.,  53  Tex. 
id.  179;  Winona,  &c.  R.  R.  Co.  v.  172. 
Blake,  id.  180;  Stone  v.  Wisconsin, 
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the  legislature  might  at  any  time  alter,  and  the  corporation 
would  be  bound  by  the  alteration. 

"  The  corporation  might  indorse  and  negotiate  promissory  notes, 
but  only  according  to  the  general  laws,  as  there  was  nothing  in 
the  charter  on  the  subject ;  but  the  legislature  might  change  the 
whole  law  on  this  subject  at  any  time,  or  take  away  altogether, 
by  general  laws,  the  right  to  indorse  and  negotiate  notes,  and 
these  laws  would  be  binding  on  the  corporation.  But  it  cannot 
be  necessary  to  extend  these  illustrations.  The  legislature  can- 
not be  -deprived  of  the  power  it  holds  for  the  public  good,  by 
any  doubtful  construction  or  remote  inference. 

"The  position  that  the  legislature  has  granted  away  any  of 
its  appropriate  powers  of  legislation  can  be  supported  only  by 
clearly  showing  such  grant.  In  the  present  case,  there  appears 
to  be  nothing  in  the  charter  of  the  Provident  Institution  for 
Savings  in  Boston  to  exempt  it  from  the  provisions  of  the 
general  laws,  passed  since  the  date  of  the  charter,  relating  to 
savings  banks,  prescribing  the  mode  of  investments;  and  the 
undersigned  are  therefore  of  opinion  that  that  institution  is 
subject  to  those  provisions  of  those  general  laws." 1 

§  448.  Laws  providing  New  Remedies  for  the  Attainment  of 
Justice.  —  It  is  apparent  from  these  considerations  that  a  State 
may  at  any  time  alter  the  laws  regulating  procedure,  and  pro- 
vide new  remedies  for  the  attainment  of  justice,  although  they 
be  applicable  to  corporations  already  in  existence.2 

Upon  this  principle  it  has  been  held  that  a  law  is  valid  which 
provides  that  existing  corporations  shall  maintain  their  organ- 
ization, and  continue  able  to  sue  and  liable  to  be  sued  in  a  cor- 
porate capacity  during  a  limited  period  after  their  dissolution, 
for  the  purpose  of  winding  up  their  affairs.  A  provision  of  this 
nature  violates  no  Contract  and  impairs  no  right  of  the  corpo- 
rators; its  whole  object  is  to  provide  a  convenient  remedy  for 

1  This  opinion  was  signed  by  Chief         2  Crawford  v.  Branch  Bank,  7  How. 

Justice   Shaw  and    Justices    Dewey,  279  ;    New  Albany    R.    R.    Co.    v. 

Metcalf,  Fletcher,  Bigelow,  and  Gush-  McNamara,  11  Ind.  543 ;   Gowen  v. 

ing.    Supplement,  9  Gush.  604.    Com-  Penobscot  R.  R.  Co.,  44  Me.  140 ; 

pare  Planters'  Bank  v.  Sharp,  6  How.  Commonwealth   v.    Cochituate   Bank, 

340;  Murdock  v.  Brown,  6  Am.  L.  3  Allen,  42.     Compare  infra,  §§  453, 

Reg.  690.  611,  605. 
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those  who  are  equitably  entitled  to  the  assets  of  the  dissolved 
company.1  And  hence  its  application  may  properly  be  extended 
to  foreign  corporations,  so  as  to  secure  the  just  distribution  of 
any  assets  lying  within  the  jurisdiction  of  the  State  passing  the 
law.2 

§  449.  The  case  of  Commonwealth  v.  Farmers'  &  Mechanics' 
Bank  3  is  an  illustration  of  the  same  general  principle.  A  stat- 
ute had  been  passed,  providing  that  bank  commissioners  should 
be  appointed  by  the  governor  for  the  purpose  of  visiting  the 
banks ;  that  they  should  have  free  access  to  the  vaults,  books, 
and  papers  of  every  bank,  and  possess  power  to  examine  its 
officers  under  oath;  and  that  if  upon  the  examination  of  any 
bank  a  majority  of  such  commissioners  should  be  of  opinion 
that  it  was  insolvent,  or  that  its  condition  was  such  as  to  render 
its  further  progress  hazardous  to  the  public,  and  that  it  had 
exceeded  its  powers  or  failed  to  comply  with  all  the  rules,  they 
might  apply  to  any  of  the  justices  of  the  Supreme  Court  for  an 
injunction  to  restrain  such  corporation  from  further  proceeding 
with  its  business  until  a  hearing  had  been  had,  and  that  such 
process  should  forthwith  be  issued  by  such  justice. 

It  was  objected  that  this  law  was  unconstitutional,  because 
granting  an  injunction,  before  a  hearing,  to  restrain  a  bank  from 
carrying  on  business  would  diminish  the  period  for  which  the 
bank  was  entitled,  under  its  charter,  to  act  in  a  corporate  capacity. 
But  the  Supreme  Court  of  Massachusetts  held  that  the  law  was 
valid,  and  a  reasonable  measure  for  the  protection  of  the  com- 
munity at  large.  "  When  the  law  provides  for  the  .commence- 
ment of  such  a  process,  upon  such  probable  grounds  as  shall  be 
deemed  sufficient  to  justify  a  well-founded  apprehension  of  mis- 
conduct, it  is  not  an  arbitrary  suspension  of  the  corporate  powers 
of  the  bank,  but  a  species  of  compulsory  process,  analogous  to 
the  constant  course  of  action  in  similar  cases,  designed  to  take 

1  Foster  v.  Essex  Bank,  10  Mass.         2  McGoon  v.  Scales..  9  Wall.  31 ; 

245 ;  Lincoln,  &c.  Bank  v.  Richardson,  Stetson  ».  City  Bank,  2  Ohio  St.  174 ; 

1  Greenleaf,  79  ;    Franklin  Bank   v.  Lewis  v.  City  Bank,  12  Ohio  St.  132  ; 

Cooper,  36  Me.  179 ;  Nevitt  v.  Bank  infra,  §  519.     Compare  Bank  of  Gal- 

of  Port  Gibson,  6    Sm.   &  M.   513,  lipolis  v.  Trimble,  6  B.  Monr.  599. 
521-531,  557-575 ;  infra,  §  665.  «  21  Pick.  542. 
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the  subject  in  controversy  into  the  custody  of  the  law,  during 
the  inquiry,  to  prevent  further  progress  in  a  course  thus  probably 
shown  to  be  mischievous  and  dangerous,  and  to  secure  the  means 
of  affording  redress  to  the  sufferers,  in  case  the  misdemeanors 
alleged  shall  be  found  to  exist." l 

§450.  Laws  imposing  New  Obligations — Laws  relating  to 
Property. —  A  State  may,  by  general  laws,  impose  such  duties 
and  liabilities  upon  existing  companies  as  good  government  of 
the  community  requires.  Thus,  a  law  making  railroad  com- 
panies liable  to  day-laborers  employed  by  contractors  to  build 
the  road,  in  case  of  their  default,  does  not  impair  the  charter 
of  an  existing  railroad  company,  nor  its  franchise  of  acting  in  a 
corporate  capacity.2 

A  State  may  enact  general  laws  regulating  the  use  and  con- 
veyance of  property  within  its  jurisdiction,  although  existing 
contracts  be  thereby  affected.  Hence  a  statute  of  wills  is  not 
unconstitutional  because  prohibiting  devises  to  associations  pre- 
viously incorporated  with  authority  to  take  property  by  devise, 
unless,  indeed,  they  were  invested  by  their  charters  with  the 
franchise  of  being  exempt  from  subsequent  legislation  upon  this 
subject.3 

§  451.  •  Laws  imposing  Individual  Liability  upon  Stockhold- 
ers. —  State  laws  affecting  corporations  or  partnerships  in  the 
management  of  their  business,  or  regulating  them  in  their  rela- 
tions to  the  community,  have  frequently  been  held  to  be  consti- 
tutional. Laws  of  this  character  affect  the  contracts  existing 
between  the  members  of  such  companies  only  remotely. 

A  far  more  immediate  interference  with  private  rights  occurs 
where  laws  are  passed  altering  the  rights  and  duties  of  the  indi- 
vidual members  of  a  corporation  or  copartnership,  as  determined 

1  21  Pick.   557,  per  Shaw,  C.  J.  man  v.  Boston,  &c.  R.  R.  Co.,  4  Gush. 
Compare    Nevitt    v.    Bank    of   Port  288;    South-Western   R.   R.   Co.   v. 
Gibion,    6    Sm.    &    M.    528;    Com-  Paulk,  24  Ga.  356  ;  Camden,  &c.  R.  R. 
mercial  Bank  v.  State,  3  Sm.  &  M.  Co.  ».  Briggs,  22  N.  J.  L.  623;  Brown 
439,  461 ;   Ward  v.  Farwell,  97  111.  v.  Penobscot  Bank,  8  Mass.  445 ;  Bos- 
593.  ton,  &c.  R.  R.  Co.  v.  State,  32  N.  H. 

2  Braninp.  Connecticut  R.  R.  Co.,  215. 

31  Vt.  214 ;  Peters  ».  St.  Louis  R.  R.         8  Compare  Ayres  v.  Methodist,  &c. 
Co.,  23  Mo.  107.     Compare  also  Ly-    Church,  3  Sandf.  Super.  Ct.  351. 
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by  their  mutual  agreement.  Laws  of  this  description  must  be 
general  in  their  operation ;  they  must  be  regulations  enacted  for 
the  welfare  of  the  community,  and  must  affect  existing  obli- 
gations only  collaterally. 

Thus,  it  has  been  held  that  a  State  might  constitutionally 
enact  a  general  law  extending  the  individual  liability  of  the 
shareholders  in  banking  corporations  for  any  debts  thereafter 
incurred.1  This  seems  very  near  being  an  alteration  of  the 
contract  between  the  corporators.  A  similar  question  would 
arise  if  a  law  were  passed  making  the  special  partners  in  an 
existing  limited  partnership  liable  to  the  same  extent  as  the 
general  partners  for  all  future  debts.  Special  partnerships 
might  undoubtedly  be  prohibited  by  law,  without  impairing 
the  contracts  of  existing  special  partners,  but  it  may  be  doubted 
whether  a  State  could,  by  law,  make  them  general  partners. 

§  452.  Special  Legislation  affecting  Contracts.  —  The  power 
of  a  State  to  enact  laws  affecting  existing  contracts  is,  as  a  rule, 
limited  to  legislation  of  a  general  character.  If  a  law  applies 
to  particular  persons  or  to  particular  rights  only,  this  is  in  itself 
an  indication  that  it  was  not  enacted  in  the  exercise  of  that 
general  power  of  legislation  which  was  left  unimpaired  by  the 
prohibition  of  the  Constitution  of  the  United  States.  If  the 
State  desires  to  sacrifice  private  rights  for  the  benefit  of  the  pub- 
lic, proper  compensation  should  first  be  made. 

However,  the  rule  is  not  universal  that  legislation  remotely 
affecting  existing  contracts  must  be  general  in  its  nature.  The 
good  government  of  a  community  may  require  laws  relating  to 
particular  classes  of  property  or  contracts,  if  they  are  of  public 
importance. 

We  have  seen  that  laws  regulating  the  liquor  trade,  or  laws 
particularly  affecting  railroads,  or  common  carriers,  or  corpora- 
tions in  general,  may  be  passed  without  impairing  existing  con- 
tracts.2 And  it  is  not  impossible  to  imagine  cases  in  which  a 

1  Stanley  ».  Stanley,  26  Me.  196;    ton  v.  Bridge  Co.,  10  Bush,  78;  Ire- 
Coffin  v.   Rich,   45   Me.   507,   509;    land  v.  Palestine  Co.,  19  Ohio  St.  369; 
Hathorne  v.  Calef,  53  Me.  471,  483 ;    infra,  §  481. 
Child  v.  Coffin,  17  Mass.  64;  Gray  v.         *  Supra,  §§  444-447. 
Coffin,  9  Cush.  200.    Compare  Coviug- 
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law  particularly  affecting  the  rights  of  a  single  corporation  or 
individual  would  be  an  exercise  of  the  unrestricted  legislative 
powers  of  the  State.  Thus,  if  a  railroad  company  should  obtain 
a  practical  monopoly  of  the  carrying  trade  in  a  State,  this  would 
certainly  not  oust  the  power  of  the  legislature  to  make  laws 
regulating  the  tariff  of  charges  on  railroads. 

§  453.  Special  Legislation  for  the  Advancement  of  Justice.  — 
Laws  passed  for  the  protection  of  property  and  the  enforcement 
of  existing  rights  are  always  valid.  And  it  is  no  objection  to 
legislation  of  this  character  that  it  is  applicable  only  in  a  single 
case  and  affects  only  a  single  person  or  corporation. 

Thus,  if  a  corporation  is  invested,  by  its  charter,  with  the 
privilege  of  taking  land  after  paying  for  it  upon  a  valuation 
found  by  an  inquisition,  this  would  not  prevent  the  State  from 
enacting  a  law  setting  aside  an  inquisition  and  granting  a  new 
trial  or  an  appeal.1 

In  the  Sinking  Fund  Cases,2  the  majority  of  the  Supreme 
Court  of  the  United  States  held  that  the  act  of  Congress,  pro- 
viding that  the  Union  Pacific  and  Central  Pacific  Eailroad 
companies  should  set  aside  a  portion  of  their  current  earnings 
for  the  purpose  of  meeting  a  very  large  indebtedness  payable 
at  a  future  day,  would  have  been  valid  as  a  reasonable  regula- 
tion for  the  protection  of  the  rights  of  bondholders  and  cred- 
itors, even  if  the  power  of  alteration  and  amendment  had  not 
been  expressly  reserved  in  the  companies'  charters. 

§  454.  Laws  incorporated  in  a  Charter  may  be  repealed.  — 
The  legislature  of  a  State  may  incorporate,  in  a  charter  granted 
by  it,  laws  for  the  government  of  the  corporation  in  its  relations 
to  the  community.  Provisions  of  this  character  are  evidently 
not  intended  as  franchises,  nor  as  part  of  the  agreement  be- 
tween the  members  of  the  corporation.  They  may  therefore  be 
repealed. 

Thus,  a  provision  in  a  charter,  that  "  Process  on  said  company 
shall  be  served  on  the  president,  by  leaving  a  copy  to  his  ad- 
dress," may  be  altered.  Chief  Justice  Waite  said:  "The  pro- 

1  Baltimore,  &c.  R.  R.  Co.  v.  Good-  2  99  TJ.  S.  700,  724-726 ;  and  see 
win,  10  How.  395,  400,  401.  infra,  §  482. 
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vision  is  one  which  evidently  belongs  to  remedies  against  the 
corporation,  and  not  the  grant  of  rights." 1 

A  clause  in  the  charter  of  a  railroad  company,  providing  that 
it  shall  be  lawful  for  any  county  through  which  the  road  shall 
pass  to  subscribe  for  its  stock  and  issue  bonds  in  payment 
therefor,  may  be  repealed ;'  for  a  provision  of  this  character  is 
intended  as  a  municipal  regulation  merely,  and  not  as  a  franchise 
of  the  corporation.2 

§  455.  Laws  conferring  New  Rights.  —  It  IS  evident  that  a 
State  may  authorize  a  corporation  to  alter  its  original  enterprise 
and  exercise  new  franchises  to  any  extent,  without  impairing 
any  contract  with  the  corporators  or  between  the  corporators. 
The  effect  of  such  a  law  is  merely  permissive ;  it  enables  the 
corporation  to  exercise  new  powers,  without  breach  of  the  law, 
but  it  takes  away  no  existing  power,  and'  affects  no  existing 


right.3 


1  Railroad  Co.  v.  Heclit,  95  U.  S. 
170;   s.  c.   29   Ark.   661.     See  also 
Gowen  v.  Penobscot   R.  R.  Co.,  44 
Me.  140 ;  Ex  parte  N.  E.  &  S.  W. 
R.  R.  Co.,  37  Ala.  N.  s.  679;  Howard 
v.  Kentucky,  &c.  Ins.  Co.,  13  B.  Monr. 
282;  Bank  of  Columbia  v.  Okely,  4 
Wheat.    235 ;   Baltimore,   &c.  R.  R. 
Co.  w.  Nesbit,  10  How.  395. 

2  Aspinwall  v.  County  of  Daviess, 
22  How.  377.     Mr.  Justice  Nelson 
said :    "  The  power  or  authority  con- 
tained in  the  charter,  and  out  of  which 
the  right  in  question  is  claimed  to  arise, 
is  conferred  upon  the  county,  a  public 
corporation  or  civil  institution  of  gov- 
ernment, and  upon  public  officers  em- 
ployed in  administering  its  laws ;  and 
the  power  or  authority  itself  concerns 
this  body  in  its  public  political  capa- 
city."    See  also  Town  of  Concord  v. 
Savings  Bank,  92  U.  S.  625 ;  Coving- 
ton,  &c.  R.  R.  Co.  v.  Kenton  County, 
12  B.  Monr.  144.     Compare  Sala  v. 
City  of  New  Orleans,  2  Woods,  188 ; 
and  see  infra,  §  553. 

After  a  county  has  subscribed  for 


shares  under  the  authority  thus  con- 
ferred, its  contract  of  subscription  can- 
not be  impaired  by  law.  County  of 
Moulton  v.  Buckingham,  92  U.  S.  631. 
Compare  Dingman  v.  The  People,  51 
111.  281. 

3  General  incorporation  laws  fre- 
quently provide  that  existing  corpora- 
tions may  reorganize  under  them.  In 
Zabriskie  v.  Hackensack,  &c.  R.  R. 
Co.,  18  N.  J.  Eq.  194,  Chancellor 
Zabriskie  said  :  "  The  supplement  of 
1861  is  a  perfectly  valid  and  constitu- 
tional act.  It  is  a  grant  of  privileges 
that  the  legislature  have  a  right  to 
grant,  as  they  could  grant  to  this  cor- 
poration the  right  to  conduct  a  bank- 
ing or  insurance  business,  or  to  run  a 
terry  across  the  North  River ;  but  the 
company  is  restrained  by  the  law  of 
corporations  and  partnerships  from 
expending  the  money  or  using  the 
credit  of  the  corporation  in  such  enter- 
prises, unless  every  shareholder  con- 
sents." Compare  Sprigg  v.  Western 
Tel.  Co.,  46  Md.  67. 
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Whether  the  new  franchises  may  be  exercised  or  shall  be 
exercised  would  depend  wholly  upon  the  corporation  itself. 
The  majority  would  have  no  right  to  exercise  these  franchises, 
unless  authorized  to  do  so  by  the  corporation.  And  this  author- 
ity can  be  given  only  by  the  original  charter-compact,  or  by 
subsequent  unanimous  consent.1 

§  456.  Laws  discharging  a  Corporation  from  Duties.  —  It  is 
also  too  clear  to  require  the  citation  of  authorities,  that  a  State 
may,  without  impairing  any  contract  contained  in  the  charter  of 
a  corporation,  discharge  the  latter  from  the  performance  of  duties 
which  it  owes  to  the  State,  or  release  it  from  disabilities  imposed 
for  the  public  good. 

Thus,  a  railroad  company  may  be  discharged  from  a  duty 
imposed  for  the  benefit  of  the  public,  to  build  its  road  in  a 
certain  manner  or  within  a  certain  time.2  And  if  a  railroad 
company  is  unable  to  mortgage  its  road  merely  on  account  of 
obligations  which  it  has  assumed  in  favor  of  the  State,  this 
disability  may  be  cured  by  an  enabling  act  of  the  legislature.3 

§  457.  What  Statutes  are  applicable  to  Corporations.  — 
Whether  a  general  statutory  enactment,  not  expressly  referring 
to  corporations,  be  applicable  to  corporations  or  only  to  simple 
individuals,  is  in  all  cases  a  question  of  legislative  intention. 
Prima  facie,  every  law  which  in  its  nature  is  applicable  to  an 
association  must  be  held  to  apply  to  corporations  as  well  as  to 
partnerships.  Thus,  all  laws  relating  to  property  rights,  con- 
tracts, or  procedure  apply  to  corporations,  unless  the  contrary 
appears.  And  this  presumption  is  not  rebutted  by  the  use  of  the 
word  "  persons  "  or  "  individuals  "  in  the  statute,  without  men- 
tion of  corporations ;  indeed,  as  a  corporation  is  merely  an 
association  of  persons  or  individuals  authorized  by  law  to  act  as 
a  single  person,  it  would  be  within  the  letter  of  a  law  referring 
expressly  to  "  persons."  4 

1  Supra,  §  198.  Planters'  &  M.  Bank  v.  Andrews,  8 

2  Supra,  §  199;  and  see  infra,  §490.  Porter,  404.     Compare,  however,  the 
8  Ibid.  dicta  in  School  Directors  v.  Carlisle 
4  Supra,  §§1-4;  Beaston  v.  Farm-  Bank,  8  Watts,  291 ;  Blair  v.  Worley, 

ers'  Bank,  12  Pet.  102  ;  United  States  1  Scam.  178  ;  and  see  Commonwealth 
v.  Amedy,  11  Wheat.  392,  412 ;  People  v.  Phoenix  Bank,  11  Mete.  129; 
v.  Utica  Insurance  Co.,  15  Johns.  382;  Androscoggin  Water  Power  Co.  v. 
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It  has  therefore  been  held  .that  tax  laws  expressly  made  to 
apply  to  "  persons  "  or  "  individuals  "  or  "  inhabitants  "  must 
also  be  applied  to  corporations.1  And  a  law  regulating  practice 
or  procedure,  and  referring  to  "  persons  "  or  "  residents,"  includes 
corporations  as  well.2  So  general  laws  affecting  contracts  are 
applicable  to  corporations,  although  persons  only  be  mentioned.3 
And  corporations  are  "  inhabitants  "  and  "  occupiers,"  within  the 
purview  of  laws  relating  to  real  estate.4 

In  Eegina  v.  Arnaud,5  the  Court  of  Queen's  Bench  decided 
that  a  British  corporation,  whose  shareholders  were  in  part 
foreigners,  was  entitled  to  have  a  vessel  owned  by  it  registered 
under  a  statute  limiting  the  right  of  registry  to  such  vessels  as 
"shall  wholly  belong  and  continue  wholly  to  belong  to  her 
Majesty's  subjects ; "  and  further  providing  that  no  foreigner 


Bethel  Steam  Mill  Co.,  64  Me.  441 ; 
Cumberland,  &c.  Canal  Co.  u.  Portland, 
56  Me.  78. 

A  corporation  cannot  be  a  rebel, 
within  the  meaning  of  the  United 
States  confiscation  acts.  Bisley  v. 
Phoenix  Bank,  83  N.  Y.  318. 

1  Otis  Co.  ».  Weare,  8  Gray,  509; 
People  v.  Utica  Ins.  Co.,  15  Johns.  358, 
3S2  ;  International  L.  Ass.  Co.  v.  Com- 
missioners,   28    Barb.    318  ;    Ontario 
Bank   P.    Bunnell,    10   Wend.    186; 
Baldwin   v.   Trustees,    37   Me.    369; 
Curtis  v.  Kent  Waterworks,  7  B.  & 
Cr.  314.    Compare  Hartford  Fire  Ins. 
Co.  v.  Inhab.  of  Hartford,  3  Conn.  15. 

2  Knox  v.  Protection  Ins.   Co.,  9 
Conn.  430 ;  Mayor  of  Mobile  v.  Row- 
land,  26   Ala.   N.    s.    498;    Planters' 
Bank  v.  Andrews,  8  Porter,  404 ;  Tren- 
ton Bank  v.  Haverstick,  6  Halst.  171 ; 
Mineral  Point  R.  R.  v.  Keep,  22  111. 
9 ;  City  of  St.  Louis  v.  Rogers,  7  Mo. 
19 ;    Bushel    v.    Commonwealth    Ins. 
Co.,  15  S.  &  R.  176 ;  Eslava  v.  Ames 
Plow   Co.,  47   Ala.  384  ;   Brauser  v. 
New  England  Tire  Ins.  Co.,  21  Wis. 
506 ;    Bristol    v.   Chicago   &   Aurora 
R.   R.    Co.,    15    111.    436;    Bank   of 
North  America  v.  Dunville,  &c.  R.  R. 


Co.,  82  111.  493 ;  Western  Transporta- 
tion Co.  v.  Scheu,  19  N.  Y.  408.  Com- 
pare Cook  v.  Hager,  3  Col.  386;  Olcott 
v.  Tioga  R.  R.  Co.,  20  N.  Y.  210; 
Blossburg,  &c.  R.  R.  Co.  v.  Tioga 
R.  R.  Co.,  5  Blatchf.  387;  Commercial 
M.  P.  Ins.  Co.  v.  Duerson,  28  Gratt. 
631. 

If  a  statute  requires  a  party  to  an 
action  to  make  an  affidavit,  the  affida- 
vit may  be  made  by  agent  in  case  of  a 
corporation.  Trenton  Bank  v.  Haver- 
stick,  6  Halst.  171;  Planters',  &c. 
Bank  v.  Andrews,  8  Porter,  404 ;  and 
cases  supra.  Compare  Vogle  v.  New 
Granada  Canal  Co.,  1  Houst.  294; 
Holland  v.  Leslie,  2  Harring.  306; 
Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  53. 

8  Mott  v.  Hicks,  1  Cow.  513 ;  State 
of  Indiana  v.  Woram,  6  Hill,  33 ;  State 
v.  Nashville  University,  4  Humph.  157; 
Commercial  Bank  v.  Nolan,  8  Miss. 
508. 

4  Curtis  v.  Kent  Water- Works,  7 
B.  &  C.  314 ;  State  v.  Nashville  U., 
4   Humph.    157 ;    King  v.    Gardner, 
Cowper,  79  ;    Lehigh  Bridge  Co.  v. 
Lehigli  Coal  &  Nav.  Co.,  4  Rawle,  8. 
Compare  Blair  v.  Worley,  1  Scam.  178. 

5  9  Q.  B.  806,  817. 
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should  be  "  the  owner,  in  whole  or  in  part,  directly  or  indirectly," 
of  any  vessel  entitled  to  be  registered.  Lord  Denman  said: 
"  It  appears  to  us  that  the  British  corporation  is,  as  such,  the  sole 
owner  of  the  ship,  and  a  British  subject,  within  the  meaning  of 
the  fifth  section,  as  far  as  such  term  can  be  applicable  to  a 
corporation,  notwithstanding  some  foreigners  may  individually 
have  shares  in  the  company,  and  that  such  individual  members 
of  the  corporation  are  not  entitled,  in  whole  or  in  part,  directly 
or  indirectly,  to  be  owners  of  the  vessel." 

§  458.  It  is  clear  that  a  corporation  is  not  itself  a  citizen, 
although  it  be  composed  of  individuals  who  are  citizens.1 
Hence  it  has  been  decided  that  a  corporation  is  not  a  citizen, 
within  the  meaning  of  the  constitutional  provision  that  "the 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  States."2  But,  on  the 
other  hand,  it  is  equally  well  settled  that  a  corporation  must  be 
treated  as  if  it  were  a  citizen,  in  giving  effect  to  the  constitu- 
tional provision  and  acts  of  Congress  determining  the  jurisdiction 
of  the  Circuit  Courts  of  the  United  States.3 

§  459.  The  Power  of  Eminent  Domain.  —  It  was  not  the  in- 
tention of  the  framers  of  the  Constitution  of  the  United  States 
to  limit  the  several  States  in  the  exercise  of  any  power  which  is 
essential  to  the  good  government  and  welfare  of  a  community. 
Thus  we  have  seen  that  the  prohibition  against  State  laws  im- 
pairing the  obligation  of  contracts  does  not  take  away  the  gen- 
eral legislative  powers  of  the  States,  although  existing  contracts 
may  be  affected  by  their  exercise.  Nor  is  the  power  of  taxation 
impaired  by  the  prohibition  against  taking  private  property 
without  due  process  of  law  or  without  just  compensation. 

Upon  the  same  principle  it  has  been  held  that  the  power  of 
the  States  to  take  private  property  for  public  uses,  by  exercise 
of  the  right  of  eminent  domain,  remains  unimpaired  by  the 
Constitution  of  the  United  States.  In  West  River  Bridge  Co.  v- 
Dix,4  Mr.  Justice  Daniel,  delivering  the  opinion  of  the  court, 

1  See  Bank  of  U.  S.  v.  Deveaux,          2  Paul  v.  Virginia,  8  Wall.   168 ; 

5  Cranch,  86,  87;  Lafayette  Ins.  Co.  infra,  §  510. 
v.  French,  18   How.  405 ;   Miller  v.         8  See  infra,  §  515. 
Dows,  94  U.  S.  445.  4  6  How.  507,  532. 
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said :  "  This  power,  denominated  the  eminent  domain  of  the 
State,  is,  as  its  name  imports,  paramount  to  all  private  rights 
vested  under  the  government,  and  these  last  are,  by  necessary 
implication,  held  in  subordination  to  this  power,  and  must  yield 
in  every  instance  to  its  proper  exercise. 

"  The  Constitution  of  the  United  States,  although  adopted  by 
the  sovereign  States  of  this  Union,  and  proclaimed  in  its  lan- 
guage as  the  supreme  law  for  their  government,  can  by  no 
rational  interpretation  be  brought  to  conflict  with  this  attribute 
of  the  States ;  there  is  no  express  delegation  of  it  by  the  Con- 
stitution, and  it  would  imply  an  incredible  fatuity  in  the  States 
to  ascribe  to  them  the  intention  to  relinquish  the  power  of 
self-government  and  self-preservation.  A  correct  view  of  this 
matter  must  demonstrate,  moreover,  that  the  right  of  eminent 
domain  in  government  in  nowise  interferes  with  the  inviola- 
bility of  contracts ;  that  the  most  sanctimonious  regard  for  the 
one  is  perfectly  consistent  with  the  possession  and  exercise  of 
the  other." l 

§  460.  The  power  of  eminent  domain  belonging  to  the  sev- 
eral States  extends  over  contracts  as  well  as  over  tangible  prop- 
erty. And  even  rights  derived  from  the  States  themselves  are 
subject  to  this  power.  All  contracts  and  grants  made  by  a  State 
must  be  deemed  subject  to  the  implied  condition  that  they  may 
be  revoked,  upon  making  just  compensation,  whenever  this  is 
required  for  the  public  good. 

In  West  River  Bridge  Co.  v.  Dix2  the  Supreme  Court  of 
the  United  States  decided  that  the  franchises  of  a  corporation 
might  thus  .be  extinguished.  "  We  are  aware  of  nothing  pecu- 
liar to  a  franchise  which  can  class  it  higher  or  render  it  more 
sacred  than  other  property.  A  franchise  is  property,  and  noth- 
ing more.  ...  A  franchise,  therefore,  to  erect  a  bridge,  to  con- 
struct a  road,  to  keep  a  ferry,  and  to  collect  tolls  upon  them, 
granted  by  the  authority  of  the  State,  we  regard  as  occupying 

1  6   How.    531-533.      Upon   the  wick  on  Damages,  565 ;  2  Dillon  on 

general  subject  of  the  right  of  eminent  Municipal     Corporations,     ch.     xvi. 

domain,   consult    Cooley  on    Consti-  §§  583-625. 

tutional     Limitations,     * 523-*  571;  2  6  How.  507. 
Mills  on  Eminent  Domain;   2   Sedg- 
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the  same  position  with  respect  to  the  paramount  power  and  duty 
of  the  State  to  promote  and  protect  the  public  good,  as  does  the 
right  of  the  citizen  to  the  possession  and  enjoyment  of  his  land 
under  his  patent  or  contract  with  the  State  ;  and  it  can  no  more 
interpose  any  obstruction  in  the  way  of  their  just  exertion. 
Such  exertion  we  hold  to  be  not  within  the  inhibition  of  the 
Constitution,  and  no  violation  of  a  contract." 1 

"  There  is  no  contract  that  the  corporation  may  not  be  dis- 
solved or  its  operations  suspended  by  a  subsequent  exercise  of 
the  power  of  eminent  domain,  if  the  property,  franchise  included, 
is  of  such  a  nature  that  that  power  may  operate  upon  it."  2 

§  461.  The  property  and  privileges  belonging  to  individual 
members  of  a  corporation  are  subject  to  the  power  of  eminent 
domain  to  the  same  extent  as  the  property  and  privileges  be- 
longing to  the  corporation  collectively ;  and  in  the  exercise  of 
this  power  a  State  may  enable  any  portion  of  the  stockholders 
in  a  corporation  to  dissolve  their  association  and  consolidate 
with  another  company,' or  to  engage  in  an  entirely  new  enter- 
prise, upon  making  just  compensation  to  such  stockholders  as 
are  not  willing  to  accept  the  change.3 

Thus,  in  Black  v.  Delaware  &  Raritan  Canal  Co.*  it  was  held 
that  an  act  authorizing  a  majority  of  the  stockholders  in  a  cor- 
poration to  consolidate  with  another  company,  upon  paying  to 
dissenting  stockholders  the  full  value  of  their  shares,  was  con- 
stitutional and  valid.  The  court  admitted  that  the  proposed  con- 
solidation would  work  a  fundamental  change  in  the  constitution 
of  the  company,  and  fully  recognized  the  general  rule  of  law 

1  West  River  Bridge  Co.  v.  Dix,  16  N.  J.  Eq.  366 ;  Shorter  v.  Smith, 

6   How.    507,  534,  and  cases  cited ;  9   Ga.   517 ;    James   River,   &c.   Co. 

s.    c.    16   Vt.   446;    Richmond,    &c.  v.  Thompson,  3    Gratt.  270;    In  the 

R.  R.  Co,  v.  Louisa   R.  R.  Co.,  13  matter  of  Kerr,   42   Barb.   119;   In 

How.    83;    Crosby   v.    Hanover,    36  re  Towauda  Bridge  Co.,  91  Pa.  St. 

Vt.  420  ;  Boston  &  Lowell  R.  R.  Co.  216. 

v.  Salem  &  Lowell  R.  R.  Co.,  2  Gray,  2  Backus  v.  Lebanon,  11  N.  H.  23. 
1 ;  Central  Bridge  Co.  v.  City  of  8  Where  the  shareholders  have 

Lowell,    4     Gray,    481 ;    Piscataqua  paid  nothing  on  their  shares,  and  the 

Bridge  Co.  v.  N.  H.  Bridge  Co.,  7  corporation  has  not  engaged  in  busi- 

N.  H.  36  ;  Red  River  Bridge  Co.  v.  ness,  there  would  ordinarily  be  no  loss 

Mayor,  &c.,  1  Sneed,  176  ;  Delaware,  to  compensate. 
&c.  Canal  Co.  v.  Raritan,  &c.  Ry.  Co.,         4  2i  N.  J.  Eq.  455. 
446 


CHAP.  VII.]      LAWS   AFFECTING  CORPORATIONS.  §  462 

that  the  contract  between  the  members  of  a  corporation  can- 
not be  altered  by  the  majority,  even  with  the  consent  of  the 
legislature ;  but  it  was  decided  that  the  consolidation  might  be 
effected  by  exercise  of  the  power  of  eminent  domain  belonging 
to  the  State.  Van  Syckel,  J.,  delivering  the  opinion  of  the 
court,  said  :  "  From  the  conclusions  thus  far  reached,  does  it  re- 
sult that  one  unwilling  stockholder  may  obstruct  the  growth  and 
development  of  every  enterprise  of  this  character  in  which  he 
may  have  participated,  and  thus  hinder  the  union  under  one 
management  of  these  important  public  highways*vvhich  have 
been  constructed  at  different  periods  and  under  separate  char- 
ters, when  the  necessities  of  inter-State  commerce  and  the  con- 
venience of  public  travel  may  unite  in  urging  it  ?  Shall  a 
railroad  from  Philadelphia  to  Trenton  never  be  extended  so  as 
to  connect  the  two  great  cities  of  our  Union,  while  one  obstinate 
associate  stands  in  the  way  ? 

"  The  necessity  for  rapid  and  speedy  transit  seems  to  demand 
imperatively  that  this  difficulty  shall  not  be  insurmountable. 

"  In  the  exercise  of  the  right  of  eminent  domain,  the  legisla- 
ture may  authorize  shares  in  corporations  and  corporate  fran- 
chises to  be  taken  for  public  uses,  upon  just  compensation.  The 
title  to  this  species  of  property  is  no  more  secure  against  inva- 
sion, when  the  public  uses  require  it,  than  is  the  ownership  of 
real  estate." l 

§  462.  The  power  of  eminent  domain  is  essential  to  the  wel- 
fare of  the  State  ;  and  no  legislature  has  authority  to  bind  the 
State  not  to  exercise  this  power  if  a  proper  case  for  its  exercise 
should  arise.  "  It  is  an  inherent  element  of  sovereignty ;  and 
from  the  necessity  of  the  case  and  the  highest  considerations  of 
public  welfare,  it  must  continue  unimpaired  in  the  State.  It  is 
impliedly  reserved  in  every  grant.  It  cannot  be  abridged  so  as 
to  bind  future  legislation."  2 

1  24  N.  J.  Eq.  468  ;  s.  c.  22  N.  J.  Co.  v.  Boston  &  Maine  R.  R.  Co.,  Ill 
Eq.  416 ;  Philadelphia  &  Erie  R.  R.  Mass.  125,  131.     See  also  Cooley  on 
Co.  v.  Catawissa  R.  R.  Co.,  53  Pa.  Constitutional    Limitations,    342-344 
St.  20,  61,  62.     Compare  Lauman  v.  (4th  ed.) ;  East  Hartford  v.  Hartford 
Lebanon  Valley  R.  R.  Co.,  30  Pa.  St.  Bridge  Co.,  17  Conn.  93 ;  Piscataqua 
42.  Bridge   Co.   v.  N.  H.  Bridge  Co.,  7 

2  Per  Colt,  J.,  in  Eastern  R.  R.  N.  H.  69. 
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PART    II. 

THE  EFFECT   OF  A  RESERVATION  OF  POWER  TO   REPEAL 
OR   ALTER  A  CHARTER. 

§  463.  The  Right  to  repeal  or  alter  may  be  reserved.  —  In 
order  to  avoid  the  application  of  the  rule  established  by  the 
Dartmouth  College  case,  it  is  now  usual,  in  granting  corporate 
franchises,  to  reserve  the  right  to  repeal  or  alter  them  at  plea- 
sure. A  reservation  of  this  character  renders  the  grant  of  the 
State  a  conditional  one,  in  the  nature  of  a  license ;  and  the  State 
is  enabled  to  revoke  or  alter  its  grant,  not  by  virtue  of  its  legis- 
lative powers,  but  by  the  terms  of  the  grant  itself.1 

§  464.  It  may  be  reserved  by  Constitution  or  by  General  Law. 
—  The  right  to  repeal  or  alter  a  charter  may  be  conferred  upon 
the  State  by  a  constitutional  provision  or  general  act  of  the 
legislature,  as  well  as  by  the  express  terms  of  the  charter  itself. 
A  legislative  enactment  of  this  character  establishes  a  rule  of 
construction  governing  all  future  grants  of  charters.  Every 
charter  granted  thereafter  must  be  read  as  containing  a  reser- 
vation of  the  right  to  repeal  or  alter  it  at  pleasure,  no  express 
provision  to  this  effect  being  required.2 

The  power  of  the  legislature  to  repeal  or  alter  a  charter  de- 


1  Tomlinson  v.   Jessup,   15  Wall. 
457 ;  Zabriskie  v.  Hackensack,  &c.  R.  R. 
Co.,  18  N.  J.  Eq.  178;  State  v.  Corar. 
of  Railroad  Taxation,  37  N.  J.  L.  228  ; 
West  Wisconsin  R.  R.  Co.  v.  Board 
of  Supervisors,  35  Wis.  257;  Sprigg  v. 
Western  Tel.  Co.,  46  Md.  77  ;  Penn- 
sylvania College  Cases,  13  Wall.  213  ; 
Atty.-Gen.  v.  Railroad  Companies,  35 
Wis.  569-577,  and  cases  cited. 

2  "Charters  subsequently  granted 
must  be  understood  as  standing  just 
as  they  would  if  that  reservation  of 
the  power  to  amend,  alter,  or  repeal 

448 


the  same  had  been  incorporated  into 
each  charter."  Holyoke  Co. ».  Lyman, 
15  Wall.  500,  522;  Tomlinson  v. 
Jessup,  id.  457 ;  Miller  v.  State,  id. 
478 ;  Railroad  Co.  v.  Georgia,  98 
U.  S.  365  ;  State  v.  Person,  32  K.  J. 
L.  134 ;  General  Marine  Hospital  v. 
Life  Assurance  Co.,  4  Gray,  227 ; 
Suydam  v.  Moore,  8  Barb.  358 ;  Re 
Oliver's  Bank,  21  N.  Y.  9  ;  Common- 
wealth v.  Fayette  City  R.  R.  Co.,  55 
Pa.  St.  452 ;  Griffin  v.  Kentucky  Ins. 
Co.,  3  Bush,  592. 
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pends  wholly  upon  its  agreement  with  the  grantees.  A  general 
act  providing  that  charters  shall  be  subject  to  the  right  of  repeal 
or  alteration  merely  fixes  the  meaning  to  be  attached  to  future 
grants.  Hence  a  law  repealing  such  general  act  does  not  oper- 
ate as  a  surreader  of  the  power  to  alter  charters  already  granted. 
It  repeals  the  rule  of  construction  applying  to  future  grants,  but 
does  not  alter  the  legal  effect  of  existing  charters.1 

§  465.  A  Reservation  by  General  Law  does  not  bind  the 
Legislature.  —  A  constitutional  provision  that  all  charters  there- 
after granted  shall  be  subject  to  the  power  of  alteration  and 
repeal  cannot  be  bargained  away  or  repealed  by  the  legislature. 
But  a  mere  act  of  the  legislature  may,  at  any  time,  be  repealed 
by  the  power  which  enacted  it.  And  therefore,  if  the  right  to 
repeal  and  alter  was  provided  by  general  act  of  the  legislature, 
the  question  arises,  in  every  case  where  a  charter  is  granted  by 
that  body,  whether  the  legislature  intended  to  dispense  with  the 
provisions  of  the  general  act  in  that  particular  case  or  not.2 

§  466.  What  amounts  to  a  Reservation  of  the  Right  to  repeal 
or  alter.  —  A  reservation  of  power  to  repeal,  alter,  or  amend 
the  charter  of  a  corporation  is  usually  expressed  in  the  most 
explicit  terms.  If  the  reservation  was  provided  by  the  terms  of 
the  charter  itself,  the  question,  how  far  and  to  what  cases  the 
power  of  alteration  extends,  must  be  determined  upon  a  con- 
struction of  the  whole  charter.3 

An  unconditional  grant  of  a  charter  of  incorporation,  where 
the  right  of  repeal  was  provided  by  general  law,  raises  no  pre- 
sumption that  the  legislature  intended  to  give  up  the  power 
reserved  for  the  benefit  of  the  public.  The  same  rule  is  appli- 

1  Beer  Co.   v.  Massachusetts,  97  was  held  that  the  charter  was  subject 

U.   S.   31.     Compare  infra,  \  468.  to  the  power  of  repeal  and  alteration 

In   Stone  v.  Wisconsin,  94  U.  S.  as  provided  by  the  constitution. 
181,  it  appeared  that  a  Territory  had         2  New  Jersey  v.  Yard,  95  U.  S. 

granted  a  charter  of  incorporation  and  111.     Compare  Commonwealth  v.  Es- 

had  been  admitted  into  the  Union  as  a  sex  Co.,  13  Gray,  239. 
State  under  a  constitution  providing         8  Hartford  Bridge  Co.  v.  Hartford, 

that  all  laws  for  the  creation  of  cor-  16    Conn.    176;    Commonwealth    ». 

porations  "  may  be  altered  or  repealed  Bonsall,    3   Whart.    560  ;    People  v. 

by  the  legislature  at  any  time  after  Plank  Road  Co.,  10  Mich.  400 ;  State 

their  passage,"  before  the  charter  had  v.  Mayor,   31  N.  J.  L.  575 ;  Penn- 

been  accepted  by  the    grantees.    It  sylvania  College  Cases,  13  Wall.  221. 
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cable  to  a  grant  of  new  franchises  to  a  corporation  by  whose 
charter  the  right  of  alteration  was  expressly  reserved.1  An 
unconditional  grant  of  privileges  to  a  corporation  is  not  incon- 
sistent with  a  limited  general  control  over  the  management  of 
the  corporation,  so  far  as  demanded  by  public  interests. 

§  467.  Reorganization  of  a  Corporation  under  a  General  Law. 
—  A  corporation  reorganizing  under  a  general  law  providing  for 
the  repeal  and  alteration  of  charters  becomes  subject  to  such 
provision.2  So,  also,  if  two  corporations  become  consolidated 
and  a  new  corporation  is  formed  thereby,  the  new  company  -will 
be  subject  to  existing  laws,  giving  the  legislature  the  power 
of  repeal  and  alteration.3 

In  New  Jersey  v.  Yard  4  it  was  held  that  a  general  act,  apply- 
ing in  terms  to  charters  of  incorporation  granted  after  its  passage, 
could  not,  without  very  strong  implication,  be  made  applicable 
to  amendments  to  charters  in  existence  before  its  passage,  though 
the  amendments  were  executed  subsequently. 

§468.  "What  operates  as  a  Repeal  or  Alteration.  —  Whether 
or  not  an  enactment  of  the  legislature  shall  operate  as  a  repeal 
or  alteration  of  a  charter,  where  the  power  to  repeal  or  alter  was 
reserved,  is  wholly  a  question  of  intention,  to  be  ascertained  -as 
in  other  cases  of  legislative  enactments.  "  There  is  no  rule  of 
law  which  prohibits  the  repeal  of  a  special  charter  by  a  general 
law.  Nor  is  there  any  principle  of  law  forbidding  such  repeal, 
without  the  use  of  words  descriptive  of  the  legislative  intent  to 
repeal  the  earlier  statute.  Eepeals  by  implication  are  not  fa- 
vored. But  the  question  is  always  one  of  legislative  intent,  and 
the  intent  to  abrogate  the  particular  enactment  in  an  earlier 
statute,  by  a  general  provision  in  a  later  statute,  is  sufficiently 
manifested  where  the  provisions  of  the  two  enactments  are  so 
inconsistent  that  they  cannot  stand  together."  5 

1  See  Sinking  Fund  Cases,  99  U.  S.  Central  R.  R.  Co.,  66  Me.  488,  96 
700.  U.  S.  499. 

2  Cincinnati  R.  R.  Co.  v.  Cole,  29         4  95  U.   S.   113.     Contra,  by  the 
Oliio   St.  126 ;  Tibbals  v.  Libby,  87  Supreme  Court  of  New  Jersey  in  the 
111.   142  ;  Monongahek  Nav.   Co.  ».  same  case,  37  N.  J.  L.  228.     Compare 
Coon,  6  Pa.  St.  379.  supra,  §  6. 

8  Shields  v.  Ohio,  26  Ohio  St.  86 ;         6  State  v.  Comrs,,   37  N.   J.   L. 
s.  c.  95  U.  S.  319 ;   State  v.  Maine    230 ;  Bangor,  &c.   Co.  v.  Smith,  47 
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The  repeal  of  a  general  incorporation  act,  and  the  re-enactment 
of  a  new  one,  does  not  affect  existing  corporations  formed  under 
the  old  act ;  for  the  object  of  such  legislation  is  clearly  to  pro- 
vide laws  for  the  government  of  future  corporations  only.1 

§  469.  The  Extent  of  the  Right  —  When  unconditional.  —  The 
power  of  the  legislature  to  repeal,  alter,  or  amend  a  charter, 
under  a  reservation  of  this  character,  is  not  exhausted  after  hav- 
ing been  once  exercised,  but  continues  in  force  until  relinquished 
by  a  repealing  act.2 

If  the  power  of  repeal,  alteration,  or  amendment  was  reserved 
unconditionally,  the  legislature  may  either  repeal,  alter,  or  amend 
the  charter  arbitrarily,  without  the  consent  of  the  corporators, 
and  without  resorting  to  judicial  process.3 

Sometimes  the  right  is  reserved  to  repeal  a  charter  "  if  the 
corporation  shall  at  any  time  misuse  or  abuse  its  franchises." 
The  authorities  are  in  conflict  as  to  the  legal  effect  of  a  reserva- 
tion of  this  character.  In  Pennsylvania  it  was  held  that  the 
authority  of  the  legislature  to  repeal  a  charter  was  absolute,  if 
the  misuse  or  abuse  had  actually  occurred;  but  that  the  con- 
stitutionality of  the  act  of  repeal  depended  upon  the  existence 
of  the  fact  of  misuse  or  abuse,  and  might  be  inquired  into  collat- 
erally.4 But  in  a  careful  judgment  delivered  by  the  Supreme 

Me.  34 ;  Union  Improvement  Co.  v.  I  Paige,  107 ;  Comrs.  of  Fisheries  v. 

Commonwealth,  69  Pa.  St.  140 ;  Me-  Holyoke  Co.,  104  Mass.  146 ;  Mayor 

clianics',  &c.  Bank?;.  Bridges,  30  N.  J.  v.  Norwich,  &c.  R.  R.  Co.,  109  Mass. 

L.    112;  Webb   v.  Ridgley,  38  Md.  113;    Thornton  v.  Marginal  Freight 

364.     Compare   Clarkson  v.  Hudson  Ry.  Co.,  123  Mass.  32  ;    Zabriskie  v. 

River  R.  R.  Co.,  12  N.  Y.  304.  Hackensack  R.  R.  Co.,  18  N.  J.  Eq. 

1  Freehold,  &c.  Co.  v.  Brown,  29  192 ;  Griffin  v.  Kentucky  Ins.  Co.,  3 
N.  J.  Eq.  122 ;  United  Hebrew  Ben.  Bush,    592 ;    Wilson    v.   Tesson,    12 
Ass.   v,  Benshinol,    130  Mass.   325.  Ind.  285 ;   Erie,   £c.   R.   R.   Co.   v. 
Compare  Wilson  v.  Tesson,  12  Ind.  Casey,  26  Pa.  St.  287 ;  Sinking  Fund 
285.  Cases,  99  U.  S.  700. 

2  State  v.  Railroad  Tax   Commis-         A  Reservation  of  the  power  to  re- 
sioner,  37  N.  J.  L.  228  ;  Proprietors  peal  a  charter  does  not  take  away  the 
of    Side    Booms   v.   Haskell,    7    Me.  right  of  procuring  a  dissolution  by 
474.  judicial  proceedings   for  a  forfeiture. 

8  Lothrop  v.  Stedman,  13  Blatchf.  Eastern,  &c.  Co.  v.  Regina,  2  El.   & 
134;  s.  c.  42  Conn.  590;   Mayor  v.  Bl.  856;  Grand  Gulf,  &c.  Co.  v.  Mis- 
Pittsburgh,   &c.   R.  R.  Co.,   1   Abb.  sissippi,  10  Sm.  &  W.  428. 
(U.  S.)  9;  McLaren  v.  Penniugton,         *  Erie  &  N.E.R.R.  Co.  v.  Casey,  26 
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Court  of  Michigan  it  was  held  that  the  power  of  the  legislature 
to  repeal  a  charter,  if  "  it  shall  be  made  to  appear  to  the  legisla- 
ture that  there  has  been  a  violation  by  the  company  of  some  of 
the  provisions  of  this  act,"  could  not  be  exercised  until  the 
violation  of  the  act  had  been  determined  by  some  sort  of  judi- 
cial proceeding.1 

There  are  certainly  strong  arguments  of  convenience  in  favor 
of  this  latter  view.  By  obtaining  a  judicial  determination  of 
the  facts  upon  which  the  right  to  repeal  was  made  to  depend, 
the  constitutionality  of  the  act  of  repeal  would  be  settled  once 
for  all.  But  if  the  constitutionality  of  the  act  of  repeal  depended 
upon  the  fact  of  a  violation  of  the  charter,  this  fact  might  be 
denied  in  collateral  actions ;  and  the  validity  of  the  repeal 
would  in  each  case  depend  upon  the  findings  of  a  jury.  Great 
uncertainty  might  thus  arise.2 

However,  there  are  also  strong  arguments  in  favor  of  the  view 
adopted  by  the  Supreme  Court  of  Pennsylvania.  Black,  J., 
said  :  "The  plaintiff's  counsel  insist  that,  inasmuch  as  the  right 
to  repeal  depended  on  matter  of  fact,  the  right  could  not  be 
exercised  until  the  fact  was  ascertained  by  a  judicial  trial. 
But  if  this  were  not  a  mistake,  the  reservation  would  be  nuga- 
tory. When  the  abuse  of  a  charter  is  judicially  ascertained,  the 
corporation  will  be  dissolved  without  the  intervention  of  the 
legislature,  and  the  court  could  not  decide  the  fact  to  be  true 
without  pronouncing  the  judgment  of  forfeiture.  The  legisla- 
ture certainly  meant  to  reserve  something  more  than  the  right 
to  dissolve  the  corporation  after  it  shall  be  dissolved  by  a  court. 
The  power  to  kill  what  is  already  dead  is  no  power  at  all."  3 

§  470.  It  has  been  intimated  by  various  judges  that  although 
a  State  may  repeal  a  charter  without  the  consent  of  the  grantees, 
if  the  power  to  repeal  was  reserved,  yet  that  an  alteration  made 

Pa.  St.  287 ;  s.  c.  1  Grant's  Cas.  274  ;  Delaware,  &c.  R.  R.  Co.  v.   Thorp, 

Commonwealth     v.    Pittsburgh,     &c.  5    Harring.    (Del.)    454 ;    Mayor    v. 

R.  R.  Co.,  58  Pa.  St.  46.     Compare  Pittsburgh,  &c.  R.  R.   Co.,   1   Abb. 

Crease    v.   Babcock,    23    Pick.    334 ;  (U.  S.)  9 ;  infra,  \  631. 

Miners'    Bank    v.   United    States,   1  2  Flint,   &c.   Plank   Road  Co.   v. 

Morr.  (Iowa)  482.  Woodhull,   25   Mich.   110,    111,  per 

1  Flint,   &c.   Plank  Road   Co.   v.  Cooley,  J. 

Woodhull,   25   Mich.    99.    Compare  8  26  Pa.  St.  302. 
452 


CHAP.  VII.]      LAWS   AFFECTING  COKPOEATIONS.  §  471 

under  a  power  to  alter,  reserved  in  similar  terms,  must  be  ac- 
cepted by  the  corporation,  or  at  least  a  majority  of  its  stock- 
holders.1 

It  seems  a  forced  construction  to  hold  that  a  naked  reserva- 
tion of  power  to  repeal  or  alter  means  a  power  to  repeal  at  pleas- 
ure, and  to  alter  only  provided  a  majority  of  stockholders,  or 
the  corporation  itself,  choose  to  accept  the  alteration.  The 
power  of  altering  a  charter  with  the  consent  of  the  grantees 
always  existed,  and  the  object  of  expressly  reserving  the  right 
was  to  obviate  the  necessity  of  obtaining  this  consent. 

It  is  evident  that,  in  the  exercise  of  an  unconditional  right 
to  alter,  the  State  may  make  an  alteration  contingent  upon  its 
ratification  by  the  stockholders,  or  even  a  majority  of  their  num- 
ber.2 And  it  is  possible  that,  by  virtue  of  a  reserved  power 
of  repealing  a  charter,  the  State  may  comp'el  the  corporators  to 
elect,  at  their  option,  either  to  accept  a  change  which  the  State 
could  not  make  without  their  consent,  or  to  go  out  of  existence 
as  a  corporation  altogether,  by  repeal  of  their  charter.3 

§  471.  What  is  an  Alteration.  —  Difficult  questions  frequently 
arise  in  determining  the  extent  of  the  power  given  to  the  legis- 
lature by  a  reservation  of  the  right  "  to  repeal,  suspend,  alter, 
amend,  or  modify  "  a  charter  at  pleasure. 

A  reservation  of  this  nature  does  not  give  the  State  arbitrary 
control  over  the  rights  and  property  belonging  to  a  body  of  cor- 
porators. This  is  not  the  meaning  of  the  terms  "  repeal,  alter, 
amend,  or  modify."  A  material  change  in  the  enterprise  of  a 
corporation  is  not  a  mere  alteration  or  amendment.  An  altera- 
tion must  be  reasonable,  and  it  must  always  be  consistent  with 
the  scope  and  object  of  the  corporation  as  it  was  originally 
agreed  upon.4 

1  Yeaton  v.  Bank,  21  Gratt.  598.       the  legislature  has  its  limits.     It  can 

2  Infra,  §  484.  repeal  or  suspend  the  charter ;  it  can. 
8  Compare    Yeaton    v.    Bank,   21    alter  or  modify  it;  it  can  take  away 

Gratt.  599.  the  charter;  but  it  cannot  impose  a 

4  Shields  v.  Ohio,  96  U.  S.  524,  new  one  and  oblige  the  stockholders 

per  Mr.  Justice  Swayne.  to  accept  it.  It  can  alter  or  modify 

In  Zabriskie  v.  Hackensack,  &c.  the  old  one ;  but  power  to  alter  or 

R.  R.  Co.,  18  N.  J.  Eq.  192,  Chan-  modify  anything  can  never  be  held  to 

cellor  Zabriskie  said:  "The  power  of  imply  a  power  to  substitute  a  thing 
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It  is  obviously  impossible  to  state  any  general  rule  by  which 
the  exact  extent  of  change  which  the  legislature  can  make  in 
the  business  of  a  corporation,  by  virtue  of  a  power  to  alter  or 
amend  its  charter,  can  be  determined.  Each  case  must  neces- 
sarily depend  largely  upon  its  peculiar  circumstances,  and 
require  the  exercise  of  much  judicial  discretion. 

§  472.  Power  to  repeal,  alter,  amend,  or  modify  the  charter 
of  a  railroad  company  does  not  enable  the  legislature  to  compel 
the  company  to  build  a  road  essentially  differing  from  that  origi- 
nally planned.1  Nor  would  a  reservation  of  this  character  con- 
fer power  to  change  the  composition  of  a  corporation,  b^  adding 
new  members  to  the  company  or  ousting  existing  members.2 

But  it  seems  that  railroad  companies  may  be  consolidated 
under  a  reservation  of  power  to  alter  their  charters,  provided 
such  consolidation  produce  no  radical  change  in  the  enterprises 
of  the  several  companies,  and  be  not  unfair  to  any  portion  of 
the  stockholders.3 

§  473.  The  Right  to  alter  applies  only  to  the  Charter.  —  The 
reservation  to  a  State  of  power  "to  repeal,  alter,  amend,  or  mod- 


entirely  different.  It  is  not  the  mean- 
ing of  the  words  in  their  usually  re- 
ceived sense. 

"  Power  to  alter  a  mansion-house 
would  never  be  construed  to  mean  a 
power  to  tear  down  all  but  the  back 
kitchen  and  front  piazza,  and  build 
one  three  times  as  large  in  its  place. 
In  anything  altered,  something  must 
remain  to  keep  up  its  identity ;  and  a 
matter  of  the  same  kind,  wholly  or 
chiefly  new,  substituted  for  another, 
is  not  an  alteration  :  it  is  a  change." 

But  the  legislature  may  impose  a 
new  charter  as  an  alteration,  if  the 
change  made  by  the  new  charter  be  no 
greater  than  could  have  been  brought 
about  as  an  "  alteration."  Sprigg  v. 
Tel.  Co.,  46  Md.  78;  and  see  County  of 
Callaway  v.  Foster,  93  U.  S.  571,  572. 

1  Zabriskie  v.  Hackensack,  &c. 
R.  R.  Co.,  18  N.  J.  Eq.  178.  Com- 
pare infra,  \  480. 
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2  "  The  power  to  alter  or  amend  a 
contract,  in  our  conception,  is  to  change 
it  as  between  the  original  parties,  and 
such  others  only  as  have  been  per- 
mitted by  their  mutual  consent  to 
come  into  the  enjoyment  of  its  benefits 
and  privileges ;  not  to  compel  one  of 
the  parties  to  operate  in  conjunction 
with  others,  and  share  with  them  the 
privileges  and  benefits  of  the  contract." 
Sage  v.  Dillard,  15  B.  Monr.  359. 
Compare  Allen  v.  McKeau/1  Sumn. 
310,  311. 

8  Compare  Nugent  v.  Supervisors, 

19  Wall.  241;    Bishop  v'.  Brainerd, 
28  Conn.   289;    McCray  v.  Junction 
R.  R.  Co.,  9  Ind.  358,  359 ;  Booe  v. 
Junction  R.    R.   Co.,   10    Ind.   93; 
Hanna  v.  Cincinnati,  &c.  R.  R.  Co., 

20  Ind.  30 ;  Bish  ».  Johnson,  21  Ind. 
299.     Compare  Shelbyville  Turnpike 
Co.  v.  Barnes,  42  Ind.  493  ;  Kenosha, 
&c.  R.  R.  Co.  ».  Marsh,  17  Wis.  13. 


CHAP.  VII.]      LAWS   AFFECTING   CORPORATIONS.  §  474 

ify  "  a  charter  is  a  concession  by  the  corporators,  whereby  they 
voluntarily  give  to  the  State  a  right  to  vary  the  franchises 
granted  to  them,  and  their  contract  of  incorporation. 

But  a  reservation  of  this  description  does  not  purport  to  give 
the  State  the  power  to  vary  contracts  made  by  a  corporation  in 
due  course  of  its  business,  nor  can  this  power  be  implied  by 
any  reasonable  construction  of  the  terms  used.  It  is  "  to  repeal, 
alter,  amend,  or  modify  "  the  charter-contract  that  the  right  is 
given,  and  no  more.  "  It  is  the  charter  only,  and  the  rights  and 
liabilities  of  the  corporation  and  of  its  corporators,  as  such  in 
consequence  thereof,  that  can  be  varied  by  an  act  of  the  legis- 
lature; and  not  the  private  contracts  made  between  the  cor- 
poration as  one  party  and  of  its  corporators  as  the  other.  And 
there  can  be  no  distinction  between  contracts  to  pay  for  its 
stock,  and  contracts  to  pay  for  any  other  purpose." l 

In  the  Sinking  Fund  Cases,  Mr.  Justice  Strong  said  :  "The 
power  thus  reserved  is  one  over  the  act  itself,  not  .over  anything 
that  may  have  lawfully  been  done  under  the  act  before  its 
repeal  or  alteration.  It  is  only  by  great  confusion  of  things 
essentially  distinct  that  this  power  can  be  construed  as  appli- 
cable to  a  contract  made  after  the  corporation  came  into  exist- 
ence."2 

§  474.  Contracts  with  Third  Parties  cannot  be  impaired.  —  It 
may  be  doubted  whether  a  State  can,  by  any  form  of  reservation, 
give  itself  power  to  vary  contracts  made  by  a  corporation  with 
third  parties.  The  Constitution  prohibits  a  State  from  passing 
any  law  impairing  the  obligation  of  contracts.  A  charter  may 
be  altered,  where  the  right  is  reserved,  because  it  is  done  with 
the  consent  of  the  contractors,  given  in  the  contract  itself.  Hence 
no  contract  is  impaired.  The  contract  was  conditional. 

But  a  corporation  has  no  power  to  grant  to  the  State  a  right 
over  third  parties.  And  although  third  parties  should  deal  with 
a  corporation  knowing  that  its  charter  contained  a  provision 
giving  the  legislature  control  over  all  its  contracts,  that  would 

1  Oldtown,  &c.  R.  R.  Co.  v.  Yeazie,  p.  721 ;  per  Mr.  Justice  Bradley,  pp. 
39  Me.  570,  580,  581.  748,  749 ;  per  Mr.  Justice  Field,  pp. 

2  99  U.  S.  700,  pp.  740-742.    See  757,  758. 
also,  per  Mr.   Chief  Justice  Waite, 
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not  be  a  stipulation  between  tJiem  and  the  legislature ;  nor  could 
it  bind  them  as  a  mere  law,  because,  considered  as  an  exercise  of 
legislative  power  alone,  it  would  be  unconstitutional. 

Even  the  corporation  might  object.  Parties  cannot  destroy 
their  constitutional  rights  by  agreement  with  the  State.1  Parties 
may  sell  to  the  State  particular  property,  either  absolutely  or 
merely  give  up  a  limited  control  over  it,  or  they  may  make  a 
conditional  contract  with  the  State.  But  an  agreement  to  give 
the  State  arbitrary  control  over  all  future-acquired  property  or 
future  contracts  is  different.  It  is  a  mere  promise  at  the  most, 
and  even  if  valid  and  binding  as  a  promise  could  certainly 
not  be  specifically  enforced. 

Hence,  although  corporators  should  in  their  charter  agree  to 
give  the  State  control  over  future  contracts  of  the  corporation, 
that  would  not  prevent  the  corporation  from  making  an  absolute 
contract.  A  refusal  to  permit  the  State  to  alter  it  might  be  a 
breach  of  the  charter,  and  might  subject  the  corporation  to  dis- 
solution ;  but  it  could  not  be  specifically  enforced.2 

§  475.  Property  cannot  be  taken.  —  The  same  reasons  which 
prevent  a  State  from  directly  impairing  a  contract  made  with  a 
corporation,  notwithstanding  a  reservation  of  the  right  to  repeal 
or  alter  its  charter,  also  prevent  a  State  or  the  United  States 
from  directly  taking  away  the  property  of  a  corporation  without 
making  due  compensation.  This  would  be  contrary  to  the  con- 
stitutional provisions  of  the  United  States  and  of  the  several 
States.3 

Chief  Justice  Shaw  stated  it  as  a  general  rule  that  "  where, 
under  power  in  a  charter,  rights  have  been  acquired  and  become 

1  Insurance    Co.    v.    Morse,    20    the  company,  but  an  agreement  out- 
Wall.  445.  side  of  and  collateral  to  it.     Whilst 

2  Compare  infra,  §  512.  the  legislature  may  reserve  the  right 
In  Miller  v:  State,  15  Wall.  499,    to  revoke  or  change  its  own  grant  of 

Mr.  Justice  Bradley  delivered  the  fol-  chartered  rights,  it  cannot  reserve  a 

louring  dissenting  opinion  (Mr.  Justice  right  to  invalidate  contracts  between 

Field  concurring)  :    "  I  dissent  from  third  parties ;    as  that  would   enable 

the  opinion  of  the  court  in  this  case,  it  to  reserve  the  right  to  impair  the 

on  the  ground  that  the  agreement  with  validity  of  all  contracts,  and  thus  evade 

respect  to  the  number  of   directors  the  inhibition  of  the  Constitution  of 

which  the   city  of  Rochester  should  the  United  States." 

elect  was  not  a  part  of  the  charter  of  8  Supra,  §  420. 
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vested,  no  amendment  or  alteration  of  the  charter  can  take  away 
the  property  or  rights  which  have  become  vested  under  a  legiti- 
mate exercise  of  the  powers  granted."  l 

§  476.  How  far  Vested  Rights  may  be  affected.  —  Every  alter- 
ation or  amendment  made  by  the  legislature  in  the  charter  of  a 
corporation  must  necessarily  interfere  more  or  less  with  the 
vested  rights  of  the  shareholders  in  the  corporate  concern.  And 
so  far  as  the  power  to  repeal,  alter,  or  modify  a  charter  neces- 
sarily involves  the  power  to  interfere  with  the  property  rights 
of  the  shareholders,  it  must  be  held  that  the  latter  power  is 
impliedly  included  in  a  grant  of  the  former.  But  the  right  to 
interfere  with  the  vested  rights  of  the  shareholders  of  a  corpo- 
ration can  be  implied  only  if  it  be  necessarily  incidental  to  the 
right  of  altering  the  franchises  and  charter  contract.  And  the 
latter  right  must  always  be  exercised  in  good  faith  for  the  pur- 
poses designed.  "  Sheer  oppression  and  wrong  cannot  be  inflicted 
under  the  guise  of  amendment  or  alteration.  Beyond  the  sphere 
of  the  reserved  powers,  the  vested  rights  of  property  of  corpora- 
tions are  surrounded  by  the  same  sanctions  and  are  as  inviolable 
as  in  other  cases."  2 

§  477.  Provisions  intended  for  the  future  government  of  the 
affairs  of  a  corporation  are  generally  valid,  as  they  may  properly 
be  called  "  amendments  "  or  "  alterations  "  of  the  charter.  But 
these  terms  cannot  accurately  be  applied  to  an  enactment  which 
directly  takes  away  vested  rights  of  a  corporation,  and  which 
does  not  otherwise  alter  or  amend  the  charter  contract. 

In  the  Sinking  Fund  Cases,3  Chief  Justice  Waite,  in  deliver- 
ing the  opinion  of  the  court,  said:  "We  think  it  safe  to  say, 
that  whatever  rules  Congress  might  have  prescribed  in  the 
original  charter  for  the  government  of  the  corporation  in  the  ad- 

1  Commonwealth  v.  Essex  Co.,  13  Barb.  519.      See  also  Sinking  Fund 

Gray,  253.  Cases,  99  U.  S.  720,  721,  742,  758 ; 

"The  power  reserved  to  the  legis-  Detroit   v.   Detroit,  &c.  Plauk   Road 

lature  to  alter,  modify,  or  repeal  the  Co.,  43   Mich.    140 ;    White's   Creek 

defendant's  charter  did  not  purport  to  Turnpike  Co.  v.  Davidson  County,  3 

authorize  the  assumption  of  their  prop-  Tenn.  Ch.  396. 

erty  without  compensation.    No  power         2  Mr.  Justice   Swayne,  Shields  v. 

to  do  that  could  have  existed."     Mil-  Ohio,  95  U.  S.  324,  325. 
ler  v.  N.  Y.  &  E.  R.  R.  Co.,  21         8  99  U.  S.  700,  721. 
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ministration  of  its  affairs,  it  retained  the  power  to  establish  by 
amendment.  In  so  doing  it  cannot  undo  what  has  already  been 
done,  and  it  cannot  unmake  contracts  that  have  already  been 
made ;  but  it  may  provide  for  what  shall  be  done  in  the  future, 
and  may  direct  what  preparation  shall  be  made  for  the  due  per- 
formance of  contracts  already  entered  into.  It  might  originally 
have  prohibited  the  borrowing  of  money  on  mortgage,  or  it 
might  have  said  that  no  bonded  debt  should  be  created  without 
ample  provision  by  sinking-fund  to  meet  it  at  maturity.  Kot 
having  done  so  at  first,  it  cannot  now  by  direct  legislation  vacate 
mortgages  already  made  under  the  powers  originally  granted, 
nor  release  debts  already  contracted.  A  prohibition  now  against 
contracting  debts  will  not  avoid  debts  already  incurred.  An 
amendment  making  it  unlawful  to  issue  bonds  payable  at  a 
distant  day,  without  at  the  same  time  establishing  a  fund  for 
their  ultimate  redemption,  will  not  invalidate  a  bond  already 
out.  All  such  legislation  will  be  confined  in  its  operation  to 
the  future." 

§  478.  Purposes  of  the  Reservation.  —  It  is  clear  that  the 
courts  cannot  inquire  whether  it  be  expedient  in  a  given  case 
to  exercise  a  right  reserved  to  the  State,  to  repeal  or  alter  the 
charter  of  a  corporation.1  It  is  however  proper,  and  even  essen- 
tial, to  consider  the  purposes  for  which  a  reservation  of  this 
description  was  made,  in  order  to  determine  whether  it  was 
intended  that  the  right  should  exist  in  a  given  case  or  not. 

It  seems  generally  conceded  that  the  sole  object  of  reserving 
to  a  State  control  over  charters  granted  by  it  was  to  obviate  the 
application  of  the  decision  in  the  Dartmouth  College  case,  which 
determined  that  a  charter  was  a  contract,  and  therefore  protected 
by  the  Constitution  of  the  United  States.  But  it  was  not 
intended  by  any  reservation  in  a  charter  or  a  general  law  to 
withdraw  the  legislature  of  a  State  from  its  properly  legislative 
duties,  and  make  it  the  arbiter  over  private  rights.  It  is  riot  the 
purpose  of  a  provision  of  this  nature  to  give  the  legislature  of  a 
State  fatherly  control  over  the  affairs  of  private  corporations. 
The  right  is  reserved  for  the  benefit  of  the  public,  and  can  be 
exercised  only  for  public  purposes. 

1  American  Coal  Co.  v.  Consolidation  Coal  Co.,  46  Md.  15. 
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In  the  Sinking  Fund  Cases 1  Mr.  Justice  Bradley  said :  "  It 
seems  to  me  that  this  clause  has  been  greatly  misunderstood. 
It  is  a  sort  of  proviso  peculiar  to  American  legislation,  growing 
out  of  the  decision  in  the  Dartmouth  College  case.  ...  In  my 
judgment,  the  reservation  is  to  be  interpreted  as  placing  the 
State  legislature  back  on  the  same  platform  of  power  and  con- 
trol over  the  charter  containing  it  as  it  would  have  occupied  had 
the  constitutional  restriction  about  contracts  never  existed ;  and 
I  think  the  reservation  effects  nothing  more." 

§  479.  Extent  of  the  Right  of  Alteration.  —  It  is  obvious  that 
the  nature  of  a  corporation  is  an  important  consideration  in 
determining  the  extent  of  the  reserved  right  of  the  State  to 
alter  or  amend  its  charter.  In  some  corporations  the  public  is 
interested,  in  others  it  is  not ;  and  the  right  of  interfering  in 
their  management  varies  accordingly.  The  legislature  of  a  State 
is  authorized  to  alter  the  charter  of  a  corporation  or  interfere 
in  its  management,  without  the  consent  of  the  stockholders, 
only  so  far  as  the  welfare  and  convenience  of  the  public  may 
require. 

Thus  the  public  are  directly  interested,  to  a  very  great  extent, 
in  the  construction  and  operation  of  railroads  in  a  safe  and  con- 
venient manner,  while  the  management  of  an  incorporated  mining 
or  trading  company  is  ordinarily  a  matter  of  private  concern  only. 
Hence  it  seems  but  reasonable  that  a  reservation  of  the  power 
to  alter  or  amend  the  charter  of  a  railroad  company  should  be 
construed  so  as  to  give  the  legislature  power  to  regulate  many 
details  in  the  management  of  the  corporation  and  the  use  of  its 
property,  which  would  be  wholly  beyond  the  control  of  the 
State  under  a  similar  reservation  of  power  in  the  charter  of  an 
ordinary  mining  or  trading  company. 

§  480.  It  has  been  held  that,  under  a  reservation  of  power  to 
alter  or  amend  the  charter  of  a  railroad  company,  the  latter  may 
be  compelled  to  lengthen  its  road  so  as  to  make  connection  with 
another  road  in  the  same  town,2  and  to  build  an  extension  to  the 
main  line,  if  this  be  not  a  material  change  in  the  enterprise  of 

1  99  II.  S.  700,  748.  Co.,  109  Mass.  113;  Shields  v.  Ohio, 

3  Mayor  v.  Norwich,  &c.  R.  R.    95  U.  S.  325. 
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the  company.1  And  it  seems  that  the  legislature  may  even 
prescribe  in  what  manner  and  under  whose  supervision  the 
work  of  a  required  alteration  shall  be  done,  and  how  it  shall  be 
paid  for.2  A  railroad  company  may  also  be  required  to  build 
a  double  track,  change  its  grade,  alter  its  bridges,  build  station- 
houses  or  other  structures,  for  the  safety  and  convenience  of  the 
public.3 

A  manufacturing  company  having  authority  to  maintain  a 
darn  across  a  river  may  be  compelled  to  build  fishways  for  the 
passage  of  fish  up  and  down  the  river.4 

§  481.  Under  a  reservation  of  the  right  to  alter  or  amend  the 
charter  of  a  corporation,  the  State  may  withdraw  special  privi- 
leges or  immunities  granted  by  it,  or  impose  such  new  obliga- 
tions as  may  be  required  for  the  public  good.  Thus,  an  exemp- 
tion from  taxation  granted  to  a  corporation  may  be  revoked.5 
If  a  railroad  company  has  authority  by  its  charter  to  charge 
such  tolls  "  as  it  may  deem  reasonable,"  this  privilege  may  be 
withdrawn,  and  the  company  will  thereafter  be  subject  to  the 
same  degree  of  legislative  control  as  other  public  carriers.6 

A  reservation  of  the  right  to  alter  or  amend  the  charter  of 
a  bank  enables  the  legislature  to  impose  upon  its  shareholders 
an  additional  liability  for  future  debts,  by  virtue  of  a  law  appli- 
cable to  banks  in  general.7 


1  Buffalo,  &c.  R.  R.  Co.  ».  Dud- 
ley, 14  N.  Y.  348,  354. 

2  Fitchburg  R.  R.  Co.  v.  Grand 
Junction  R.  R.  Co.,  4  Allen,  198,  205. 

8  Zabriskie  v.  Hackensack,  &c. 
R.  R.  Co.,  18  N.  J.  Eq.  186;  Durand 
v.  R.  R.  Co.,  42  Conn.  211 ;  Comrs. 
v.  Holyoke  Co.,  104  Mass.  452; 
Fitcliburg  R.  R.  Co.  v.  Grand  Junc- 
tion, &c.  Co.,  4  Allen,  198. 

"Whatever  may  be  its  limitation, 
it  at  least  reserves  to  the  legislature 
the  right  to  make  any  reasonable 
amendments  regulating  the  mode  in 
which  the  franchise  granted  shall  be 
used  and  enjoyed  which  do  not  defeat 
or  essentially  impair  the  object  of  the 
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grant,  or  take  away  any  property  or 
rights  which  have  become  vested  under 
a  legitimate  exercise  of  the  powers 
granted."  Parke  v.  Metropolitan  R.  R. 
Co.,  109  Mass.  508. 

4  Holyoke  Co.  v.  Lyman,  15  Wall. 
500;    Comrs.   v.   Holyoke   Co.,   104 
Mass.  452. 

5  Tomlinson  v.  Jessup,  15   Wall. 
454 ;  Railroad  Co.  v.  Maine,  96  U.  S. 
507 ;  s.  c.  66  Me.  488. 

6  Shields  v.  Ohio,  95  U.  S.  319 ; 
s.  c.  26  Ohio  St.  86 ;  Parker  v.  Ferry 
Co.,  109  Mass.  506  ;  Stone  v .  Wiscon- 
sin, 94   U.   S.  181.     Compare  Ham- 
ilton w.  Keith,  5  Bush,  458. 

7  Shermau  v.  Smith,  1  Black,  587; 
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§  482.  The  Sinking  Fund  Cases.  —  In  the  Sinking  Fund 
Cases 1  the  law  upon  this  subject  was  carefully  considered  by 
the  judges  of  the  Supreme  Court  of  the  United  States.  The 
question  was  whether  Congress  had  constitutional  power  to 
enact  a  law  compelling  the  Union  Pacific  and  Central  Pacific 
Eailroad  Companies  to  set  aside  a  portion  of  their  current  earn- 
ings as  a  sinking  fund  for  the  purpose  of  meeting  a  very  large 
indebtedness  secured  by  mortgage  upon  the  roads,  and  payable 
at  a  future  day.  The  majority  of  the  court  held  that  the  legis- 
lation was  valid  as  an  exercise  of  the  general  legislative  powers 
of  the  government,  and  also  because  the  right  to  alter  or  amend 
the  charters  of  the  companies  had  been  expressly  reserved  to 
Congress. 

Mr.  Chief  Justice  "Waite,  in  delivering  the  opinion,  said:  "We 
think  the  legislation  complained  of  may  be1  sustained  on  the 
ground  that  it  is  a  reasonable  regulation  of  the  administration 
of  the  affairs  of  the  corporation,  and  promotive  of  the  interests 
of  the  public  and  of  the  corporators.  It  takes  nothing  from  the 
corporation  or  the  stockholders  which  actually  belongs  to  them. 
It  oppresses  no  one,  and  inflicts  no  wrong.  It  simply  gives 
further  assurance  of  the  continued  solvency  and  prosperity  of  a 
corporation  in  which  the  public  are  so  largely  interested,  and 
adds  another  guaranty  to  the  permanent  and  lasting  value  of 
its  vast  amount  of  securities. 

"The  legislation  is  also  warranted  under  the  authority,  by 
way  of  amendment,  to  change  or  modify  the  rights,  privileges, 
and  immunities  granted  by  the  charter."  2 

§  483.  The  decision  of  the  court  in  these  cases  was  not  based 
upon  the  ground  that  the  indebtedness  for  the  security  of  which 
the  sinking  fund  was  provided  was  an  indebtedness  to  the  United 
States,  nor  upon  the  ground  that  the  reserved  power  of  amend- 
ment was  exercised  upon  the  act  of  Congress  under  which  the 
indebtedness  had  been  created. 

Re  Lee  &  Co.'s  Bank,  21  N.  Y.  9 ;         2  99  U.  S.  726.     Compare  Hyatt 

Bailey  v.   Hollister,  26   N.   Y.   112 ;  v.   McMahon,    25    Barb.    457,   468 ; 

Re  Empire  City  Bank,  18  N.  Y.  119.  Lothrop  v.  Steadman,  13  Blatchf.  136, 

Compare  supra,  §  451.  147. 
8  99  U.  S.  700. 
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The  contract  with  the  United  States  by  which  the  indebted- 
ness was  created  was  as  inviolable  and  as  little  subject  to  alter- 
ation or  amendment  as  if  it  had  been  made  with  an  individual. 
But  the  United  States,  by  making  a  contract  with  the  compa- 
nies, did  not  abridge  the  general  legislative  control  originally 
obtained  by  express  reservation  in  their  charters.  The  legisla- 
tion creating  the  sinking  fund  was  sustained  independently  of 
the  fact  that  the^  indebtedness  to  be  secured  was  in  favor  of  the 
United  States.  It  was  sustained  as  a  reasonable  provision  for 
the  proper  administration  of  the  affairs  of  the  companies,  and 
was  considered  within  the  reserved  powers  largely  because  the 
welfare  of  these  companies  was  a  matter  of  national  concern.1 

§  484.  Alteration  may  be  offered  to  Majority.  —  If  an  altera- 
tion of  the  charter  of  a  corporation  is  of  such  a  character  that 
the  State  would  have  constitutional  authority  to  impose  it  corn- 
pulsorily,  by  virtue  of  its  general  power  of  legislation,  there 
seems  to  be  no  reason  why  such  alteration  should  not  be  sus- 


1  Chief  Justice  Waite  said  :  "  Leg- 
islative control  of  the  administration 
of  the  affairs  of  a  corporation  may, 
however,  very  properly  include  regu- 
lations by  which  suitable  provision 
•will  be  secured  in  advance  for  the  pay- 
ment of  existing  debts  when  they  fall 
due.  If  a  State,  under  its  reserved 
power  of  charter  amendment,  were  to 
provide  that  no  dividends  should  be 
paid  to  stockholders  from  current 
earnings  until  some  reasonable  amount 
had  been  set  apart  to  meet  maturing 
obligations,  we  think  it  would  not  be 
seriously  contended  that  such  legisla- 
tion was  unconstitutional,  either  be- 
cause it  impaired  the  obligation  of  the 
charter  contract  or  deprived  the  corpo- 
ration of  its  property  without  due  pro- 
cess of  law."  pp.  721,  722.  "  The 
United  States  occupy  towards  this 
corporation  a  twofold  relation,  —  that 
of  sovereign  and  that  of  creditor.  Their 
rights  as  sovereign  are  not  crippled 
because  they  are  creditors,  and  their 
privileges  as  creditors  are  not  enlarged 
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by  the  charter  because  of  their  sover- 
eignty. They  cannot  as  creditors  de- 
mand payment  of  what  is  due  them 
before  the  time  limited  by  the  con- 
tract. Neither  can  they  as  sovereign 
or  creditors  require  the  company  to 
pay  the  other  debts  it  owes  before  they 
mature.  But  out  of  regard  to  the 
rights  of  the  subsequent  lien-holders 
and  stockholders,  it  is  not  only  their 
right  but  their  duty,  as  sovereign,  to 
see  to  it  that  the  current  stockholders 
do  not,  in  the  administration  of  the 
affairs  of  the  corporation,  appropriate 
to  their  own  use  that  which  in  equity 
belongs  to  others."  pp.  724,  725. 
"  Congress  has  interfered  and,  under 
its  reserved  power,  limited  the  privi- 
lege of  declaring  dividends  on  current 
earnings,  so  as  to  confine  the  stock- 
holders to  what  is  left  after  suitable 
provision  has  been  made  for  the  pro- 
tection of  creditors  and  stockholders 
against  the  disastrous  consequences 
of  a  constantly  increasing  debt." 
p.  727. 


CHAP.  VII.]  DUTIES   TO  THE  PUBLIC.  §  485 

tained  if  enacted  in  the  shape  of  a  permission  or  offer  to  the 
majority  of  the  corporators.  An  alteration  thus  enacted  would 
in  effect  be  compulsory,  and  would  bind  the  corporation,  upon 
being  assented  to  by  a  certain  portion  of  the  shareholders ;  and 
it  would  not  impair  the  company's  charter  more  nor  less  than  if 
it  had  been  imposed  without  the  consent  of  any  member. 

So,  also,  where  a  State  has  the  right  to  repeal  or  alter  a  char- 
ter by  virtue  of  the  terms  of  the  charter  itself,  this  right  may 
be  exercised  in  any  manner  the  State  may  see  fit.  An  alteration 
may  be  made  by  an  act  of  the  legislature  unconditional  in  its 
operation,  or  it  may  be  made  to  depend  upon  the  will  of  the 
majority,  or  any  other  portion  of  the  corporators,  whether  the 
alteration  shall  go  into  effect  or  not.1 


PART    III. 

DUTIES   OF  CORPORATIONS   CHARTERED  FOR   PUBLIC 
PURPOSES. 

§  485.  Corporations  chartered  for  Public  Purposes.  —  There 
are  certain  classes  of  corporations,  engaged  in  enterprises  of  a 
public  nature,  whose  franchises  are  granted  to  them  for  the 
benefit  of  the  public  as  well  as  for  the  private  gain  of  their 
stockholders. 

The  national  importance  of  maintaining  railroads  and  other 
public  highways  is  obvious.  They  are  essential  to  the  pros- 
perity of  the  country  in  its  present  state.  Hence  it  is  that  the 
representatives  of  the  people  are  authorized  to  grant  valuable 
donations  and  franchises,  such  as  land-grants,  the  right  to  exer- 
cise the  power  of  eminent  domain  belonging  to  the  State,  the 
right  to  receive  municipal  aid,  &c.,  to  railroad  companies,  in 
order  to  enable  them  to  accomplish  their  great  enterprises. 

But  the  State  legislatures  are  not  authorized  to  grant  away 

1  Supra,  §  204.  V 
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these  public  bounties  except  for  the  purpose  of  attaining  some 
public  good.  And  their  validity,  when  conferred  upon  a  railroad 
company,  depends  upon  the  fact  that  the  property  and  privileges 
thus  bestowed  upon  the  company  are  to  be  used  in  order  to  build 
and  maintain  a  railroad  as  a  thoroughfare  for  the  public  use. 
A  trust  or  obligation  thus  arises  in  favor  of  the  public,  and  its 
performance  cannot  be  abandoned  without,  the  consent  of  the 
State.1 

§  486.  Duty  of  a  Railroad  Company  to  operate  its  Road.  — 
Accordingly,  it  has  been  held  that  a  grant  of  a  charter  author- 
izing a  company  to  build  and  maintain  a  public  road,  and  charge 
tolls  thereon,  is  impliedly  subject  to  the  condition  that  the 
grantees  shall  at  all  times  maintain  the  road  as  a  thoroughfare 
for  the  use  of  the  public. 

Thus,  it  has  been  decided  that  a  railroad  corporation  is  under 
obligations  to  the  public  to  operate  every  material  portion  of  its 
line,  until  discharged  from  this  obligation  by  the  government. 
In  State  v.  The  Hartford  &  New  -  Haven  R  E.  Co., 2  a  cor- 
poration which  had  been  chartered  to  operate  a  railroad  from 
Hartford  to  the  navigable  waters  of  New  Haven  harbor,  and 
which  had  operated  its  road  in  connection  with  a  line  of  steam- 
ships, afterwards,  by  arrangement  with  another  railroad  company, 
refused  to  run  passenger  trains  to  the  landing  of  the  steamships. 
A  mandamus  was  issued  by  the  Supreme  Court  of  Connecticut 
to  compel  the  company  to  continue  the  running  of  trains  as 
before.  Ellsworth,  J.,  delivering  the  opinion  of  the  court,  said : 
"  We  hardly  know  what  doubtful  principles  of  law  are  thought 
to  be  involved  in  the  case.  The  respondents  certainly  were 
bound  to  make  their  road  (if  at  all)  within  the  time  prescribed 
by  their  charter,  and,  having  made  it,  to  put  it  into  use  —  every 
material  part  of  it  —  and  keep  it  in  use  until  discharged  by  the 
legislature." 

1  See  per  Chancellor  Zabriskie  in  &c.  R.   R.   Co.  ».  People,  56  111.  379, 

Rogers    Locomotive,    &c.    Works   v.  per  Lawrence,   C.  J. ;  supra,  §  445, 

Erie  Ry.  Co.,  20  N.  J.  Eq.  385  ;  Mes-  note. 

senger  v.  Pennsylvania  R.  R.  Co.,  36         2  29   Conn.    538,   547.     Compare 

N.  J.  L.  413,  per  Beasley,  C.  J. ;  In-  People  v.  Albany,  &c.  R.  R.  Co.,  24 

habitants  v.   Western  R.   R.  Co.,  4  N.  Y.  261. 
Mete.  566,  per  Shaw,  C.  J. ;  Chicago, 
464 


CHAP.  VII.]  DUTIES  TO  THE   PUBLIC.  §  489 

But  the  duty  of  a  railroad  company  to  operate  its  road  requires 
it  merely  to  meet  the  public  wants  and  exigencies.  If  there  is 
not  sufficient  traffic  over  a  particular  line  of  road  to  pay  for  the 
expense  of  running  trains,  this  is  sufficient  evidence  that  the 
public  do  not  require  it  to  be  kept  in  operation ;  and  in  such 
case  the  company  may  cease  operating  the  road,1  unless  this  be 
contrary  to  the  express  terms  of  its  charter.2 

§  487.  Remedy  to  enforce  Performance  of  Duty.  —  If  a  corpo- 
ration fails  in  the  performance  of  its  duties  to  the  public,  it  may 
be  punished  by  indictment,  or,  at  the  election  of  the  people,  by 
forfeiture  of  its  charter  through  a  proceeding  of  quo  warranto; 
or  the  company  may  be  compelled  to  perform  its  duty  by  writ 
of  mandamus.3  But  it  has  been  held  that  a  bill  in  equity,  in 
the  name  of  the  people,  to  compel  a  specific  performance  of  the 
duty,  is  not  the  proper  remedy.4 

It  seems  clear  that  a  private  individual  cannot  maintain  a  bill 
in  his  own  name  to  compel  the  specific  performance  of  an  ob- 
ligation which  a  corporation  has  assumed  towards  the  public 
generally.5  But  the  remedy  by  mandamus  may,  in  such  case, 
be  obtained  by  a  private  person.  In  Union  Pacific  R  E.  Co.  v. 
Hall 6  the  Supreme  Court  of  the  United  States  said :  "  There  is, 
we  think,  a  decided  preponderance  of  American  authority  in 
favor  of  the  doctrine  that  private  persons  may  move  for  a 
mandamus  to  enforce  a  public  duty,  not  due  to  the  govern- 
ment as  such,  without  the  intervention  of  the  government  law 
officer." 

§  489.  The  writ  of  mandamus  has  been  granted  in  order  to 

1  Commonweal thv.FitchburgIl.il.  6  McCann  v.  Nashville  R.  R.  Co., 
Co.,  12  Gray,  180.  2  Tenn.  Ch.  776  ;  Shackley  ».  Eastern 

2  State  v.  Sioux  City  E,.  R.  Co'.,  R.  R.  Co..  98  Mass.  93  ;  BuckMoun- 
7  Neb.  357,  374.  tain  Coal  Co.  v.  Lehigh  Nav.  Co.,  50 

8  People  v.  Albany,  &c.  R.  R.  Co.,  Pa.  St.  91. 
24  N.  Y.  261,  269;  infra,  §  643.  6  91  TJ.  S.  343,  355  ;  s.  c.  3  Dill. 

4  People  w.-Albany,  &c.  R.  R.  Co.,  515,  4  Dill.  479,  and  cases  cited ; 
24  N.  Y.  261,  269 ;  People  v.  Troy  &  Chicago,  &c.  Ry.  Co.  v.  People,  56 
Boston  R.  R.  Co.,  37  How.  Pr.  427.  111.  365  ;  King  v.  Severn  &  Wye  Ry. 
But  see  Atty.-Gen.  v.  Mid  Kent  Ry.  Co.,  2  B.  &  Ad.  646 ;  People  v.  Hart- 
Co.,  L.  R.  3  Ch.  100 ;  Buck  Moun-  ford  •&  N.  H.  R.  R.  Co.,  29  Conn, 
tain  Coal  Co.  v.  Lehigh  Nav.  Co.,  50  538 ;  High  on  Extraordinary  Legal 
Pa.  St.  91.  Remedies,  §§  431-433. 
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compel  a  railroad  company,  which  was  operating  its  road  in 
sections,  to  operate  the  whole  road  as  one  continuous  line;1 
and  the  same  remedy  has  been  awarded  to  compel  the  running 
of  passenger  trains  to  the  proper  terminus  of  a  road.2 

There  are  many  cases,  however,  where  the  performance  of  a 
public  duty  by  a  corporation  cannot  be  compelled  by  writ  of 
mandamus,  though  the  duty  itself  be  clear.  The  propriety  of 
issuing  the  writ  of  mandamus  depends  in  part  upon  the  char- 
acter of  the  acts  to  be  enforced.  A  court  should  never  attempt 
to  compel  the  specific  performance  of  an  obligation,  where  it 
is  apparent  that  the  attempt  would  prove  unavailing.  And 
hence  the  writ  of  mandamus  should  not,  as  a  rule,  be  issued  in 
order  to  enforce  the  performance  of  a  duty  involving  the  exer- 
cise of  a  large  measure  of  good  faith  and  discretion  on  the  part 
of  the  obligor.3 

It  may  be  doubted,  therefore,  whether  it  be  a  rule,  applicable 
in  all  cases,  that  the  courts  will  compel  a  railroad  company  to 
operate  its  line  of  road,  even  though  the  duty  of  the  company  be 
clear.  The  difficulty  of  supervising  unwilling  agents  in  the  per- 
formance of  a  continuing  duty  of  so  complicated  a  nature  as  that 
of  properly  managing  a  railroad,  involving  the  exercise  of  a  large 
amount  of  discretion  and  technical  skill,  would  in  many  cases 
prove  a  serious  obstacle  in  the  way  of  such  an  attempt.  Whether 
a  writ  of  mandamus  shall  be  issued  is  in  every  case  a  matter 
resting  largely  in  the  discretion  of  the  court,  and  depends  upon 
all  the  surrounding  facts  and  circumstances.4 

1  Union  Pacific  R.  R.  Co.  v.  Hall,  inability  of   a  court  to  enforce   the 
91   U.  S.   343,    3   Dill.  515,  4   Dill,  proper  performance  of  such  a  decree. 
479.  Pprt  Clinton  R.  R.  Co.  v.  Cleveland 

2  State  r.  Hartford  &  N.  H.  R.  R.  R.   R.  Co,  13  Ohio   St.   544,   519; 
Co.,  29  Conn.  538.  Blanchard  ».  Detroit,  &c.  R.  R.  Co., 

8  "  It  is  a  fundamental  principle  of  31  Mich.  54,  and  cases  cited  ;  Peto  v. 

the  law  of  mandamus  that  the  writ  Brighton,  &c.  Ry.  Co.,  1  H.  &  M. 

will  never  be  granted  in  cases  where,  468  ;  Johnson  v.  Shrewsbury  Ry.  Co., 

if  issued,  it  would  prove  unavailing."  3  De  G.  M.  &  G.  914 ;  McCaun  v. 

High  on  Mandamus,  §  14.  Nashville  R.  R.  Co.,  2  Tenn.  Ch. 

4  It  has  been  decided  repeatedly  775  ;  Atlanta  R.  R.  Co.  v.  Speer,  32 

that  specific  performance  of  a  contract  Ga.  550,  553.  See  also  Delaware,  &c. 

to  operate  a  railroad  will  not  be  de-  Ry.  Co.  v.  Erie  Ry.  Co.,  21  N.  J.  Eq. 

creed  in  equity,  on  account  of  the  303 ;  Marble  Co.  v.  Ripley,  10  Wall. 
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§  490.  Railroad  Company  cannot  sell  or  mortgage  its  Road. 
—  Any  transaction  which  would  disable  a  corporation  from  per- 
forming its  duties  to  the  State  is  against  public  policy  and  void. 
Hence  a  railroad  company  cannot  make  a  valid  sale  or  lease 
of  any  portion  of  its  road,  or  of  any  property  necessary  to  the 
operation  of  its  road,  without  the  consent  of  the  legislature. 

In  a  late  decision  of  the  Supreme  Court  of  the  United  States, 
.Mr.  Justice  Miller,  delivering  the  opinion  of  the  court,  said : 
"  Where  a  corporation,  like  a  railroad  company,  has  granted  to  it 
by  charter  a  franchise  intended  in  large  measure  to  be  exercised 
for  the  public  good,  the  due  performance  of  those  functions  being 
the  consideration  of  the  public  grant,  any  contract  which  dis- 
ables the  corporation  from  performing  those  functions,  which 
undertakes,  without  the  consent  of  the  State,  to  transfer  to  others 
the  rights  and  powers  conferred  by  the  charter,  and  to  relieve 
the  grantees  of  the  burden  which  it  imposes,  is  a  violation  of  the 
contract  with  the  State,  and  is  void  as  against  public  pol- 
icy." l  It  follows,  upon  the  same  principles,  that  a  railroad 
company  cannot  make  a  valid  mortgage  of  its  road  without  the 
consent  of  the  State ;  for,  by  foreclosure  of  the  mortgage,  the 
corporation  would  become  disabled  from  performing  its  duties 
to  the  public.2 

Nor  can  a  railroad  company  sell  or  lease  or  mortgage  its  road 
to  another  company,  even  though  the  latter  undertake  to  keep 

358 ;  Blackett  v.  Bates,  L.  R.  1  Ch.  Co.  v.  Boston  &  Chelsea  R.  R.  Co., 

117 ;  Hood  v.  N.  E.  Ry.  Co.,  L.  R.  8  115  Mass.  347  ;  Tippecanoe  Co.  ».  La- 

Eq  666,  L.  R.  5  Ch.  525  ;  and  infra,  fayette,  &c.  R.  R.  Co.,  50   Ind.   85, 

§  494.  and  cases  cited ;  Pierce  v.  Emery,  32 

In  Rex  v.  Severn  &  Wye  Ry.  Co.,  N.  H.  484,  504,  507;  State  w.'bon- 
2  B.  &  Ad.  646,  a  writ  of  mandamus  solidation  Coal  Co.,  46  Md.  1. 
was  granted  to  compel  a  company  to  Nor  can  property  necessary  to  en- 
lay  down  its  tracks,  which  had  been  able  a  corporation  to  perform  its  duties 
torn  up,  but  not  to  compel  the  com-  to  the  public  be  taken  on  execution, 
pany  to  maintain  the  road.  Gue  v.  Tide  Water  Canal  Co.,  24 

1  Thomas  v.   West  Jersey  R.  R.  How.  257  ;  City  of  Palestine  v.  Barnes, 

Co.,  101   U.    S.    71,   83 ;  York,   &c.  50  Tex.  538 ;  infra,  §  538. 

R.  R.  Co.  v.  Winans,  17  How.  30,  39 ;  2  Hall   v.    Sullivan   (U.    S.    Dist. 

per  Chancellor  Zabriskie  in  Black  v.  N.  H.),  2  Redf.  Ry.  Cas.  621 ;  21  Law 

Delaware,  &c.  Canal  Co.,  22  N.  J.  Eq.  Rep.  138;  Commonwealth   v.  Smith, 

'  399 ;    Treadwell    v.    Salisbury    Mfg.  10  Allen,  448  ;  Richardson  v.  Sibley, 

Co.,  7  Gray,  409;  Middlesex  R.  R.  11  Allen,  65. 
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the  road  open  at  all  times  for  the  use  of  the  public ;  for  a  corpo- 
ration has  no  implied  authority  to  transfer  its  public  duties  to 
another  company.1 

§  491.  Whether  a  Railroad  Company  is  bound  to  construct  its 
Road.  —  It  has  been  shown  in  the  preceding  sections  that  a  cor- 
poration which  has  constructed  a  railroad  under  the  extraordi- 
nary powers  conferred  by  the  State  becomes  subject  to  an 
implied  obligation  to  maintain  the  road  in  operation  until  dis- 
charged by  law,  or  until  the  public  want  for  the  road  has  ceased ; 
and  the  highest  authorities  have  been  cited  to  establish  that 
a  company  can  make  no  valid  contract  or  transfer  of  property 
which  would  render  it  unable  to  perform  its  duties  to  the 
public. 

The  question  whether  a  railroad  company  is  under  a  duty  of 
the  State  to  construct  the  line  or  road  which  it  was  chartered  to 
build  depends  upon  somewhat  different  considerations.  The  duty 
of  a  company  to  operate  a  railroad  built  with  the  aid  of  the  State 
is  in  the  nature  of  a  trust  obligation,  arising  from  the  fact  that 
the  public  bounty  accepted  by  the  company  was  granted  for  the 
accomplishment  of  a  public  purpose  only.  But,  in  order  to  hold 
a  railroad  company  liable  to  the  State  to  construct  the  railroad, 
it  would  be  necessary  to  place  this  obligation  on  the  ground  of 
a  contract  entered  into  by  the  acceptance  of  the  charter ;  and  it 
would  be  difficult  to  imply  such  an  agreement  where  a  charter 
does  not  in  terms  impose  an  obligation,  but  purports  to  be  per- 
missive only. 

§  492.  This  question  has  been  very  fully  considered  by  the 
English  courts ;  and,  after  much  difference  of  opinion  among  the 
judges,  it  was  finally  settled  that  a  charter  purporting  to  author- 
ize a  company  to  build  a  railroad  does  not  make  it  obligatory 
upon  the  company  to  build  the  road,  either  from  the  time  of  the 
acceptance  of  the  charter  or  after  a  portion  of  the  road  had  been 
built. 

1  Beman  v.  Rufford,  1  Sim.  N.  s.  Ch.  837-     Compare  Rogers  Locomo- 

569 ;  York,  &c.  R.  R.  Co.  v.  Winans,  tive,  &c.  Works  v.  Erie  Ry.  Co.,  20 

supra;  Thomas  v.  West  Jersey  R.  R.  N.  J.  Eq.  379,  336  ;  Clark  v.  City  of 

Co.,  supra  ;  Great  Northern  Ry.  Co.  Washington,  12  Wheat.  4-0,  54. 
v .  Eastern  Counties  Ry.  Co.,  21  L.  J. 
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In  Eegina  v.  Lancashire,  &c.  Ky.  Co.,1  the  Court  of  Queen's 
Bench  decided  that  a  railway  company  which  had  constructed  a 
portion  of  its  line  of  road  might  be  compelled  to  complete  it  by 
writ  of  mandamus.  Lord  Campbell,  C.  J.,  said :  "  After  long  and 
anxious  deliberation,  I  have  come  to  the  conclusion  that  we  are 
bound  in  this  case  to  pronounce  judgment  for  the  prosecutors. 

"Where  the  directors  of  a  railway  company  have  actually 
availed  themselves  of  the  extraordinary  powers  conferred  upon 
them  at  their  own  solicitation  and  on  their  own  representations, 
by  getting  possession  of  lands  without  the  consent  of  the  own- 
ers, and  beginning  the  formation  of  a  railway,  which  necessarily 
interferes  with  public  as  well  as  private  rights,  I  have  never 
been  able  to  bring  myself  to  doubt  that  there  is  a  duty  incum- 
bent upon  them  to  complete  the  undertaking,  and  that  we  are 
empowered  to  compel  the  performance  of  'this  duty  by  man- 
damus. 

"  Whether,  where  the  company  have  done  nothing  as  between 
themselves  and  third  parties  or  the  public,  under  their  parlia- 
mentary powers,  they  may  not  wholly  abandon  the  undertaking, 
is  a  very  different  question.  I  was  at  first  inclined  to  think 
that,  till  they  have  actually  interfered  with  private  or  public 
rights  after  the  passing  of  their  act  of  Parliament,  they  are  not 
to  be  considered  as  having  entered  into  any  contract  or  incurred 
any  obligation  to  execute  the  undertaking.  Neither  individuals 
nor  the  public  necessarily  suffer  any  severe  injury  by  the  scheme 
having  been  formed  and  repudiated  ;  and  neither  the  considera- 
tion nor  the  promise,  which  constitute  the  contract  or  obligation, 
can  be  said  to  be  so  apparent  if  the  shareholders  agree  to  dis- 
solve the  company  as  soon  as  the  act  of  Parliament  has  passed. 
But  my  present  opinion  is,  that  at  the  moment  when  the  act 
receives  the  royal  assent,  the  contract  and  obligation  attach,  and 
that  by  the  legislature  alone  can  the  contract  or  obligation  be 
discharged."  2 

§  493.  The  judgment  of  the  Court  of  Queen's  Bench  was, 
however,  reversed  by  the  unanimous  decision  of  the  Exchequer 

1  1  El.  &  Bl.  242.  &c.   Ry.    Co.,    id.    178  ;    Regina    v. 

2  Regina  v.   Lancashire,  &c.  Ry.     Great    Western,     &c.    Ry.    Co.,    id. 
Co.,  1  El.  &  Bl.  242  ;  Regina  v.  York,    253.     The  preceding  cases  were  re- 
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Chamber.  Jervis,  C.  J.,  delivering  the  judgment,  used  the  fol- 
lowing language :  "  It  is  said  that  a  railway  act  is  a  contract  on 
the  part  of  a  company  to  make  the  line,  and  that  the  public  are 
a  party  to  that  contract,  and  will  be  aggrieved  if  the  contract 
may  be  repudiated  by  the  company  at  any  time  before  it  is  acted 
upon.  Though  commonly  so  spoken  of,  railway  acts,  in  our 
opinion,  are  not  contracts,  and  ought  not  to  be  construed  as 
such.  They  are  what  they  profess  to  be,  and  no  more ;  they 
give  conditional  powers  which,  if  acted  upon,  carry  with  them 
duties,  but  which,  if  not  acted  upon,  are  not,  either  in  their 
nature  or  by  express  words,  imperative  upon  the  companies  to 
whom  they  were  granted.  Courts  of  justice  ought  not  to  depart 
from  the  plain  meaning  of  words  used  in  acts  of  Parliament ; 
when  they  do  so,  they  make,  but  do  not  construe,  the  laws ; 
and  if  it  had  been  so  intended,  the  statute  should  have  required 
the  company  to  make  the  line  in  express  terms  :  indeed,  some 
railway  acts  are  framed  upon  that  principle,  and  to  say  that 
there  is  no  difference  between  words  of  requirement  and  words 
of  authority,  when  found  in  such  acts,  is  simply  to  affirm  that 
the  legislature  does  not  know  the  meaning  of  the  commonest 
expressions ! "  l 

§  494.  Where  part  of  the  Road  is  built.  — Reason,  as  well  as 
the  weight  of  authority,  seem  to  indicate  clearly  that  a  railroad 
company  does  not  become  liable  to  the  State  to  construct  its 
line  of  road  by  the  mere  acceptance  of  a  charter  purporting  to 
be  permissive  only.  But  it  may  be  considered  a  somewhat 
more  doubtful  question  whether  a  company  can  be  compelled 
to  complete  its  line  of  road,  after  a  portion  of  the  road  has  been 
constructed  by  use  of  the  powers  granted  by  the  State.2 

versed  by  the   Exchequer  Chamber,  in  Edinburgh,  &c.  Ry.  Co.  v.  Philip, 

Compare  Regina  v.  Eastern  Counties  2  McQ.  (31  App.  Cas.)  526  ;  Scottish, 

Ry.  Co.,  10  Ad.  &  El.  531,  per  Lord  &c.  Ry.  Co.  v.  Stewart,  3  McQ.  (32 

Denman ;  Anstruther  v.  East  of  Fife,  App.   Cas.)  414.     See  also   State  v. 

&c.  Ry.  Co.,  19  L.  Times,  130 ;  Blake-  Southern  Minnesota  R.   R.   Co.,  18 

more  v.  Glamorganshire,  &c.  Nav.  Co.,  Minn.    40  ;  Weymouth   v.  Peuobscot 

1  My.  &  K.  162,  per  Lord  Eldon.  Log  Driving  Co.,  71  Me.  29,  38. 

1  Regina  v.  York,  &c.  Ry  Co.,  1  2  In  York,  &c.  Ry.  Co.  v.  Regina, 

El.   &  Bl.   858,864.     This  decision  1  El.  &  Bl.  870,  Jervis,  C.  J.,  deliver- 

was  followed  by  the  House  of  Lords  ing  the  unanimous  judgment  of  the 
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A  corporation  chartered  to  construct  a  particular  line  of  road 
has  no  authority  to  construct  and  operate  merely  a  portion  of 
the  road,  if  that  would  amount  to  a  departure  from  the  com- 
pany's chartered  purposes;1  nor  can  the  extraordinary  powers 
and  privileges  granted  by  the  public  be  used  for  any  but  the 
particular  purposes  for  which  they  were  granted.  An  attempt 
on  the  part  of  a  railroad  company  to  build  a  road  differing  from 
that  which  it  was  expressly  or  impliedly  chartered  to  build 
would  enable  the  State  to  dissolve  the  company  or  to  restrain 
its  action.2  And  under  these  circumstances  the  State  might  also 
be  entitled  to  declare  a  forfeiture  of  grants  of  property  made  to 
the  company  by  the  public,  for  public  uses,  upon  the  ground 
that  the  company  failed  to  comply  with  the  implied  conditions 
upon  which  the  grants  were  made.3 

But,  although  a  railroad  company  be  under  an  obligation  to 
the  State  to  construct  as  well  as  to  operate  the  whole  of  its  road 
after  it  has  been  built,  it  is  questionable  whether  a  court  should 
undertake  to  enforce  the  performance  of  an  obligation  of  this 
character ;  for  the  proper  construction  of  a  railroad  would  neces- 
sarily involve  the  exercise  of  much  technical  skill  and  judg- 
ment, and  depend  largely  upon  the  good  faith  of  the  parties 
directing  the  work.4 


Exchequer  Chamber,  said :  "  We  de-  to  repair  and  construct  a  bridge  in 

sire  not  to  be  understood  as  assenting  conformity  with  the  injunctions  of  its 

to  the  proposition  of  my  brother  Erie,  charter, 

that  '  many  cases  may  occur  where  the  1  Supra,  §  209. 

exercise  of  some  of  the  compulsory  2  Infra,  \  640  et  seq. 

powers  may  create  a  duty  to  be  en-  8  Compare  Erie  &  N.  E.  Ry.  Co.  v. 

forced  by  mandamus.'     And    on  the  Casey,  2G  Pa.  St.  287,  307,  308. 

other  hand  we  do  not  say  that  such  4  It  has   frequently  been   decided 

may  not  be  the  law."  that  a  court  of  equity  will  not  under- 

In     Railroad     Commissioners     v.  take  to  enforce  specific  performance  of 

Portland,  &c.  R.  R.  Co.,  63  Me.  269,  a  contract  to  construct  and  equip  a 

a  railroad  company  was  compelled,  on  railroad.     Ross  v.  Union  Pacific  Ry. 

petition  of-  the  railroad  commissioners,  Co.,  1  Woolw.  26 ;  Falfon  v.  Railroad 

to  put  up  a  station  required  for  the  Co.,  1  Dill.  121 ;  Danforth  v.  -Phila- 

accommodation    of    passengers.      In  delphia,  &c.  Ry.  Co.,  30  N.  J.  Eq.  12, 

State  v.   Wilmington  Bridge   Co.,  3  and  cases  collected  in  reporter's  note ; 

Harring.    312,   a    mandamus  was  is-  Heathcote  v.  North  Staffordshire  Ry. 

sued,   on    motion    of    the    Attorney-  Co.,  20  L.  J.  Ch.  82 ;  South  Wales 

General,  to  compel  a  bridge  company  Ry.  Co.  v.  Wythes,  5  De  G.  M.  & 
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§  495.  Contracts  against  Public  Policy.  —  It  has  been  held 
that  a  railroad  company  is  unable,  by  reason  of  its  duties  to  the 
public,  to  make  a  binding  contract  with  a  rival  company  not  to 
extend  the  line  of  its  road  beyond  a  given  point.  Thus,  in 
Hartford  &  New  Haven  R  R  Co.  v.  New  York  &  New  Haven 
R  R.  Co.,1  Monell,  J.,  delivering  the  opinion  of  the  court,  said : 
"  The  completion  of  the  New  Haven  and  Northampton  Eailroad 
to  Northampton  would  open  a  new  line  of  travel  southward,  and 
would  be  competitor  and  rival  of  the  road  of  -the  plaintiffs. 
Such  competition  and  rivalry  it  was  not  lawful  for  these  parties 
to  prevent,  or  attempt  to  prevent ;  and  any  contract  to  effectuate 
such  a  purpose  is  void.  Public  policy  is  opposed  to  any  in- 
fringement of  the  rights  of  travel,  or  of  any  of  the  facilities 
which  competition  may  furnish;  and  the  law  will  not  uphold 
any  agreement  which  does  qr  may  injuriously  affect  such  rights 
or  facilities." 

It  has  also  been  held  that  an  agreement  made  by  a  railroad 
company  not  to  locate  its  line  of  road  at  a  certain  point,  or  not 
to  erect  stations  within  a  given  limit,  is  contrary  to  the  rights  of 
the  public,  and  void.  "  Railroad  companies,  in  order  to  fulfil 
one  of  the  ends  of  their  creation,  —  the  promotion  of  the  public 
welfare,  —  should  be  left  free  to  establish  and  re-establish  their 
depots  wheresoever  the  accommodation  or  the  wants  of  the 
public  may  require."2 

§  496.  Duties  of  Railroad  Companies  as  Common  Carriers. — 
The  duties  which  devolve  upon  railroad  companies  by  reason  of 
the  exercise  of  powers  conferred  by  the  government  for  public 
purposes  must  not  be  confounded  with  their  obligations  as  com- 

G.  880 ;  Ranger  v.  Great  Western  Ry.  R.  R.  Co.  v.  Georgia,  40   Ga.  582. 
Co.,  1  Eng.  Ry.  Cas.  51.  Compare  Morris  Run  Coal  Co.  v.  Bar- 
In  Wheatley  v.  Westminster,  &c.  clay  Coal  Co.,  68  Pa.  St.  186;  Western 
Coal  Co.,  L.  R.  9  Eq.  552,  Malins,  Union  Tel.  Co.  v.  Atlantic  &  Pacific 
V.  C.,  said:  "I  take  it  that  nothing  is  Tel.  Co.,  7  Biss.  367;  Western  Union 
more  clear  than  this  :  that  this  court  Tel.  Co.  v.  Chicago  &  Paducah  It.  R. 
will  not  undertake  either  the  construe-  Co.,  86  111.  246. 
tion  of  a  railway,  the  management  of  a  2  Marsh  v.  Fairbury,  &c.  Ry.  Co., 
brewery,  or  the  management  of  a  col-  64  111.  416 ;  St.  Louis,  &c.  R.  R.  Co. 
liery,  or  anything  of  the  kind."     See  v.   Mathers,    71   111.    592.      Compare 
also  supra,  §  489.  Bestor  v.  Wathen,  60  111.  140 ;  Linder 
1  3    Roberts.   411,  415 ;    Central  v.  Carpenter,  62  111.  309. 
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mon  carriers  for  hire.  A  railroad  company  is  under  an  obliga- 
tion to  the  public  to  operate  its  line  of  road,  because  the  road 
was  constructed  with  the  public  aid  for  a  public  purpose.  The 
usual  duties  of  a  common  carrier  then  attach,  by  virtue  of  the 
employment  in  which  the  company  is  engaged.1 

If  a  company  neglects  to  operate  the  road  which  it  has  built, 
this  is  an  injury  to  the  public  in  general,  and  redress  can  be 
obtained  only  through  the  State  by  writ  of  mandamus?  But 
the  duties  of  a  railroad  company,  as  common  carrier  for  hire, 
may  be  enforced  by  any  person  injured  through  the  usual 
remedy  by  action  for  damages.3 

§  497.  It  has  been  held,  however,  that  the  common-law  duties 
attaching  to  railroad  companies  as  common  carriers  for  hire  are 
reinforced  by  the  implied  conditions  of  their  charters. 

In  Messenger  v.  Pennsylvania  Ek  E.  Co.4  it  was  decided  that 
an  agreement  made,  by  a  railroad  company  with  certain  shippers 
to  carry  their  goods  at  a  lower  rate  than  it  would,  charge  any 
other  persons  shipping  goods  under  the  same  conditions  was 
illegal  and  void.  Chief  Justice  Beasley  said :  "In  my  opinion, 
a  railroad  company  constituted  under  statutory  authority  is  not 
only  by  force  of  its  inherent  nature  a  common  carrier,  as  was 
held  in  the  case  of  Palmer  v.  Grand  Junction  Eailway,  4  M. 
&  W.  749,  but  it  becomes  an  agent  of  the  public  in  conse- 
quence of  the  powers  conferred  upon  it.  A  company  of  this 
kind  is  invested  with  important  prerogative  franchises,  among 

1  Rogers    Locomotive    Works    v.    caused  by  the  wrongful  abandonment 
Erie  Ry.  Co.,  20  N.  J.  Eq.  385.  by  the  company  of  a  portion  of  its  line 

A  railroad  company  is  under  no  ob-  of  road,  in  the  absence  of  a  contract 

ligation  to  furnish  an  expressman  with  between  the  company  and  the  plaintiff 

extra  facilities  in.  carrying  on  his  busi-  that    the   former  would  continue  to 

ness,  beyond  the  facilities  afforded  to  maintain  its  road  and  run  its  trains, 

the  public  generally.     Sargent  v.  Bos-  Martindale  v.  Kansas  City,  &c.  R.  R. 

ton  &  Lowell  R.  R.  Co.,  115  Mass.  Co.,  60  Mo.  510 ;  Currier  v.  Railroad 

416.  Co.,  48  N.  H.  326. 

2  Supra,  §§  487,  488.  *  In  Ex  parte  Robbins,  7  Dowl. 
In  Kinealy  v.  St.  Louis,  K.  C.,  &c.  P.  C.  366,  Patteson,  J.,  held  that  the 

R.  R.  Co.,  9  Cent.  L.  J.  86,  s.  c.  69  common-law  duty  of  a  railroad  com- 

Mo.  658,  it  was  decided  that  an  action  pany  to  carry  goods  as  common  carrier 

for  damages  would  not  lie  against  a  for  hire  could  not  be  enforced  by  writ 

railroad  company  on  account  of  a  de-  of  mandamus. 
preciation  of  the  plaintiffs  property         *  36  N.  J.  L.  407. 
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which  are  the  rights  to  build  and  use  a  railway,  and  to  charge 
and  take  tolls  and  fares.  These  prerogatives  are  grants  from 
the  government,  and  public  utility  is  the  consideration  for  them. 
...  In  the  use  of  such  franchises  all  citizens  have  an  equal 
interest  and  equal  rights,  and  all  must,  under  the  same  circum- 
stances, be  treated  alike.  It  cannot  be  supposed  that  it  was 
the  legislative  intention,  when  such  privileges  were  given,  that 
they  were  to  be  used  as  private  property  at  the  discretion  of 
the  recipient,  but,  to  the  contrary  of  this,  I  think  an  implied 
condition  attaches  to  such  grants,  that  they  are  to  be  held  as  a 
quasi  public  trust  for  the  benefit,  at  least  to  a  considerable 
degree,  of  the  entire  community." l 

§  498.  Duties  of  Water  and  Gas  Companies.  —  There  are 
other  corporations  beside  railroad  companies  which  are  under 
implied  obligations  to  the  public.  It  may  be  stated  as  a  general 
rule,  that,  whenever  the  legislature  confers  .exclusive  privileges 
at  the  public  expense,  or  invests  a  company  with  corporate 
franchises  in  order  to  attain  some  public  purpose,  it  is  an  im- 
plied condition  of  the  grant  that  the  grantees  shall  enjoy  their 
privileges  or  exercise  their  franchises  with  a  due  regard  to  the 
public  purposes  on  account  of  which  they  were  conferred. 

Thus,  in  Lumbard  v.  Stearns  2  it  was  argued  that  an  act  of  the 
legislature,  incorporating  certain  persons  as  an  aqueduct  com- 
pany for  the  purpose  of  supplying  a  village  with  pure  water  and 
authorizing  them  to  take  springs,  lands,  and  other  rights  under 
the  power  of  eminent  domain,  was  unconstitutional,  because 
it  contained  no  express  provision  requiring  the  company  to  sup- 
ply all  families  and  persons  who  should  apply  for  wrater  on 

1  36  N.  J.  L.  413 ;   Chicago,  &c.  Co.  v.  Gage,  12  Gray,  393 ;  Common- 

R.  R.  Co.  v.  People,  56  111.  379,  .per  wealth  v.  Delaware,  &c.  Canal  Co.  et 

Mr.  Chief  Justice  Lawrence ;  McDuffee  al.,  43  Pa.  St.  295;  Shipper  v.  Penn- 

v.  Portland,  &c.  R.  R.  Co.,  52  N.  H.  sylvania  R.  R.  Co.,  47  Pa.  St.  340 ; 

430,  454,  455  ;  New  England  Express  Eclipse  Towboat  Co.  v.  Pontchartrain 

Co.  v.  Maine  Central  R.  R.  Co.,  57  R.  R.  Co.,  24  La.  Ann.  14;  Sargent 

Me.  196,  197 ;  Sandford  v.  Catawissa,  v.  Boston,  &c.  R.  R.  Co.,  115  Mass. 

&c.  R.  R.  Co.,  24  Pa.  St.  381 ;  Chicago  416. 

&  Alton  R.  R.  Co.  v.  People,  67  111.  2  4   Gush.  60.      Compare   Spring 

11 ;  Beekman  v.  Saratoga,  &c.  R.  R.  Valley  Water- Works  v.  San  Francisco, 

Co.,  3  Paige,  75,  per  Chancellor  Wai-  52  Cal.  Ill ;  Weymouth  v.  Pcnobscot 

worth.      Compare   Fitchburg   R.   R.  Log  Driving  Co.,  71  Me.  29,  38. 
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reasonable  terms ;  that  the  company  might'  act  capriciously  and 
oppressively;  and  that  the  use  for  which  the  power  of  eminent 
domain  had  been  granted  could  therefore  not  be  considered  a 
public  one.  But  the  Supreme  Court  of  Massachusetts  held 
that  such  action  of  the  company  would  be  a  plain  abuse  of  their 
franchise,  and  that  by  accepting  the  act  of  incorporation  they 
impliedly  undertook  to  perform  all  the  public  duties  required 
by  it. 

For  the  same  reasons,  a  gas  company,  accepting  an  exclusive 
right  to  lay  gas-pipes  through  the  streets  of  a  city,  would  im- 
pliedly assume  an  obligation  to  supply  gas  to  all  applicants 
upon  the  payment  of  their  dues.1  And  it  seems  that  the  State 
would,  under  these  circumstances,  be  entitled  to  limit  the 
charges  for  gas  supplied  by  the  company  to  reasonable  rates.2 
It  may  be  doubted  whether  the  legislature  would  have  the 
power  to  grant  an  exclusive  franchise  or  monopoly  of  this 
character,  unless  the  power  to  regulate  the  charges  which  the 
grantees  might  levy  upon  the  public  were  reserved.3 

§  499.  Insurance  Companies.  —  In  Straus  v.  Eagle  Insurance 
Co.4  the  Supreme  Court  of  Ohio  held  that  a  fire  insurance  com- 
pany could  not  purchase,  upon  credit,  the  negotiable  paper  of  a 
party  insured  by  it,  and  entitled  to  indemnity  for  a  loss,  for  the 
purpose  of  setting  off  the  liability  of  the  insured  against  his 
claim,  because  to  permit  this  to  be  done  would  enable  the  com- 
pany to  defeat  the  public  purposes  for  which  it  was  chartered. 
Eanney,  J.,  delivering  the  opinion  of  the  court,  said :  "  We  are 
not  to  assume  that  this  corporation  was  created  for  the  mere 
benefit  of  the  stockholders.  The  General  Assembly  must  be 
supposed  to  have  had  a  view  to  the  public  good,  when  they 
authorized  the  company  to  make  contracts  of  indemnity  against 
the  calamities  of  fire.  They  must  be  presumed  to  have  known 
that  the  largest  class  of  persons  likely  to  avail  themselves  of 
this  security  would  be  merchants  whose  all  was  invested  in 

1  Compare   People   v.  Manhattan         2  State  v.   Columbus    Gas    Light 
Gas  Light  Co.,  45  Barb.  136 ;  City  of    Co.,  34  Ohio  St.  572. 
St.  Louis  v.  St.  Louis  Gas  Light  Co.,         8  Supra,  §  442. 
70  Mo.  69,  117.  4  5  Ohio  St.  56,  65;  Kansas  Insur- 

ance Co.  v.  Kraft,  18  Kans.  283. 

475 


§  499      THE  LAW   OP  PRIVATE   CORPORATIONS.      [CHAP.  VIL 

perishable  property,  and  whose  earnings  for  years  might  be 
destroyed  in  an  hour,  and  whose  credit  must  of  necessity  suffer 
unless  prompt  payment  was  made. 

"  To  have  furnished  inducements  for  withholding  prompt  pay- 
ment, for  the  purpose  of  depressing  the  credit  of  the  insured, 
thereby  enabling  the  company  to  purchase  his  paper  at  a  greater 
discount,  would  have  been  an  act  of  unaccountable  folly  and 
injustice.  If  it  had  been  plainly  proposed  to  arm  the  corpora- 
tion with  such  a  power,  no  one  could  for  a  moment  suppose 
that  it  would  have  received  any  favor  from  any  legislative  body 
that  ever  sat  in  the  State.  To  engraft  it  upon  the  charter  by 
construction,  instead  of  conforming  to  the  intention  of  the 
legislature,  would  be  to  disregard  and  defeat  it" 
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CHAPTER    VIII. 


THE  RIGHTS  OF  A  CORPORATION  OUTSIDE  OF  THE 
STATE  BY  WHICH  IT   WAS  CHARTERED. 


§  500.  A  State  cannot  confer  Franchises  outside  of  its  Juris- 
diction. —  It  is  a  fundamental  principle  that  the  laws  of  a  State 
can  have  no  binding  force,  proprio  vigore,  outside  of  the  territo- 
rial limits  and  jurisdiction  of  the  State  enacting  them.1  Hence 
it  follows  that  a  State  cannot  grant  to  any  person  the  right  to 
exercise  a  franchise  in  a  foreign  State  or  country ;  for  a  franchise 
is  the  result  of  a  law  authorizing  particular  individuals  to  do 
acts  or  enjoy  immunities  which  are  not  allowed  to  the  commu- 
nity at  large.2 

Thus,  it  is  clear  that  the  State  of  New  York  cannot  confer 
the  franchise  to  be  exempt  from  taxation,  or  to  enjoy  a  monopoly 
or  to  condemn  land  within  the  limits  of  the  State  of  Pennsyl- 
vania. And  the  same  principle  applies  with  full  force  to  a 
grant  of  the  privilege  of  acting  in  a  corporate  capacity.  In 
Paul  v.  Virginia,3  Mr.  Justice  Field,  delivering  the  opinion  of 
the  Supreme  Court  of  the  United  States,  said:  "A  grant  of 
corporate  existence  is  a  grant  of  special  privileges  to  the  corpo- 

1  Story  on  Conflict  of  Laws,  §  7 ;         It  is  equally  clear  that  the  fran- 
Sedgwick  on  Constitutional  &  Statute    chises  of  a  corporation  cannot  be  re- 
Law,  69.  voked  or  annulled,  at  the  suit  of  or  by 

2  Infra,  §  535.  the  act  of  a  foreign  State.     Importing, 
8  8  Wall.  181 ;  Bank  of  Augusta  v.    &c.  Co.  of  Ga.  v.  Locke,  50  Ala.  335  ; 

Earle,13  Pet.  588;  Runyan  v.  Coster's  Barclay  v.  Talman,  4  Edw.  Ch.  123, 

Lessee,  14  Pet.  129, 130;  Land  Grant  ,130;    Society  for  Prop,  of  Gospel  v. 

Ry.  Co.  v.  Coffee  City,  6  Kans.  252 ;  New  Haven,  8  Wheat.  483 ;  Merrick 

Thompson  v.  Waters,  25  Mich.  221 ;  v.  Santvoord,  34  N.  Y.  208 ;  Vermont 

Baltimore  &  0.  R.  R.  Co.  v.  Glenn,  28  v.  Society  for  Prop,  of  Gospel,  1  Paine 

Md.  287 ;   Phoenix  Ins.  Co.  v.  Com-  (C.  Ct.),  653. 
monwealth,  5  Bush  (Ky.),  68. 
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rators,  enabling  them  to  act  for  certain  designated  purposes  as  a 
single  individual,  and  exempting  them  (unless  otherwise  pro- 
vided) from  individual  liability.  The  corporation,  being  the 
mere  creation  of  local  law,  can  have  no  legal  existence  beyond 
the  limits  of  the  sovereignty  where  created.  As  said  by  this 
court  in  Bank  of  Augusta  v.  Earle,  '  It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to  another  sovereignty.' 
The  recognition  of  its  existence  even  by  other  States,  and  the 
enforcement  of  its  contracts  made  therein,  depend  purely  on  the 
comity  of  those  States." 

§  501.  The  Validity  of  Corporate  Acts  performed  in  a  Foreign 
State.  —  In  order  to  determine  the  legal  validity  of  acts  per- 
formed by  an  agent  on  behalf  of  a  corporation,  it  is  necessary 
to  consider,  firstly,  whether  the  agent  had  authority  to  bind  the 
company  by  his  acts,  and,  secondly,  whether  the  company  was 
authorized  by  law  to  do  the  acts  in  a  corporate  capacity.1  It  is 
obvious  that  these  considerations  are  equally  important  whether 
the  acts  in  question  were  performed  in  the  State  where  the  com- 
pany was  incorporated  or  in  a  foreign  State. 

Corporations  are  frequently  authorized  by  their  charters  to 
carry  on  business  in  foreign  States.  The  shareholders  of  such 
companies  must  be  deemed  to  have  agreed  that  their  business 
shall  be  managed  in  the  usual  manner  and  by  the  usual  agencies, 
abroad  as  well  as  at  home.2  No  State  can  confer  upon  a  corpo- 
ration the  right  to  exercise  its  franchises  in  other  States,  but 
any  State  may  give  a  corporation  chartered  by  another  State 
the  right  to  act  in  a  corporate  capacity  within  the  limits  of  its 
own  jurisdiction.  Hence,  if  a  corporation  has  authority,  under 
its  charter,  to  carry  on  its  business  in  a  foreign  State,  and  the 
latter  has  accorded  the  necessary  permission,  the  business  of 
such  company  may  be  carried  on  legally  in  both  States  by  the 
customary  agents. 

§  502.  The  Corporate  Franchise  conferred  by  the  Law  of 
Comity.  —  It  is  a  general  rule  of  the  common  law  that  corpo- 
rations chartered  by  foreign  States  will  be  permitted  to  carry  on 
business  and  extend  their  operations  so  long  as  they  do  not 

1  Supra,  Chapter  II.  *    2  frjtra,  §§  186-188. 
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depart  from  the  charters  under  which  they  were  originally 
formed.  This  was  so  decided  by  the  Supreme  Court  of  the 
United  States  in  Bank  of  Augusta  v.  Earle.1  Mr.  Chief  Justice 
Taney,  delivering  the  opinion  of  the  court,  said:  "We  think 
it  well  settled  that,  by  the  law  of  comity  among  nations,  a  cor- 
poration created  by  one  sovereignty  is  permitted  to  make  con- 
tracts in  another  and  sue  in  its  courts ;  and  that  the  same  law 
of  comity  prevails  among  the  several  sovereignties  of  the  Union. 
The  public  and  well-known  and  long-continued  usages  of  trade ; 
the  general  acquiescence  of  the  States ;  the  particular  legislation 
of  some  of  them  as  well  as  the  legislation  of  Congress,  — all  con- 
cur in  proving  the  truth  of  this  proposition."  2  The  law  was 
stated  by  Mr.  Justice  Harlan,  in  a  late  case,  as  follows  :  "  In 
harmony  with  the  general  law  of  comity  obtaining  among  the 
States  composing  the  Union,  the  presumption  should  be  indulged 
that  the  corporation  of  one  State,  not  forbidden  by  the  law  of 
its  being,  may  exercise  within  any  other  State  the  general 
powers  conferred  by  its  own  charter,  unless  it  is  prohibited  from 
so  doing,  either  in  the  direct  enactments  of  the  latter  State,  or 
by  its  public  policy  to  be  deduced  from  the  general  course  of 
legislation,  or  from  the  settled  adjudications  of  its  highest 
court."  3 

§  503.  This  Jaw  of  comity  among  the  States  is  merely  the 
common  law  of  each  State,  and  as  such  it  is  obligatory  upon 
the  courts.  In  Bank  of  Augusta  v.  Earle,  Chief  Justice  Taney 
used  the  following  language :  "  It  is  truly  said  in  Story's  Con- 
flict of  Laws,  36,  37,  that,  '  In  the  silence  of  any  positive  rule 
affirming  or  denying  or  restraining  the  operation  of  foreign  laws, 
courts  of  justice  presume  the  tacit  adoption  of  them  by  their 
own  government,  unless  they  are  repugnant  to  its  policy  or 
prejudicial  to  its  interests.  It  is  not  the  comity  of  the  courts 
but  the  comity  of  the  nation  which  is  administered,  and  ascer- 
tained in  the  same  way  and  guided  by  the  same  reasoning  by 
which  all  other  principles  of  municipal  law  are  ascertained  and 
guided.' "  * 

1  13  Pet.  519.  s  Christian  Union  v.  Yount,  101 

2  Bank  of  Augusta  ».  Earle,   13    U.  S.  356. 

Pet.  592.  4  13     pet.     589 ;     Thompson    v. 
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§  504.  Departure  from  Company's  Charter  not  authorized. — 
A  corporation  has  no  right  to  engage  in  transactions  in  a  foreign 
State,  if  this  would  involve  a  departure  from  the  charter  under 
which  the  company  was  formed.  Such  transactions  would  be 
subject  to  all  the  objections  which  apply  to  unauthorized  acts 
performed  by  a  corporation  in  the  State  which  granted  its  charter; 
and  in  addition  to  this  such  transactions  would  involve  an  unau- 
thorized assumption  of  corporate  power  in  the  State  where  they 
\vere  consummated.  Chief  Justice  Tauey  said :  "  It  may  be 
safely  assumed  that  a  corporation  can  make  no  contracts  and 
do  no  acts,  either  within  or  without  the  State  which  creates  it, 
except  such  as  are  authorized  by  its  charter ;  and  those  acts  must 
also  be  done  by  such  officers  or  agents,  and  in  such  manner,  as 
the  charter  authorizes.  And  if  the  law  creating  the  corporation 
does  not,  by  the  true  construction  of  the  words  used  in  the 
charter,  give  it  the  right  to  exercise  its  powers  beyond  the  limits 
of  the  State,  all  contracts  made  by  it  in  other  States  would  be 
void.  .  .  .  The  corporation  must,  no  doubt,  show  that  the  law  of 
its  creation  gave  it  authority  to  make  such  contracts,  through 
such  agents.  Every  power,  however,  of  the  description  of  which 
we  are  speaking,  which  a  corporation  exercises  in  another  State, 
depends  for  its  validity  upon  the  laws  of  the  sovereignty  in 
which  it  is  exercised ;  and  a  corporation  can  make  no  valid  con- 
tract without  their  sanction,  express  or  implied." 1 

§  505.  Foreign  Corporations  are  subject  to  the  General  Laws. — 
A  corporation  has  no  implied  authority  to  do  any  act  in  a  for- 
eign State  which  is  not  permitted  by  the  laws  of  the  latter 
to  individuals  generally.  The  law  of  comity  merely  enables  a 
body  of  corporators  chartered  by  one  State  to  act  in  a  corporate 
capacity  in  another  State,  subject  to  all  the  laws  and  regulations 
of  the  latter.2 

Waters,  25  Mich.  224,  per  Christiancy,  Co.,   11   Humph.   24 ;    Aspinwall   v. 
C.  J. ;  Curtis  v.  McCullough,  3  Nev.  Ohio  &  Miss.  R.  R.  Co.,  20  Ind.  492 ; 
218,  219;  infra,  §  514.  Thompson  v.  Waters,  25  Mich.  222; 
1  Bank  of  Augusta  v.  Earle,   13  Bard  v.  Poole,  12  N.  Y.  505.     Corn- 
Pet.  588,  589;  Bank  of  Washtenaw  v.  pare  Milnor  v.  N.  Y.  &  N.  H.  R.  R. 
Montgomery,   2   Scam.   427 ;   Metro-  Co.,  53  N.  Y.  363. 
politan  Bank  v.  Godfrey,  23  111.  579 ;         2  Milnor  v.  New  York  &  N.  H. 
Ohio  Life  Ins.  Co.  v.  Merchants'  Ins.  R.  R.  Co.,  53  N.  Y.  363 ;   Bard  v. 
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Thus,  devises  to  corporations  are  forbidden  by  the  testamen- 
tary law  of  New  York,  except  under  certain  conditions ;  and  it 
has  been  decided  that  a  devise  made  in  New  York  to  a  foreign 
corporation  would  be  void,  although  the  corporation  \vas  author- 
ized by  its  charter  to  receive  the  devise.1  For  the  same  reason  it 
has  been  held  that  although  a  corporation  be  expressly  author- 
ized by  its  charter  to  charge  a  certain  rate  of  interest  upon  its 
loans,  it  will  nevertheless  not  be  permitted  to  charge  the  same 
rate  in  a  foreign  State,  if  that  would  be  contrary  to  the  usury 
laws  there  in  force.2 

§  506.  The  Charter-contract  alone  is  recognized.  —  It  is  the 
charter  alone  which  is  recognized  by  the  law  of  comity,  and  not 
the  general  legislation  of  the  State  where  the  corporation  was 
formed.  The  law  of  comity  merely  enables  the  corporators  to 
exercise  the  franchise  of  acting  in  a  corporate  capacity  in  foreign 
States ;  and  the  extent  of  this  franchise  is  determined  by  the 
agreement  entered  into  when  the  charter  was  accepted.  The  laws 
of  the  State  where  the  corporation  was  formed  by  the  agreement 
of  the*  corporators  are  recognized  only  so  far  as  they  determine 
the  scope  and  validity  of  this  agreement  itself.3 

The  general  laws  and  regulations  of  a  State  are  intended  to 
govern  only  within  the  limits  of  the  State  enacting  them.  They 
do  not  enter  into  contracts  made  within  the  State  but  to  be  per- 
formed in  another  jurisdiction.  Contracts  must  derive  their 
binding  force  from  the  laws  of  the  State  where  they  are  made  ; 
but  it  is  frequently  lawful  to  enter  into  a  contract  to  perform  an 
act  in  a  foreign  State,  if  authorized  by  the  laws  of  the  latter, 
although  the  same  act  could  not  be  lawfully  performed  in  the 
State  where  the  contract  was  made.  Accordingly,  if  it  appear 
that  a  statute  enacted  by  a  State  —  whether  as  a  general  law,  or 
as  a  special  provision  in  the  charter  of  a  corporation  —  was 

Poole,  12   N.  Y.  505;   Silver  Lake  315;   Boyce  v.  City,  29  Barb.   650; 

Bank    v.  North,  4   Johns.  Ch.  370;  supra,  §§  161,  162. 
Bank  of  Augusta  v.  Earle,  13  Pet.         2  Hitchcock  v.  United  States  Bank, 

539,  595 ;   Stetson  v.  City  Bank,  2  7  Ala.  N.  s.  435. 
Ohio  St.  174 ;  Lewis  v.  City  Bank,  12         8  The  same  principle  applies  in  case 

Ohio  St.  132 ;  infra,  §  508.  of  a  copartnership,  formed  by  agree- 

1  White  v.  Howard,  46  N.  Y.  144,  ment  in  one  State,  for  the  purpose  of 

165 ;  United  States  v.  Fox,  94  U.  S.  carrying  on  business  in  other  States. 
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enacted  for  the  enforcement  of  a  local  policy  only,  it  will  not 
be  presumed  that  such  statutory  provision  was  intended  by  the 
State,  or  by  the  shareholders  forming  the  corporation,  to  enter 
into  the  charter-contract  and  to  regulate  the  company  in  its 
transactions  within  the  jurisdiction  of  foreign  States ;  and  hence 
such  enactment  will  not  be  recognized  and  enforced  in  foreign 
States  through  the  law  of  comity. 

§  507.  Thus,  although  devises  to  corporations  are  forbidden  by 
the  Statute  of  Wills,  in  the  State  of  New  York,  this  does  not 
prevent  a  corporation  chartered  by  the  State  of  New  York  from 
taking  by  devise  in  Connecticut.1 

A  law  of  the  State  of  New  Jersey,  declaring  that  a  transfer 
of  property  made  by  an  insolvent  corporation  shall  be  null  and 
void,  does  not  affect  a  transfer  of  property  made  by  a  New  Jer- 
sey corporation  within  the  State  of  New  York.2  And  it  has 
been  held  that  a  banking  corporation,  prohibited  by  its  charter 
from  charging  more  than  six  per  cent  interest  on  its  loans  and 
discounts,  might  charge  a  higher  rate  of  interest  in  foreign  States, 
if  allowed  by  the  laws  there  in  force.3 

Upon  this  principle  it  has  also  been  held  that  a  corporation 
chartered  by  the  State  of  New  York,  for  the  purpose  of  operating 
a  railroad  in  a  foreign  State,  would  not  be  liable  for  the  death  of 

1  White  v.  Howard,  38  Conn.  342,  there  is  a  plain  distinction  between 
361.     Foster,  J.,  said  :    "  There  is  no  acts  of  a  foreign  corporation  Avhich  the 
prohibition  in  the  charter ;  the  inability  charter  does  not  authorize,  or  which  it 
is  created  by  the  New  York  Statute  of  may  forbid,  and  acts  which  upon  the 
Wills,  expressly  excepting  corporations  face  of  the  charter  are  authorized,  but 
from  taking  by  devise.     Now  this  cor-  which  the  general  laws  of  the  foreign 
poration    brings   with  it   from    New  State  may  prohibit."    See  also  Hoyt.  v. 
York  its  charter,  but  it  does  not  bring  Thompson,  5  N.  Y.  320,  353  ;    s.  c. 
with  it  the  New  York  Statute  of  Wills,  19  N.  Y.  208  ;  Ohio  Life  Ins.  Co.  v. 
and  cannot  bring  it  to  be  recognized  Merchants'  Ins.  Co.,  11  Humph.  24 ; 
as  law  within  this  jurisdiction.     There  and   compare   Cliafee  v.  Fourth  Nat. 
is  an  obvious  distinction  bet,ween  an  Bank,  71  Me.  514. 

incapacity  to  take  created  by  the  stat-         8  Ilichcock  i\  United  States  Bank, 

ute  of  a  State  which  is  local,  and  a  7  Ala.  N.  s.  386,  433  ;  Bard  v.  Poole, 

prohibitory  clause  in  a  charter,  which  12  N.  Y.  495.     See  Miller  v.  Tiffany, 

everywhere  cleaves  to    the    corpora-  1  Wall.  310 ;  Depeau  v.  Humphrey, 

tion."     Supra,  §  161.  20  M-art.  (La.)  1 ;  Bullard  v.  Thomp- 

2  Hoyt  v.  Sheldon,  3  Bosw.  267,  son,  35  Tex.  318. 
299.     The  court  said:    "We  think 
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a  person  in  such  foreign  State,  by  virtue  of  a  statute  of  New 
York  giving  the  representatives  of  persons  killed  through  negli- 
gence of  others  a  cause  of  action.  The  statute  of  New  York 
constituting  such  killing  an  actionable  tort  has  no  extra-terri- 
torial force ;  nor  was  it  intended  as  a  part  of  the  charter  of  the 
company  to  be  operative  in  foreign  States.1 

§  508.  Limits  of  the  Law  of  Comity.  —  A  corporation  is  per- 
mitted by  comity  to  enjoy  the  franchise  of  acting  in  a  corporate 
capacity  in  a  foreign  State  ;  but  this  comity  seems  never  to  have 
been  extended  to  any  of  the  extraordinary  franchises  which  are 
sometimes  conferred  upon  corporations,  such  as  the  right  to  con- 
demn property,  or  to  enjoy  a  monopoly  or  an  exemption  from 
taxation.2 

Nor  is  this  comity  without  limit,  even  when  applied  to  the 
franchise  of  simply  acting  in  a  corporate  capacity.  By  the 
common  law,  the  right  of  acting  in  a  corporate  capacity  is  not 
accorded  freely  and  without  conditions  to  every  one,  but  must 
be  derived  from  an  act  of  the  legislature.  It  is  evident  that 
there  are  reasons  of  public  policy  underlying  this  restriction;8 
and  it  cannot  be  assumed  that  its  effect  may  be  nullified  by 
the  comity  extended  towards  foreign  States.  To  obtain  a  char- 
ter for  the  purpose  of  evading  the  laws  of  a  foreign  State,  under 
cover  of  the  rule  of  comity,  would  be  a  fraud  upon  the  State 
granting  the  charter ;  and  to  attempt  to  act  under  such  charter 
in  the  foreign  State  would  be  a  fraud  upon  the  latter. 

The  comity  by  which  the  corporations  of  a  foreign  State  are 
recognized  and  permitted  to  transact  their  affairs  is  founded  on 
reasons  of  convenience.  Its  purpose  is  to  enable  each  State  to 
charter  corporations  for  legitimate  objects,  with  the  power  to 
extend  their  dealings  into  other  States,  in  the  same  manner  as  in- 
dividuals engaged  in  a  similar  trade  or  enterprise.  But  the  comity 
was  never  accorded  for  the  purpose  of  giving  any  State  an  un- 
limited power  to  dispose  of  the  franchise  of  acting  in  a  corporate 
capacity  in  other  States. 

Accordingly  it  has  been  decided  that  a  corporation  chartered 

1  Crowley  v.  Panama  R,  E.  Co.,    R.  R.  Co.,  25  Vt.  433,  442 ;  Middle 
30  Barb.  99.  Bridge  Co.  v.  Marks,  26  Me.  326. 

2  State  v.   Boston,   Concord,   &c.         8  Supra,  §  27. 
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by  the  State  of  Pennsylvania,  with  authority  to  transact  its  busi- 
ness and  locate  its  offices  anywhere,  except  in  the  State  of  Penn- 
sylvania, would  not  be  allowed  by  the  comity  of  the  State  of 
Kansas  to  transact  its  business  in  that  State.1 

But  the  intention  to  evade  the  laws  of  a  State  should  appear 
clearly  before  this  comity  is  refused  to  a  foreign  corporation.  It 
is  not  necessarily  an  objection  to  the  legality  of  the  transactions 
of  a  corporation,  that  all  of  its  operations  are  carried  on  in 
foreign  States,  if  the  company  might,  under  its  charter,  have  car- 
ried on  business  at  home  as  well  as  abroad.2 

§  509.  Extent  of  the  Law  of  Comity.  —  Subject  to  the  lim- 
itations indicated  in  the  previous  sections,  it  may  be  stated  as  a 
general  rule,  resting  upon  the  unwritten  law  of  comity,  that  a 
corporation  will  be  recognized  and  permitted  to  prosecute  its 
lawful  enterprises  in  every  State  which  has  not  expressly  refused 
its  consent. 

Thus,  a  corporation  may  engage  in  commerce  and  make  con- 
tracts in  a  foreign  State,3  and  may  appear  in  its  courts  either  as 


1  Land  Grant,  &c.  Co.  v.  Coffee 
County,  6  Kaiis.  254.  Valentine,  J., 
said:  "No  rule  of  comity  will  allow 
one  State  to  spawn  corporations,  and 
send  them  forth  into  other  States  to 
be  nurtured  and  to  do  business  there, 
when  said  first-mentioned  State  will 
not  allow  them  to  do  business  within 
its  own  boundaries.  ...  Is  the  State 
of  Kansas  bound  by  any  kind  of  cour- 
tesy, or  comity,  or  friendship,  or  kind- 
ness to  Pennsylvania  to  treat  this 
corporation  better  than  its  creator  (the 
State  of  Pennsylvania)  has  done?  It 
can  hardly  be  supposed  so,  when  we 
come  to  consider  how  carefully  our 
own  constitution  has  guarded  the  crea- 
tion of  corporations  in  our  own  State." 
Compare  Runyan  v.  Coster's  Lessee, 
14  Pet.  130;  Second  Nat.  Bank  v. 
Lovell,  2  Gin.  (Ohio)  400 ;  Hanna  v. 
International  Petroleum  Co.,  23  Ohio 
St.  622;  Newbury  Petroleum  Co.  v. 
Weare,  27  Ohio  St.  352;  Hill  v. 
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Beach,  12  N.  J.  Eq.  31 ;  Smith  v.  Al- 
vord,  63  Barb.  423 ;  Merrick  v.  Sant- 
voord,  34  N.  Y.  222 ;  s.  c.  38  Barb. 
574. 

2  See  Second  Nat.  Bank  v.  Lovell, 

2  Cin.  401 ;  Newbury  Petroleum  Co. 
v.  Weare,  27  Ohio    St.  352;    Hanna 
v.   International    Petroleum    Co.,   23 
Ohio  St.  622  ;    and  compare  supra, 
§§  106,  146. 

8  Bank  of  Augusta  v.  Earle,  13 
Pet.  519;  Tombigbee  R.  R.  Co.  v. 
Kneeland,  4  How.  16  ;  Frazier  v. 
Willcox,  4  Rob.  (La.)  .518,  529  ; 
Williams  ».  Creswell,  51  Miss.  817; 
Hadley  v.  Freedman's  Sav.  Bank,  2 
Term.  Ch.  122 ;  Lathrop  v.  Commer- 
cial Bank,  8  Dana,  114 ;  Kennebec 
Co.  v.  Augusta  Ins.  Co.,  6  Gray,  204; 
McCluer  v.  Manchester,  &c.  R.  R. 
Co.,  13  Gray,  124 ;  New  York  Float- 
ing Derrick  Co.  v.  New  Jersey  Oil 
Co.,  3  Duer,  648 ;  Hoyt  v.  Sheldon, 

3  Bosw.   267;    Western  v.  Genesee, 
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plaintiff1  or  as  defendant.2  It  will  likewise  be  permitted  to 
acquire  real  and  personal  property,  either  by  purchase,3  mort- 
gage,4 devise,5  or  by  levy  of  execution.6 

§  510.  Corporations  not  entitled  to  Rights  and  Immunities  as 
Citizens.  —  The  power  of  a  State  to  repeal  the  law  of  comity  by 
which  foreign  corporations  are  recognized  and  admitted  is  unques- 
tionable ;  and  there  is  nothing  in  the  Constitution  of  the  United 
States  to  limit  the  several  States  in  the  exercise  of  this  power. 


&c.  Ins.  Co.,  12  N.  Y.  258 ;  Bard  v. 
Poole,  12  N.  Y.  493 ;  Hoyt  v.  Thomp- 
son, 19  N.  Y.  207 ;  Wood  Hydraulic, 
&c.  Co.  v.  King,  45  Ga.  34;  Ohio 
Life  Ins.  Co.  v.  Mercantile  Ins.  Co., 
11  Humph.  22;  Newbury  Petroleum 
Co.  v.  Weare,  27  Ohio  St.  343  ;  Balti- 
more &  Ohio  R.  R.  Co.  v.  Glenn,  28 
Md.  287. 

1  Dutch  West  India  Co.  v.  Hen- 
riques,  1  Stra.  612,  2  Ld.  Raym.  1532 ; 
Bunk  of  St.  Charles  v.  De  Bernales,  1 
Car.  &  P.  569  ;  Newby  v.  Van  Oppen, 
L.  R.  7  Q.  B.  293  ;  Bank  of  Augusta  v. 
Earle,  13  Pet.  519;  Tombigbee  R.  R. 
Co.  v.  Kneeland,  4  How.  16 ;  Lucas 
v.  Bank  of  Georgia,  2  Stew.  (Ala.) 
147  ;  Bank  of  Washtenaw  v.  Mont- 
gomery, 2  Scam.  427 ;  Guaga  Iron  Co. 
v.  Dawson,  4  Blackf.  202 ;  Lewis  v. 
Bank  of  Kentucky,  12  Ohio,  132;  New 
York  Eire  Ins.  Co.  v.  Ely,  5  Conn. 
560 ;  New  York  Dry  Docks  Co.  v. 
Hicks,  5  McL.  Ill ;  New  Jersey,  &c. 
Bank  t;.  Thorp,  6  Cow.  46;  Silver  Lake 
Bank  v.  North,  4  Johns.  Ch.  370  ; 
Bard  v.  Poole,  12  N.  Y.  495 ;  Mutual 
Benefit  L.  Ins.  Co.  v.  Davis,  12  N.  Y. 
569  ;  Portsmouth  Livery  Co.  v.  Wat- 
son, 10  Mass.  91 ;  British  Am.  Land 
Co.  v.  Ames,  6  Mete.  391 ;  Importing 
Co.  v.  Locke,  50  Ala.  332  ;  Savage 
Mfg.  Co.  v.  Armstrong,  17  Me.  34; 
American,  &c.  Soc.  v.  Gartrell,  23  Ga. 
448 ;  Bank  of  Marietta  v.  Pindall,  2 
Rand.  473 ;  Freeman's  Bank  v.  Ruck- 
man,  16  Gratt.  126 ;  Leazure  v.  Union 


Mut.  L.  Ins.  Co.,  91  Pa.  St.  491. 
Compare  Hahnemann  Ins.  Co.  v. 
Beebe,  48  111.  88.  See  United  States 
v.  Insurance  Companies,  22  Wall.  99 ; 
Insurance  Co.  v.  The  C.  D.,  Jr.,  1 
Woods,  72. 

Under'the  laws  of  Nevada,  a  man- 
damus will  be  issued  to  compel  a  per- 
son claiming  to  be  officer  of  a  foreign 
company  to  turn  over  books  and  papers 
to  the  rightful  incumbent.  Curtis  v. 
McCullough,  3  Nev.  202. 

2  Infra,  §  517  et  seq. 

8  Runyan  v.  Coster's  Lessee,  14 
Pet.  130 ;  Cowell  v.  Springs  Co.,  100 
U.  S.  55 ;  Christian  Union  v.  Youut, 
101  U.  S.  352 ;  New  York  Dry  Docks 
v.  Hicks,  5  McL.  Ill;  State  v.  Bos- 
ton, Concord,  &c.  R.  R.  Co.,  25  Vt. 
433  ;  Claremont  Bridge  Co.  v.  Royce, 
42  Vt.  736 ;  Thompson  v.  Waters,  25 
Mich.  232 ;  Cincinnati,  &c.  R.  R.  v. 
Pearce,  28  Ind.  502  ;  Northern  Trans- 
portation Co.  v.  City,  7  Biss.  45. 

4  Lathrop  v.  Commercial  Bank,  8 
Dana,  114 ;  New  York  Dry  Docks  Co. 
v.  Hicks,  5  McL.  Ill ;  Earmers'  L.  & 
T.  Co.  v.  McKinney,  6  McL.  1 ;  Silver 
Lake  Bank  v.  North,  4  Johns.  Ch.  370. 

5  American  Bible  Soc.  v.  Marshall, 
15  Ohio  St.  537;  Thompson  v.  Swoope, 
24  Pa.  St.  480 ;  Sherwood  v.  American 
Bible  Soc.,  4  Abb.  App.  Gas.  227; 
White    v.    Howard,    38   Conn.   342. 
Compare  supra,  §  161. 

6  See  Lumbard  v.  Aldrich,  8  N.  H. 
31. 
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It  has  been  argued  that  foreign  corporations  are  citizens  within 
the  meaning  of  the  constitutional  provision,  that  the  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  in  the  several  States.  But  it  is  evident,  that  corpora- 
tions are  not  in  reality  citizens ; l  and  it  is  not  probable  that 
the  framers  of  the  Constitution  intended  to  include  corporations 
under  the  term  "  citizens,"  inasmuch  as  they  would  thereby 
have  conferred  upon  each  State  the  power  of  disposing  of  the 
franchise  of  acting  in  a  corporate  capacity  within  the  jurisdic- 
tion of  the  other  States,  —  a  power  which  certainly  did  not  exist 
before  the  Constitution  was  adopted.  Nor  would  it  be  easy  to 
determine  exactly  what  the  rights  and  immunities  of  a  corpora- 
tion-citizen are. 

It  is  an  entirely  different  question  whether  a  State  can  pass 
a  law  discriminating  against  certain  corporations  on  account  of 
the  citizenship  of  their  individual  members.  But  a  law  discrimi- 
nating against  corporations  chartered  by  a  sister  State  would  not 
be  a  discrimination  against  the  individual  citizens  of  such  State. 
It  would  merely  be  a  limitation  upon  the  extra-territorial  force 
allowed  by  comity  to  charters  of  incorporation  passed  by  another 
State  ;  and  the  application  of  such  law  would  in  no  case  be  de- 
termined by  the  citizenship  of  the  members  of  the  company. 

In  Paul  v.  Virginia,2  Mr.  Justice  Field  said :  "  The  privileges 
and  immunities  secured  to  citizens  of  each  State  in  the  several 
States  by  the  provision  in  question  are  those  privileges  and  im- 
munities which  are  common  to  the  citizens  in  the  latter  States 
under  their  constitution  and  laws,  by  virtue  of  their  being  citi- 
zens. Special  privileges  enjoyed  by  citizens  in  their  own  States 
are  not  secured  in  other  States  by  this  provision.  It  was  not 
intended  by  the  provision  to  give  to  the  laws  of  one  State  any 
operation  in  other  States." 

§  511.  The  Power  of  regulating  Commerce.  —  In  Paul  v.  Vir- 
ginia,3 the  Supreme  Court  decided  that  legislation  of  a  State  dis- 
criminating against  all  foreign  insurance  companies,  and  making 

1  Supra,  §  1.  8  8   Wall.    168,    183  ;    Ducat  v. 

2  8  Wall.  180 ;  Ducat  v.  Chicago,  Chicago,  10  Wall.  410,  48  111.  172 ; 
10  Wall.  410,  48  111.  172  and  cases  Liverpool  Ins.  Co.  v.  Massachusetts, 
cited.  10  Wall.  566. 
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their  right  to  transact  business  within  the  State  depend  upon 
the  payment  of  a  license  tax,  was  not  an  interference  with  the 
power  of  regulating  commerce,  delegated  by  the  States  to  Con- 
gress. The  decision  of  the  court  was  based  upon  the  ground  that 
issuing  a  policy  of  insurance  is  not  a  transaction  of  commerce, 
within  the  meaning  of  the  Constitution.  It  is  difficult  to  perceive 
how  a  refusal  by  a  State  to  allow  other  States  to  dispose  of  the 
franchise  of  acting  in  a  corporate  capacity  within  its  jurisdiction, 
except  upon  prescribed  conditions,  can  in  any  case  be  considered  a 
regulation  of  commerce  within  the  meaning  of  the  Constitution. 

§  512.  A  State  may  exclude  Foreign  Corporations. —  It  has 
been  decided,  in  accordance  with  this  view,  that  a  State  may 
wholly  exclude  from  its  territory  corporations  chartered  by  other 
States ;  and  the  motive  of  such  exclusion  cannot  be  inquired 
into.1  A  State  may  also  require  foreign  corporations  to  comply 
with  certain  prescribed  formalities,  to  pay  taxes  and  to  assume 
obligations,  as  a  condition  precedent  to  their  right  of  transacting 
business  within  the  jurisdiction  of  the  State ; 2  and  contracts 
entered  into  by  such  companies  within  the  State,  before  the 
prescribed  conditions  have  been  complied  with,  may  be  declared 
null  and  void.3 

A  State  law  providing  that  no  insurance  company  chartered 
by  any  other  State  of  the  Union  shall  transact  business  within 
the  State,  until  it  shall  have  filed  a  stipulation  not  to  remove 
suits  brought  against  it  in  the  State  courts  into  the  courts  of  the 
United  States,  and  that  if  any  such  company  should  remove  a 
suit  into  the  United  States  courts,  in  violation  of  its  agreement, 
its  license  to  do  business  within  the  State  should  be  revoked,  is 
not  unconstitutional.4  But  an  agreement  of  this  character  cannot 

1  Doyle  v.  Continental  Ins.  Co.,  94  18  Ohio  St.  539,  540 ;  Home  Ins.  Co. 
U.  S.  535  ;  Blair  e.  Perpetual  Ins.  Co.,  v.  Davis,  29  Mich.  238  ;  Slaughter  v. 
10  Mo.  564.  Insurance  Co.,  13  Gratt.  767 ;  Tatera 

2  Lafayette  Ins.  Co.  v.  French,  18  v.  Wright,  3  Zabr.  429 ;  Fire  Depart- 
How.  407 ;  Paul  v.  Virginia,  8  Wall,  ment  v.  Noble,  3  E.  D.  Smith,  449. 
168  ;  Ducat  v.  Chicago,  10  Wall.  410 ;          s  Supra,  §  44. 

s.  c.  48   111.  172 ;    Insurance    Co.  v.         *  Doyle  v.  Insurance  Co.,  94  U.  S. 

Commonwealth,    5    Bush    (Ky.),  68;  537,  overruling  the  Circuit  Court,  6 

State  v.  Fosdick,  21  La.  Ann.  434 ;  Biss.  461. 
Western  Union  Tel.   Co.   v.  Mayer, 
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be  specifically  enforced,  nor  can  it  be  pleaded  as  a  bar  to  a 
petition  for  a  removal.1 

§  513.  Constitutional  Rights  of  Foreign  Corporations.  — There 
are,  however,  certain  constitutional  rights  which  may  be  claimed 
by  every  association,  whether  it  be  incorporated  in  a  foreign 
State  or  not.  These  rights  belong  to  incorporated  associa- 
tions independently  of  their  mere  franchise  or  privilege  of 
acting  in  a  corporate  capacity.  The  latter  may,  indeed,  be 
absolutely  refused  to  a  corporation  outside  of  the  State  by 
which  it  was  chartered ;  but  rights  which  are  guaranteed  by 
the  Constitution  of  the  United  States  must  be  respected  by 
every  State  of  the  Union,  as  a  matter  of  duty,  and  not  merely 
of  comity. 

Thus,  a  State  cannot  deprive  a  foreign  corporation  of  its 
property  or  impair  its  contracts,  without  "  due  process  of  law." 
And  it  is  likewise  clear  that  a  taxr  constituting  a  forbidden 
interference  with  commerce  is  equally  unconstitutional,  whether 
imposed  upon  a  domestic  or  a  foreign  corporation.  This  was 
decided  by  the  Court  of  Errors  of  New  Jersey  in  Erie  Eailway 
Co.  v.  The  State.2  Chief  Justice  Beasley  said :  "  It  seems  to  be 
utterly  inconsistent  with  legal  principles,  which  have  always 
been  deemed  axiomatic,  to  hold  that  a  government  can  recognize 
the  legal  existence  of  a  foreign  corporation  for  the  purpose  of 
taxation,  and  at  the  same  time  can  deny  such  legal  existence  for 
the  purpose  of  depriving  it  of  those  rights  which  belong  to 
every  individual  or  company  known  to  the  law.  Such  a 
doctrine  would  obviously  offer  the  entire  property  of  foreign 
corporations  as  a  prize  to  the  rapacity  of  any  State  in  whose 
territories  it  might  be,  or  over  which  it  might  happen  to  be 
carried.  It  is  readily  to  be  admitted  that  a  law  imposing 
certain  terms  upon  all  foreign  corporations  as  conditions  pre- 
cedent to  their  acquisition  in  this  State  of  the-  right  to  act 

1  Insurance  Co.  v.  Morse,  20  Wall,  agreement.     Scott  v.  Avery,  5  II.  L. 

445.    Contra,  Home  Ins.  Co.  v.  Davis,  C.  811;    Insurance    Co.    v.    Morse, 

29  Mich.  238.  supra. 

Upon  common-law   principles,  an  2  31  N.  J.  L.  531.     See  State  of 

agreement  not  to  sue  in  a  court  docs  Indiana  v.  American  Express  Co.,  7 

not   oust  its  jurisdiction,   or  bar  an  Biss.  230. 
action    brought    in  violation  of   the 
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in  the  unity  of  their  corporate  existence  would  be  legal.  Such 
a  law  would  prevent  foreign  persons  from  doing  any  legal  act 
in  this  State  as  a  corporation ;  but  can  it  be  maintained  that 
such  law  would  have  the  further  effect  of  leaving  the  prop- 
erty of  the  company  as  a  spoil  of  the  first  taker  ?  A  statute 
that  should  abolish  the  rule  of  comity  and  should  refuse  a 
recognition  of  foreign  corporations  would,  it  is  conceived,  have 
this  effect  and  no  more,  i.  e.  to  convert  corporators,  as  to  the 
State  enacting  the  supposed  law,  into  a  partnership  of  indi- 
viduals; and  thus,  although  the  corporation  as  such  could 
not,  by  suit  or  otherwise,  assert  its  right  to  protect  its  own 
property,  the  members  of  the  company  would  be  under  no  such 
disability." 1 

§  514.  Comity  refused  when  contrary  to  the  Policy  of  the 
State.  —  It  is  not  necessary,  in  all  cases,  that  a  State  should,  by 
statute,  expressly  exclude  foreign  corporations  in  order  to  indi- 
cate that  they  shall  not  be  allowed  to  act  within  its  jurisdiction ; 
the  will  of  the  State  may  be  implied  from  its  general  policy  and 
legislation.  Chief  Justice  Taney  said:  "Whenever  a  State  suffi- 
ciently indicates  that  contracts  which  derive  their  validity  from 
its  comity  are  repugnant  to  its  policy,  or  are  considered  as  inju- 
rious to  its  interests,  the  presumption  in  favor  of  its  adoption 
can  no  longer  be  made."  2 

But  the  law  of  comity  is  the  law  of  the  land,  unless  expressly 
or  impliedly  repealed ;  and  courts  cannot  refuse  to  recognize  and 
enforce  this  law,  if  the  State  has  indicated  no  intention  to  repeal 
it.  Mr.  Justice  Field,  delivering  the  opinion  of  the  Supreme 
Court  of  the  United  States,  said :  "  If  the  policy  of  a  State  or 
Territory  does  not  permit  the  business  of  the  foreign  corporation 
in  its  limits,  or  allow  the  corporation  to  acquire  or  hold  real 
property,  it  must  be  expressed  in  some  affirmative  way ;  it  can- 
not be  inferred  from  the  fact  that  its  legislature  has  made  no 

1  Erie  Ry.  Co.  v.  State,  31  N.  J.  Rees  v.  Conocochegue  Bank,  5  Rand. 
L.  543,  544.  326  ;  Carroll  ».  City  of  East  St.  Louis, 

2  Bank   of  Augusta  v.  Earle,  13  67  111.  568 ;  Starkweather  v.  American 
Pet.  592 ;  Meyers  v.  Manhattan  Bank,  Bible  Soc.,  72  111.  50 ;  United  Trust 
20  Ohio,  301,  302 ;  Runyan  v.  Cos-  Co.   v.   Lee,    73   111.    144.     Compare 
ter's  Lessee,  14  Pet.  122,  130 ;  Bank  Christian  Union  v.  Yount,  101  U.  S. 
of  Marietta  v.  Pindall,  2  Rand.  473 ;  353. 
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provision  for  the  formation  of  similar  corporations,  or  allows 
corporations  to  be  formed  only  by  general  law." l 

§  515.  Citizenship  of  Corporations  with  regard  to  the  Juris- 
diction of  Federal  Courts.  —  The  jurisdiction  conferred  upon  the 
federal  courts  by  act  of  Congress  under  the  Constitution  extends 
to  "controversies  between  citizens  of  different  States."  In 
Bank  of  the  United  States  v.  Deveaux,2  the  Supreme  Court 
decided  that  a  corporation  was  not  a  citizen  within  the  meaning 
of  this  provision.  But  in  the  same  case  it  was  also  held  that  if 
the  citizenship  of  all  the  shareholders  composing  a  corporation 
were  different  from  that  of  the  opposing  party,  they  would  be 
entitled  to  sue  jointly  in  the  federal  courts ;  and  that  in  such 
case  the  right  to  sue  in  a  corporate  capacity  would  be  accorded 
them  as  a  matter  of  comity.3 

In  subsequent  cases,  the  Supreme  Court  has  held  that,  for  the 
purpose  of  determining  the  jurisdiction  of  the  federal  courts  in 
suits  by  or  against  corporations,  all  the  shareholders  must  be 
conclusively  presumed  to  have  been  created  citizens  of  the 
State  by  whose  laws  they  were  incorporated.  Practically,  there- 
fore, a  corporation  is  treated  as  a  citizen  of  the  State  from  which 
its  franchises  are  derived,  in  giving  effect  to  the  laws  by  which 
the  jurisdiction  of  the  federal  courts  is  determined.4 

1  Cowell  v.  Springs  Co.,  100  U.  S.  such  case   it  is   regarded  as  a  suit 
59,  60,  quoted  with  approval  by  Mr.  brought  by  or  against  the  stockholders 
Justice  Harlan  m  Christian  Union  v.  of  the  corporation ;  and  for  the  pur- 
Yount,  101   U.    S.    356  ;    Thompson  pose  of  jurisdiction  it  is  conclusively 
v.  Waters,  25    Mich.  224 ;    Bank  of  presumed  that  all  the  stockholders  are 
Augusta  v.  Earle,  13  Pet.  594-597 ;  citizens  of  the  State  which,  by  its  laws, 
Merrick  v.  Santvoord,  34  N.  Y.  221 ;  created  the  corporation.     It  is  there- 
supra,  §  503.  fore   necessary  that    it   be    made    to 

2  5  Cranch,  61.  appear  that  the   artificial  being  was 
8  5  Cranch,  91 ;  Bank  of  Augusta    brought  into  existence  by  the  law  of 

v.  Earle,  13  Pet.  586.  some  State  other  than  that  of  which 

4  In   Muller  v.   Dows,  94   II.    S.  the  adverse  party  is  a  citizen."     Rail- 

445,  Mr.  Justice    Strong   said:    "A  way  Co.  v.  Wh'itton,  13  Wall.  283. 

corporation  itself  can  be  a  citizen  of  See  also  Louisville  R.  R.  Co.  n.  Letson, 

no  State  in  the   sense  in  which  the  2  How.  314  ;   Marshall  v.  Baltimore 

word  '  citizen '  is  used  in  the  Consti-  &  Ohio  R.  R.  Co.,   16    How.  314 ; 

tution  of  the  United  States.     A  suit  Lafayette  Ins.  Co.  v.  French,  18  How. 

may  be  brought  in  the  federal  courts  404 ;  Covington  Draw  Bridge  Co.  v. 

by  or  against  a  corporation,  but  in  Shepherd,  20  How.  227 ;  Ohio  &  Miss. 
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§  516.  National  Banks.  — It  is  well  settled  that  Congress  has 
power  under  the  Constitution  to  charter  corporations,  in  order  to 
accomplish  any  of  the  authorized  purposes  of  the  federal  gov- 
ernment ; 1  and  it  seems  equally  clear  that  the  right  of  corpora- 
tions chartered  by  Congress  for  federal  purposes,  to  exercise  their 
franchises  throughout  the  United  States,  rests  wholly  upon  the 
powers  conferred  by  Congress,  and  not  upon  the  mere  comity  of 
the  several  States.2 

It  is  expressly  provided  by  act  of  Congress  that  the  Circuit 
Courts  of  the  United  States  shall  have  jurisdiction  of  all  suits 
brought  by  or  against  any  national  bank  established  in  the  dis- 
trict for  which  the  court  is  held.3  But  the  jurisdiction  of  the 
Circuit  Courts  in  suits  brought  by  or  against  national  banks 
established  in  other  districts  seems  to  depend  upon  the  same 
general  statutes  which  determine  the  jurisdiction  of  those  courts 
in  suits  brought  by  or  against  corporations  organized  under  State 
laws.  In  National  Park  Bank  v.  Nichols,4  Mr.  Justice  Davis 
decided  that  a  national  bank  authorized  by  Congress  to  transact 
business  in  New  York,  and  not  elsewhere,  must  be  considered  a 
citizen  of  New  York,  within  the  meaning  of  the  laws  conferring 
jurisdiction  upon  the  Circuit  Courts  of  the  United  States  by 
reason  of  the  citizenship  of  the  parties.  It  is  difficult  to  sup- 
port this  decision  upon  the  same  ground  upon  which  the  Su- 
preme Court  of  the  United  States  based  its  decision  that  a 
corporation  chartered  by  a  State  is  a  citizen  of  that  State,  within 
the  meaning  of  the  Constitution  and  acts  of  Congress.5  But  it 

R.  E,  Co.  v.  Wheeler,  1  Black,  297;  Chicago  L.  N.  344;  s.  c.  8  Chicago 
Paul  v.  Virginia,  8  Wall.  177,  178 ;  L.  N.  164 ;  First  Nat.  Bank  v.  Doug- 
Insurance  Co.  v.  Francis,  11  Wall,  las  Co.,  3  Dill.  298  ;  Mitchell  ». 
210 ;  infra,  §  530.  Walker,  36  Leg.  Intel.  74,  158  ;  Ken- 

1  Supra,  §  5.  nedy  v.    Gibson,   8   Wall.   498,   506. 

2  See  Farmers',  &c.  Nat.  Bank  v.  Compare  Scheffer  v.  Nat.   Life  Ins. 
Dearing,  91  U.  S.  29.     But  this  does  Co.,  25  Minn.  534.     See  also  U.  S. 
not  apply  to   corporations   chartered  R.  S.  §  5198  ;  New  Orleans  Nat.  Bank 
for  the  District  of  Columbia.      See  v.  Adams,  3  Woods,  21.    Compare  Os- 
Hadley  v.  Freedman's   Sav.  Bank,  2  born  v.  Bank   of   United  States,   9 
Tenn.  Ch.  122 ;  Williams  v.  Creswell,  Wheat.  738. 

51  Miss.  817.  4  4  Biss.  315. 

8  U.   S.   B,    S.    §   629,  10.     See         6  Compare  supra,  §  515. 
Commercial  Nat.  Bank  v.  Simmons,  6 
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seems  reasonable  to  hold  that  it  was  the  intention  of  Congress, 
in  chartering  a  corporation  for  the  purpose  of  doing  business  in 
a  particular  State,  to  place  it  upon  the  same  footing  as  other 
corporations  of  the  State  with  respect  to  the  right  of  suing  in 
the  federal  courts.1 

§  517.  Suits  against  Foreign  Corporations.  —  The  liability  of 
a  corporation  in  legal  proceedings  brought  against  it,  in  the 
courts  of  a  foreign  State,  depends  upon  two  distinct  questions. 
These  are  :  — 

First.  Do  the  laws  of  such  foreign  State  authorize  the  corpo- 
ration to  be  sued  there  ? 

Second.  Is  the  corporation  subject  to  the  jurisdiction  of  the 
court  in  which  the  suit  is  brought  ? 

It  has  always  been  held  that  aliens  or  the  residents  of  another 
State  may  be  sued,  provided  jurisdiction  can  be  obtained  over 
their  persons ;  and  there  is  no  good  reason  why  the  same  rule 
should  not  be  applied  to  corporations.  In  order  that  a  corpora- 
tion may  be  sued  outside  of  the  State  by  which  it  was  chartered, 
it  is  indeed  necessary  that  the.  franchise  or  corporate  capacity 
conferred  upon  the  corporators  by  the  laws  of  such  foreign  State 
be  recognized  for  the  purposes  of  the  suit.  But,  inasmuch  as  the 
right  of  suing  as  complainant  is  accorded  to  foreign  corporations 
as  a  matter  of  comity  and  for  the  benefit  of  the  shareholders,2  it 
is  only  reasonable  that  their  corporate  capacity  should  be  recog- 
nized also  for  the  purpose  of  giving  justice  to  the  citizens  of  the 
State  where  the  corporation  is  made  defendant. 

A  judicial  determination,  by  its  very  nature,  imports  that 
both  the  parties  have  had  a  hearing  or  a  chance  to  be  heard ; 
and  an  arbitrary  decree  passed  against  a  person  without  a 
hearing,  or  a  proper  citation  to  appear,  is  not  entitled  to  respect 
in  any  civilized  country.3  The  same  is  obviously  true  in  case  of 
corporations.  And  it  is  therefore  essential  to  the  validity  of  a 
judgment  rendered  against  a  corporation  in  a  foreign  State, 
that  the  corporation  shall  have  actually  appeared  in  the  suit, 
or  shall  have  been  cited  to  appear  in  some  recognized  man- 

1  See  Manufacturers'  Nat.  Bank  v.         8  "Windsor  v.  McVeigh,  93  U.  S. 
Baack,  8  Blatchf.  137.  274. 

2  Supra,  \  509. 
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ner,  so  as  to  become  chargeable  with  the  consequences  of  its 
neglect. 

§  518.  Foreign  Corporations  may  be  sued.  —  It  seems  to  be 
generally  conceded  that  a  corporation  chartered  by  a  foreign 
State  may  be  sued  in  any  State  where  the  common  law  is  in 
force,  provided  the  necessary  jurisdiction  can  be  obtained  over 
its  person,  by  service  of  process  or  by  voluntary  appearance. 
In  the  Supreme  Court  of  New  Hampshire,  Wilcox,  J.,  said: 
"  If,  upon  principles  of  law  or  comity,  corporations  created  in 
one  jurisdiction  are  allowed  to  hold  property  and  maintain  suits 
in  another,  it  would  be  strange  indeed  if  they  should  not  also  be 
liable  to  be  sued  in  the  same  jurisdiction.  If  we  recognize  their 
existence  for  one  purpose,  we  must  also  for  the  other.  If  we 
admit  and  vindicate  their  rights,  even-handed  justice  requires 
that  we  also  enforce  their  liabilities,  and  'not  send  our  citizens 
to  a  foreign  jurisdiction  in  quest  of  redress  for  injuries  commit- 
ted here.  There  may  be  difficulties  in  procuring  legal  service 
of  a  writ  upon  a  foreign  corporation ;  and  so,  in  case  of  an  indi- 
vidual residing  in  a  foreign  jurisdiction,  it  may  be  difficult  or 
impossible  to  procure  such  service  of  process  upon  him  as  to 
subject  him  to  the  jurisdiction  of  our  courts.  But  in  either 
case,  when  the  service  can  be  made,  or  when  the  person  of  the 
corporation  appears  and  submits  to  our  jurisdiction,  we  see  no 
objection  to  the  authority  of  the  court  to  proceed." 1 

§  519.  Corporations  are  allowed  by  the  comity  of  foreign  States 
to  sue  and  be  sued  in  their  courts,  in  order  to  secure  the  con- 
venient administration  of  justice.  And  for  the  same  reason  it  has 
been  held  that  if  a  corporation  is  considered  in  existence  for  the 
purpose  of  suing  and  being  sued  and  winding  up  its  affairs,  after 
having  been  dissolved  and  prohibited  from  further  prosecuting  its 
business  in  the  State  where  it  was  created,  it  will  also  be  consid- 

1  Libby  v.  Hodgson,  9  N.  H.  396;  v.  Cohen,  9  Mo.  416,  441.     Compare 

Newby  v.  Von  Oppen,  L.  R.  7  Q.  B.  Smith  v.  Mutual  Life   Ins.   Co.,  14 

293 ;  Lafayette  Ins.  Co.  v.  French,  18  Allen,  336.     That  a  corporation  may 

How.  407 ;  North  Missouri  II.  R.  Co.  voluntarily  appear    by  attorney,    see 

v.  Akers,  4  Kans.  453 ;  City  Fire  Ins.  Atty.-Gen.  v.  Guardian  Mut.  L.  Ins. 

Co.  v.  Carrugi,  41  Ga.  670 ;  Bushel  Co.,  77  N.   Y.  372 ;  Murray  v.  Van- 

v.- Commonwealth  Ins.  Co.,  15  S.  &  derbilt,  39  Barb.  140. 
K.  176 ;  St.  Louis  Perpetual  Ins.  Co. 
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ered  in  existence  for  that  purpose  in  foreign  States.  In  Hunt  v. 
Columbian  Insurance  Co.,  Barrows,  J.,  said  :  "  If  by  law  or  usage 
in  the  courts  of  the  State  of  New  York,  where  the  judgment 
was  rendered,  the  corporation  may  still  be  a  party  of  record,  and 
suits  maintained  or  defended  in  its  name,  though  its  affairs  there 
are  under  the  guardianship. of  the  servants  of  the  court,  it  must 
be  considered  as  having  a  qualified  existence  so  long  as  judgments 
can  be  rendered  for  or  against  it  in  the  courts  of  that  State." J 

§  520.  Validity  of  Judgments  against  Foreign  Corporations.  — 
The  legal  effect  accorded  by  the  common  law  to  a  judgment 
obtained  against  a  foreign  corporation  is  the  same  as  in  case  of 
a  judgment  obtained  against  an  individual  under  similar  circum- 
stances. If  the  court  rendering  the  judgment  had  jurisdiction 
over  the  person  of  the  corporation,  either  through  service  of  pro- 
cess or  through  voluntary  appearance,  its  judgment  will  be  as  ob- 
ligatory, in  every  respect,  as  if  the  corporation  had  been  resident 
within  the  State.2  And,  under  the  Constitution  of  the  United 
States,  a  judgment  thus  obtained  against  a  foreign  corporation 
in  any  one  State  is  entitled  to  the  same  faith  and  credit  in  every 
State  throughout  the  Union.3 

But,  unless  jurisdiction  is  obtained  over  the  person  of  a  for- 
eign corporation,  no  valid  personal  judgment  can  be  rendered; 
and  the  suit  can  be  sustained  only  as  a  proceeding  in  rein  by 
actual  attachment  of  property  of  the  corporation  situated  within 
the  limits  of  the  State.4 

§  521.  Service  of  Process  on  Corporations.  —  It  is  obviously 
impracticable  to  make  service  of  a  writ  upon  a  corporation  aggre- 

1  55  Me.  290,  294;  Folger  v.  Co-    N.    Y.    114.      Compare    Barnett    v. 
lumbian  Ins.  Co.,  99  Mass.  2C>7  ;  and    Chicago  &  L.  H.  R.  R.  Co.,  4  Hun, 
compare  Kincaid  v.  Dwindle,  59  N.  Y.    114. 

548.     Compare  Sturges  v.  Vanderbilt,          3  Lafayette  Ins.    Co.    v.   French, 

73  N.  Y.   384.     See  also   Michigan  18  How.  404. 

State  Bank  v.  Gardner,  15  Gray,  362 ;          4  Warren  Mfg.  Co.  v.  ^Etna  Ins. 

National  Trust  Co.  v.  Miller,  33  N.  J.  Co.,  2  Paine  (U.  %S.  C.  Ct),  501,  511, 

Eq.  155,  158;   supra,   §  448;   infra,  516;    Latimer  v.  Union  Pacific   Ry. 

§  665.  Co.,  43  Mo.  105  ;  Barnett  v.  Chicago 

2  Lafayette    Ins.    Co.  v.   French,  &  L.  H.  R.  R.  Co.,  4  Hun,  114; 
18  How.  404,  407 ;  and  see  generally  Bushel  v.  Commonwealth  Ins.  Co.,  15 
cases  infra.     Under  the   New   York  S.  &  R.  176. 

Code  see  Gibbs  v.  Queen  Ins.  Co.,  63 
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gate  directly.  For  this  reason,  it  is  one  of  the  implied  conditions 
in  the  creation  of  every  corporation  aggregate  that  its  managing 
agents  shall  be  invested  with  authority  to  receive  service  of 
process  directed  against  the  corporation ;  and  hence  service  upon 
the  proper  officer  will  constitute  a  valid  service  upon  the  cor- 
poration itself.  Mr.  Justice  Blackburn  said  :  "  At  common  law 
the  service  of  a  writ  on  a  corporation  aggregate,  which  from  the 
nature  of  the  body  could  not  be  personal,  was  by  serving  it  on  a 
proper  officer  so  as  to  secure  that  it  came  to  the  knowledge  of 
the  corporation,  and  then  proceeding  by  distress.  The  clerk  or 
officer  must  be  in  the  nature  of  a  head  officer,  whose  knowledge 
would  be  that  of  the  corporation."  1 

However,  the  method  of  serving  corporations  with  process  is 
generally  regulated  by  statute  in  the  several  States.  It  is  usually 
provided  that  if  process  directed  against  a  corporation  is  served 
upon  certain  specified  agents  of  the  company,  it  shall  be  valid 
as  service  upon  the  company  itself.2 

§  522.  Service  of  Process  upon  Foreign  Corporations  at  Com- 
mon Law.  —  Jurisdiction  may  be  obtained  over  a  corporation 
chartered  by  a  foreign  State,  either  through  service  of  process, 
or  by  voluntary  appearance  of  the  company,  by  its  authorized 
agents.3  It  is  essential,  in  order  to  bind  the  corporation  by  a 

1  Newby  v.  Von  Oppen,  L.  R.  7  of  this  description,  see  Upper  Miss. 
Q.  B.  296;  Glaize  v.  South  Carolina  Trans.  Co.  v.  Whittaker,  16  Wis.  220; 
R.  R.  Co.,  1  Strobh.  70 ;  Chamberlin  Carr  v.  Commercial  Bank,  19   Wis. 
v.  Mammoth  Mining  Co.,  20  Mo.  96 ;  272 ;  Doty  p.  Michigan  Central  R.  R. 
Gillig  v.  Independent,  &c.  Mining  Co.,  Co.,  8  Abb.  Pr.  427 ;   Bain  v.  Globe 
1  Nev.  247 ;  Boyd  v.  Chesapeake,  &c.  Ins.  Co.,  9  How.  Pr.  448 ;  Flynn  v. 
Canal  Co.,  17  Md.  195  ;    Newell  v.  Hudson  River  R.  R.  Co.,  6  How.  Pr. 
Great  Western  Ry.  Co.,  19  Mich.  345.  308  ;  Bank  of  Commerce  v.  Rutland, 
Compare  Rand  v.  Proprietors  of  Locks,  &c.  R.  R.  Co.,  10  How.  Pr.  1 ;  Donadi 
3  Day,  441 ;  O'Brien  v.  Shaw's,  &c.  v.  New  York,  &c.  Ins.  Co.,  2  E.  D. 
Canal  Co.,  10  Cal.  343;  Willamette,  Smith,    519;    American  Express  Co. 
&c.   Co.  v.  Williams,  1   Oreg.  112 ;  v.  Johnson,  17  Ohio  St.  641.    As  to 
McCall  v.  Byram  Mfg.  Co.,  6  Conn,  other  officers,  see  New  Albany,  &c. 
428;     Pierce    v.     Somersworth,    10  R.  R:  Co.  v.   Grooms,  9  Ind.  243; 
N.  H.  369 ;  Tom  v.  Methodist  Epis-  New  Albany,  &c.  R.  R.  Co.  v.  Tilton, 
copal  Church,  19  Wend.  25 ;  Berrian  12  Ind.  3 ;   Ohio,  &c.  R.  R.  Co.  v. 
v.  Methodist  Society,  4  Abb.  Pr.  424.  Quier,  16  Ind.  440 ;  Parke  v.  Common- 

2  As  to  what  agents  are  managing  wealth  Ins.  Co.,  44  Pa.  St.  422. 
agents  within  the  meaning  of  a  statute  8  Lafayette  Insurance  Co. ».  French, 
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judgment  thus  obtained,  that  the  agents  upon  whom  the  writ  is 
served,  or  who  enter  an  appearance  on  behalf  of  the  corporation, 
shall  have  authority  to  represent  it  for  that  purpose.  The  par- 
ticular agents  of  a  corporation  upon  whom  service  can  properly 
be  made  in  the  jurisdiction  in  which  the  company  is  resident 
are  not  necessarily  constituted  its  agents  for  the  same  purpose 
in  other  States.  If  a  corporation  is  not  engaged  in  trade,  and 
makes  no  contracts  in  a  foreign  State,  justice  seems  to  demand 
that  it  should  not  be  subjected  to  suits  in  that  jurisdiction ; 
and  it  has  been  held,  therefore,  that  under  these  circumstances 
the  agents  of  a  company  have  no  authority  to  represent  it  in 
receiving  service  of  writs,  or  entering  a  voluntary  appearance. 
Service  of  process  upon  the  president  or  other  managing  agents 
of  a  corporation,  while  merely  casually  present  in  the  jurisdic- 
tion of  another  State,  does  not  constitute  personal  service  upon 
the  corporation  itself.1 

§  523.  However,  if  a  corporation  open  an  office  or  habitually 
transact  business  in  a  foreign  State,  the  head  officer  there  must 
be  deemed  an  agent  of  the  company  for  the  purpose  of  receiving 
service  of  process  ;  and  under  these  circumstances  service  upon 
the  officer  is  binding  upon  the  corporation  itself.  Thus,  in  Newby 
v.  Von  Oppen  and  Colt's  Patent  Firearms  Manufacturing  Co.,2 
the  Court  of  Queen's  Bench  decided  that  service  of  a  writ  of 
summons  upon  the  head  officer  of  an  English  branch  of  an  Amer- 
ican corporation  carrying  on  business  in  England  was  good  ser- 


18  How.  407 ;  North  Missouri  R.  R.  falo  &  L.  H.  R.  R.  Co.,  18  How.  Pr. 

Co.  v.  Akers,  4  Kans.  453;  Libby  v.  230;  Redmond  v.  Enfield  Mfg.  Co.,  13 

Hodgson,  9  N.  H.  394.  Abb.  Pr.  N.  s.  332;  Howell  v.  Chicago 

1  McQueen    v.   Middletown   Mfg.  &  N.  W.  Ry.   Co.,  51    Barb.   378; 

Co.,  16  Johns.  7 ;  Peckham  v.  Inliab.  Barnet  v.  Chicago  &  L.  H.  R.'R.  Co., 

of  North  Parish,  16  Pick.  286;  New-  4  Hun,  114;  State  v.  District  Court, 

ell    v.   Great   Western   Ry.   Co.,   19  26  Minn.  234. 

Mich.  336 ;  Latimer  v.  Union  Pacific         2  L.  R.  7  Q.  B.  293,  296;  Weight 

R.  R.  Co.,  43  Mo.  105 ;  Lathrop  v.  v.   Liverpool,   &c.   Ins.   Co.,  30  La. 

Union  Pacific  R.  R.  Co.,  1  McArthur,  Ann.  (Pt.  II.)  1186 ;   City  Fire  Ins. 

234;   Dallas  v.  Atlantic,  Miss.,  &  0.  Co.  v.  Carrugi,  41  Ga.  671;  Libby  v. 

R.R.  Co.,  2  McArthur,  146;  Camden  Hodgson,  9   N.  H.    394.      Compare 

Rolling  Mill  Co.  v.  Swede  -Iron  Co.,  Thayer  v.  Tyler,  10  Gray,  164 ;  Parke 

32  N.  J.  L.  15  ;  Moulin  v.  Insurance  ».  Commonwealth  Ins.  Co.,  44  Pa.  St 

Co.,  4  Zabr.  234 ;  Whitehead  v.  Buf-  424. 
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vice  upon  the  company.  Mr.  Justice  Blackburn  said :  "  We 
think  that,  when  once  it  is  established  that  the  corporation  is  to 
be  treated  as  resident  in  England,  the  proper  officer  (upon  whom 
to  serve  process)  is  the  officer  at  the  English  branch,  and  that  it 
is  not  necessary  to  serve  the  process  on  the  officer  at  the  head 
office  abroad." 

But  it  has  been  held  that  the  authority  of  an  agent  resident 
in  a  foreign  State  to  receive  service  on  behalf  of  the  company 
extends  only  to  cases  founded  upon  contracts  made  in  such  for- 
eign State,  or  causes  of  action  arising  there.1 

§  524  Statutory  Provisions.  —  In  the  United  States,  the 
method  of  serving  foreign  corporations  with  process  is  generally 
regulated  by  statute.  It  has  been  decided  that  the  States  have 
constitutional  power  to  require  foreign  corporations  acting  within 
their  jurisdiction  to  agree  that  service  on  a'  specified  agent  of  the 
corporation  shall  bind  the  corporation  itself.2  If  a  certain  method 
of  service  upon  foreign  corporations  is  prescribed  by  general  law, 
a  company  entering  the  State  and  transacting  business  there 
will  be  held  to  have  submitted  to  the  provisions  of  the  law,  and 
be  subject  to  service  made  accordingly.3 

The  process  of  the  courts  of  the  United  States  may  be  served 
upon  foreign  corporations  within  a  State  in  the  same  manner  as 
the  process  of  the  State  courts.  Thus,  in  Ex  parts,  Schollen- 
berger,4  the  Supreme  Court  decided  that,  under  a  statute  provid- 
ing that  a  foreign  corporation  accepting  a  license  to  do  business 

1  Bawknight  v.  Liverpool,  &c.  Ins.  brook  v.  Springfield  Fire  Ins.  Co.,  14 
Co.,  55  Ga.  194;  and  see  Moulin  v.  Conn.  301;  National  Bank  of  Corn- 
Trenton,  &c.  Ins.  Co.,  4'Zabr.  222,  merce  v.  Huntingdon,  129  Mass.  444. 
234;  s.  c.  1  Dutcher,  57;   National         4  96  U.  S.  369;  overruling  Day  v. 
Condensed    Milk    Co.    v.    Branden-  Newark   India-Rubber   Mfg.    Co.,    1 
burg,   40  N.   J.   L.   Ill;    Parke  v.  Blatchf.   628;  Pomeroy  v.  N.  Y.   & 
Commonwealth  Ins.  Co.,  44  Pa.  St.  N.  H.  R.  R.  Co.,   4  Blatchf.  120; 
424.  Myers  v.  Dorr,  13  Blatchf.  22 ;  Still- 

2  Lafayette  Ins.  Co.  v.  French,  18  well  v.  Empire  Fire  Ins.  Co.,  4  Cent. 
How.  405.  L.  J.  463.     See  also  Railroad  Co.  v. 

8  Weymouth  v.  Washington,   &c.  Harris,  12  Wall.  65 ;  Knott  v.  South- 

R.  R.  Co.,  1  McArthur,  19.    Upon  ern  Life  Ins.  Co.,  2  Woods,  479 ;  and 

the  construction  of  these  statutes  see  compare  Cowles  v.  Mercer  County,  7 

Camden  Rolling  Mill  Co.  v.  Swede  Wall.  118. 
Iron  Co.,  32  N.  J.  L.  18;  Middle- 
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within  the  State  should  agree  to  be  bound  by  service  of  process 
upon  a  specified  agent  within  the  State,  the  United  States  courts 
would  acquire  jurisdiction  to  the  same  extent  as  the  State  courts, 
by  service  of  process  in  the  manner  prescribed  by  the  State 
law. 

§  525.  Corporations  chartered  by  Several  States.  —  It  not 
infrequently  happens  that  a  single  company  is  incorporated 
under  the  laws  of  several  States  at  the  same  time.  The  legal 
status  of  a  company  thus  constituted  necessarily  depends  upon 
its  real  nature,  and  upon  the  intent  and  meaning  of  the  partic- 
ular laws  by  which  it  may  be  affected.  The  real  nature  and 
constitution  of  a  company  formed  under  charters  granted  by 
different  States  must  be  determined  by  construction  of  those 
charters ;  but  the  question  whether  a  given  law  be  applicable  to 
a  company  of  this  description  can  be  determined  only  by  con- 
struction of  the  law  itself. 

§  526.  We  have  seen  that,  by  the  law  of  comity,  a  company 
formed  for  the  purpose  of  carrying  on  business  in  several  States 
is  enabled  to  act  in  a  corporate  capacity  beyond  the  territorial 
limits  of  the  State  from  which  its  franchises  are  derived.  The 
privilege  thus  bestowed  is  a  mere  license,  revocable  at  the  will 
of  the  State.1 

The  same  is  true  in  case  of  a  license  expressly  given  to  a 
foreign  corporation  by  statute.  Such  license  does  not  confer  a 
new  charter  upon  the  corporation  or  alter  its  original  charter, 
but  it  merely  accords  permission  to  the  corporators  to  carry  out 
their  enterprise  as  originally  agreed  upon;  and  if  granted  without 
a  consideration,  it  may  be  revoked  at  any  time  by  the  State.2 

An  act  of  the  legislature  purporting  to  reincorporate  a  com- 
pany chartered  by  a  foreign  State  has  the  same  effect  as  a 
statutory  license,  so  far  as  it  involves  a  grant  of  the  privilege  of 
acting  in  a  corporate  capacity.  But  the  complete  reincorporation 
of  a  company,  unlike  a  mere  license,  implies  an  intention  on  the 
part  of  the  legislature  to  take  away  its  character  as  a  foreign  cor- 
poration, and  to  place  it  upon  the  same  footing  with  other  corpo- 
rations formed  within  the  State.  The  same  company  is  thus 

1  Supra,  §  512. 

2  Doyle  v.  Continental  Ins.  Co.,  94  TJ.  S.  535. 
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invested  with  all  the  rights  and  duties  of  a  domestic  corporation 
in  the  several  States  by  which  it  was  chartered.  Each  charter, 
when  accepted,  becomes  a  part  of  the  constitution  of  the  com- 
pany, and  a  contract  arises  which  cannot  be  impaired  by  sub- 
sequent legislation.1 

§  527.  The  Nature  of  Companies  chartered  by  Several  States. 
—  The  franchises  or  privileges  which  a  corporation  may  exercise 
within  the  jurisdiction  of  any  State  must  in  all  cases  be  derived 
wholly  from  the  laws  of  that  particular  State.  And  this  is 
equally  true  whether  a  corporation  be  admitted  to  act  in  a  State 
by  comity  merely,  or  under  an  express  license,  or  by  grant  of  a 
complete  charter.  The  Supreme  Court  of  Illinois  said :  "  The 
legislatures  of  this  State  and  of  Missouri  cannot  act  jointly,  nor 
can  any  legislation  of  the  last-named  State  have  the  least  effect 
in  creating  a  corporation  in  this  State.  Hence  the  corporate 
existence  of  appellants,  considered  as  a  corporation  of  this  State, 
must  spring  from  the  legislation  of  this  State,  which,  by  its  own 
vigor,  performs  the  act.  The  States  of  Illinois  and  Missouri 
have  no  power  to  unite  in  passing  any  legislative  act.  It  is 
impossible,  in  the  very  nature  of  their  organizations,  that  they 
can  do  so.  They  cannot  fuse  themselves  into  a  single  sover- 
eignty, and  as  such  create  a  body  politic  which  shall  be  a  corpora- 
tion of  the  two  States,  without  being  a  corporation  of  each  State 
or  of  either  State.  As  argued  by  appellee,  the  only  possible 
status  of  a  company  acting  under  charters  from  two  States  is,  that 
it  is  an  association  incorporated  in  and  by  each  of  the  States, 
and  when  acting  as  a  corporation  in  either  of  the  States  it  acts 
under  the  authority  of  the  charter  of  the  State  in  which  it  is 
then  acting,  and  that  only;  the  legislation  of  the  other  State 
having  no  operation  beyond  its  territorial  limits."  2 

1  Compare  Blackstone  Mfg.  Co.  v.  Where  a  corporation  is  chartered 
Inhab.  of  Blackstone,  13  Gray,  489.  by  several  States,  each  State  may,  for 

2  Quincy    Bridge    Co.    v:  Adams  cause,  revoke  the  franchises   granted 
County,  88  111.  619,  per  Mr.  Justice  by  it;  and  it  seems  that  in  such  case 
Breese ;  Commonwealth  v.  Pittsburg,  the    charters    granted    by  the    other 
&c.  R.  R.  Co.,  58  Pa.  St.  26 ;  Port  States  will  continue  unimpaired.   Hart 
Royal  R.  R.  Co.  v.  Hammond,  58  Ga.  v.  Boston,  Hartford,  &c.  R.  R.  Co., 
523 ;  Eaton  &  Hamilton  R.  R.  Co.  v.  40  Conn.  539. 

Hunt,  20  Ind.  457. 
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§  528.  But  although  each  charter  of  a  company  incorporated 
by  different  States  can  operate  as  a  grant  of  franchises  only 
within  the  jurisdiction  of  the  State  enacting  it,  yet  the  company 
itself  does  not  on  that  account  cease  to  be  one  company,  having 
one  undivided  enterprise.  A  company  thus  constituted  is  in 
reality  but  a  single  corporation,  formed  by  agreement  of  its 
members  for  the  purpose  of  carrying  on  business  in  a  corporate 
capacity  in  several  States.  The  several  charters,  taken  together, 
form  the  constitution  of  the  corporation ;  and  together  they  con- 
tain the  agreement  between  the  corporators,  by  which  the  scope 
of  their  enterprise  and  the  powers  of  a  majority  are  determined. 

In  Covington  &  Cincinnati  Bridge  Co.  v.  Mayer,1  the  Su- 
preme Court  of  Ohio  said  :  "  We  are  satisfied  that  this  corpora- 
tion, having  been  chartered  and  organized  under  the  laws  of 
both  States,  might  lawfully  hold  its  meetings  and  transact  its 
corporate  business  in  either  State.  To  hold  otherwise  would  be 
to  make  every  corporate  act  of  the  company  ineffectual,  unless 
repeated  in  both  States.  Every  meeting  of  its  stockholders  or 
directors  would  have  to  be  twice  held,  and  its  business  twice 
transacted,  in  order  to  make  it  valid  and  effectual.  The  truth  is 
that  this  is  a  single  corporation,  clothed  with  the  powers  of  two  cor- 
porations. It  acts  under  two  charters,  which  in  all  respects  are 
identical,  except  as  to  the  source  from  which  they  emanate. 
What  is  authorized  by  one  of  these  charters  is  authorized  by 
both.  What  may  lawfully  be  done  under  one  may  lawfully  be 
done  under  both.  Otherwise,  a  corporation  with  two  charters  has 
less  power  and  privilege  in  many  respects  than  a  corporation 
with  a  single  charter." 

§  529.  The  constitution  of  a  corporation  cannot  be  altered 
without  the  unanimous  consent  of  its  stockholders.  A  State 
may  grant  to  a  company  incorporated  in  another  State  a  new 
charter  of  franchises ;  but  it  cannot  impair  the  contract  between 
the  stockholders  of  the  company,  or  enable  the  majority  to  depart 
from  the  original  purposes  upon  which  the  stockholders  have 
unanimously  agreed.  The  purposes  of  a  corporation  cannot  be 

1  31  Ohio  St.  325,  per  Welch,  J. ;  v.  Harris,  12  Wall.  82.     See  Wilmer 

Covington  v.  Covington,  &c.  Bridge  v.  Atlanta,  &e.  Air  Line  Ry.  Co.,  2 

Co.,  10  Bush  (Ky.),  69 ;  Railroad  Co.  Woods,  417. 
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altered  or  extended,  either  at  home  or  abroad,  without  the  con- 
sent of  every  member.1 

It  is  clear  that  one  association  cannot  have  two  constitutions. 
A  corporation  may  possess  franchises  under  charters  granted  by 
several  States ;  but  there  can  be  only  one  fundamental  agree- 
ment between  its  members.  An  alteration  of  this  fundamental 
agreement  in  one  State  necessarily  involves  an  alteration  of 
the  character  of  the  company,  wherever  it  be.  Hence  it  fol- 
lows that  a  corporation  carrying  on  business  in  several  States 
cannot  lawfully  alter  its  constitution  under  a  charter  granted 
by  either  State,  without  obtaining  the  consent  of  the  other  State 
also.  It  is  not  necessary  that  this  consent  be  evidenced  by  an 
express  grant  of  authority ;  it  may  be  implied  from  the  original 
charter  granted  to  the  company,  or  from  the  general  law  of 
comity.2 

An  opinion  has  been  intimated,  that  when  several  States  join 
in  incorporating  the  same  company,  a  contract  arises  between  the 
several  States  as  well  as  between  each  State  and  the  company.3 
This  may  be  true  in  certain  cases ;  but  it  is  difficult  to  perceive 
how  a  contract  between  two  States  can  result  from  the  mere  fact 
that  both  States  have  granted  a  charter  to  the  same  company.  It 
is  certainly  not  clear  what  the  terms  of  this  contract  would  be. 

§  530.  Citizenship  -with  Regard  to  the  Jurisdiction  of  the 
Circuit  Courts.  —  It  has  been  stated  in  a  previous  section,  that, 
in  construing  the  constitutional  provision  and  acts  of  Con- 
gress conferring  jurisdiction  upon  the  Circuit  Courts  of  the 
United  States,  a  corporation  must  be  treated  as  a  citizen  of  the 
State  from  which  its  franchises  are  derived.4  The  franchises 
which  a  corporation  chartered  by  several  States  can  exercise  in 

1  Supra,  §  435 ;  Aspin-wall  v.  Ohio         8  Brocket  v.  Ohio  &  Pa.  R.  R, 
&  Miss.  R.  R.  Co.,  20  lad.  492.  Co.,   14  Pa.   St.   244 ;   Cleveland  v. 

2  Compare  Covingtonw.  Covington,  Pittsburgh  R  R.  Co.,  56  Pa.  St.  325. 
&c.   Bridge   Co.,   10  Bush,   69,   79 ;  See  Chesapeake  &  Ohio  Canal  Co.  v. 
Atty.-Gen.  v.  Boston  &  Maine  R.  R.  Bait.  &  O.  R.  R.  Co.,  4  G.  &  J.  1, 
Co.,  109  Mass.  99 ;  Commonwealth  v.  128-150 ;     and    compare    dissenting 
Pittsburgh  &  Connelsville  R.  R.  Co.,  opinions  of  Archer  and  Dorsey,  JJ., 
58  Pa.  St.  26,  42;  Fisk  v.  Chicago,  pages  208-225,  249-257;  also  Coving- 
R.  I.,  &  P.  R.  R.  Co.,  53  Barb.  515 ;  ton  v.  Covington,  &c.  Bridge  Co.,  10 
Atty.-Geu.  v.  Petersburg  &  Roanoke  Bush,  69. 

R.  R.  Co.,  6  Ired.  472,  473.  *  Supra,  §  515. 
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either  State  *must  be  derived  from  the  laws  of  that  State  alone.1 
And  it  has  been  decided  that,  for  the  purpose  of  determining 
the  jurisdiction  of  the  Circuit  Courts,  a  corporation  chartered 
by  several  States  must,  within  the  district  of  either  State,  be 
treated  as  a  citizen  of  that  State  alone. 

Thus,  a  corporation  chartered  by  the  States  of  Illinois  and 
Wisconsin  may  be  sued  in  the  Circuit  Court  in  Wisconsin,  by 
a  citizen  of  Illinois,  as  if  the  company  were  a  citizen  of  Wiscon- 
sin only.  The  Supreme  Court  of  the  United  States  said :  "  In 
Wisconsin  the  laws  of  Illinois  have  no  operation.  The  defend- 
ant is  a  corporation,  and  as  such  a  citizen,  of  Wisconsin,  by  the 
laws  of  that  State.  It  is  not  there  a  corporation  or  a  citizen  of 
any  other  State.  Being  there  sued,  it  can  only  be  brought  into 
court  as  a  citizen  of  that  State,  whatever  its  status  or  citizenship 
elsewhere."  2 

The  recognition  of  a  foreign  corporation  by  statute,  or  the 
grant  of  a  statutory  license  authorizing  a  foreign  corporation  to 
act  throughout  the  territory  of  a  State,  does  not  render  such 
corporation  a  citizen  of  the  State,  within  the  meaning  of  the 
laws  determining  the  jurisdiction  of  the  Circuit  Courts.  It 
seems  essential,  for  this  purpose,  that  the  foreign  company  be 
entirely  reincorporated  by  the  State,  and  placed  upon  an  equal 
footing  with  other  domestic  corporations.3 

§  531.  Application  of  Statutes.  —  A  company  incorporated 
under  the  laws  of  several  States  has  been  held  to  be,  in  each 
State,  a  corporation  created  by  that  State,  within  the  meaning 
of  its  revenue  laws.  Thus,  a  corporation  chartered  by  the  State 
of  Indiana,  and  afterwards  invested  with  a  new  charter  by  the 

1  Supra,  §  527.  Ins.    Co.,  94   U.   S.    535 ;   Hatch   v. 

2  Railway  Co.  v.  Whitton's  Admin-  Chicago,  R.  I.,  &  P.  R.  R.  Co.,  6 
istrators,   13    Wall.   283;    Minot    v.  Blatchf.  105;   Williams  v.  Missouri, 
Philadelphia,  W.,  &  B.  R.  R.  Co.,  2  K.,  &c.  R.  R.  Co.,  3  Dill.  267;  Pome- 
Abb.    (U.   S.)   323,   18    Wall.    206;  roy  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  4 
Muller  v.  Dows,  94  U.  S.  447.     Com-  Blatchf.  120 ;  Stevens  v.  Phoenix  Ins. 
pare    Ohio    &    Miss.   R.   R.   Co.   v.  Co.,  41  N.  Y.  149.    Compare  Railroad 
Wheeler,   1  Black,  297 ;   County  of  Co.  v.  Harris,  12  Wall.  83 ;  Railway 
Alleghany  v.   Cleveland,   &c.    R.   R.  Co.  v.  Whitton's   Administrators,  13 
Co.,  51  Pa.  St.  228.  Wall.  285 ;  Bait.  &  O.  R.  R.  Co.  «. 

8  Insurance    Co.    v.   Francis,    11    Noell,  32  Gratt.  394. 
Wall.  210.     See  Doyle  v.  Continental 
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State  of  Illinois,  is  an  Illinois  corporation,  within  the  meaning 
of  a  statute  of  Illinois  purporting  to  tax  all  corporations  created 
under  the  laws  of  that  State.1 

§  532.  It  is  obviously  a  reasonable  construction  of  a  statute 
purporting  to  regulate  all  railroad  companies  incorporated  by  a 
State  to  hold  that  such  statute  applies  to  foreign  companies, 
reincorporated  by  the  State,  or  permitted  to  exercise  their  fran- 
chises and  operate  a  line  of  road  within  its  territory.2 

But  it  has  been  held  that  a  foreign  corporation  licensed  by  a 
State  to  act  within  its  territory  does  not  reside  in  the  State, 
within  the  meaning  of  a  law  authorizing  the  making  of  a  chattel 
mortgage ; 3  nor  is  it  a  domestic  corporation,  within  the  meaning 
of  attachment  laws.4 

If  a  company  has  been  incorporated  under  the  laws  of  several 
States,  it  may  be  served  with  process  in  either  State,  as  if  it 
were  a  corporation  of  that  State  alone.5 

§  533.  Consolidation  of  Corporations  under  the  Laws  of  Differ- 
ent States.  —  A  consolidation  of  several  corporations  into  one 
involves  the  formation  of  a  new  corporation  out  of  the  united 
stockholders  of  the  old.6  Companies  originally  chartered  by 
different  States  may  be  thus  united  into  a  single  corporation, 
by  virtue  of  legislation  passed  in  each  of  the  States.7  In  such 
case  the  new  company  becomes  invested  with  all  the  rights  and 
duties  of  a  corporation  in  each  State ;  but  the  franchises  of  the 

1  Railroad  Co.  v.  Vance,  96  U.  S.         8  Cook  v.  Eager,  3  Col.  386. 
450;   and  see  Quincy  Bridge  Co.  v.         *  Cowardin  v.  Universal  L.  Ins. 
Adams   County,   88  IU.   619 ;    State    Co.,  32  Gratt.  445. 

v.  Metz,  32  N.  J.  L.  199 ;  Goshorn  v.  6  Richardson  v.  Vermont  &  Mass. 

Board  of  Supervisors,  1  W.  Va.  308 ;  R.  R.  Co.,  44  Vt.  613 ;   Gardner  v. 

Baltimore  &  Ohio  R.  R.  Co.  v.  Super-  James,   5   R.   I.   233  ;    Maryland  v. 

visors,  3  W.  Va.  319.    Compare  Black-  Northern  Central  R.  R.  Co.,  18  Md. 

stone  Mfg.  Co.  v.  Inhab.   of  Black-  193 ;  and  see  Railroad  Co.  v.  Harris, 

stone,  13  Gray,  488.  12  Wall.  65,  83 ;  Bait.  &  Ohio  R.  R. 

2  McGregor  v.  Erie  Ry.  Co.,  35  Co.  v.  Gallahue's  Admr.,   12   Gratt. 
N.  J.  L.  116 ;  Sage  v.  Lake  Shore,  &c.  658 ;  Baltimore  &  Ohio  R.  R.  Co.  v. 
Ry.  Co.,  70  N.  Y.  220.      Compare  Wightman's  Admr.,  29  Gratt.  431. 
Phillipsburg    Bank    v.    Lackawanna  6  Infra,  §  543. 

R.  R.  Co.,  27  N.  J.  L.  206 ;  Martin         7  See  Bishop  v.  Brainerd,  28  Conn. 
v.  Mobile  &  Ohio  R.  R.  Co.,  7  Bush    298,  299. 
(Ky.),  116. 
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company  in  each  State  are  derived  from  the  legislation  of  that 
State  alone.1 

§  534.  A  corporation  formed  by  consolidation  of  several  com- 
panies under  the  laws  of  different  States  must,  while  in  either 
State,  he  treated  as  a  citizen  of  that  State  in  determining  the 
jurisdiction  of  the  Circuit  Courts  of  the  United  States.2 

And  such  company  will  generally  be  considered  in  each  State 
as  a  corporation  created  or  chartered  by  that  State,  within  the 
purview  of  its  legislative  enactments.3 

1  Racine  &  Miss.  R.   R.   Co.   v.  Maryland  v.  Northern  Central  R.  R. 

F.   L.   &  T.  Co.,  49  III  349,   350;  Co.,  18  Md.  193 ;  infra,  §554;  supra, 

Philadelphia  &  Wilmington  R.  R.  Co.  §  537. 

v.  Maryland,  10  How.  376 ;  Mead  v.         2  Muller  v.  Dows,  94  U.  S.  447 ; 

N.  Y.,  H.,  &  N.  R.  R.  Co.,  45  Conn,  supra,  §  530. 

199 ;  Quincy  Bridge  Co.  v.  Couuty  of         8  Quincy  Bridge  Co.  v.  County  of 

Adams,  88  LI.  619 ;  Eaton  &  Hamil-  Adams,   88   111.  619 ;    Sage  v.  Lake 

ton,  &c.  R.  R.  Co.  ».  Hunt,  20  Ind.  Shore,  &c.  R.  R.  Co.,  70  N.  Y.  220. 
459 ;  Gardner  v.  James,  5  R.  I.  233 ; 
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CHAPTER    IX. 

TRANSFER  OP  FRANCHISES  AND  CONSOLIDATION. 


PART    I. 

THE  RIGHT  TO  TRANSFER  OR  MORTGAGE  FRANCHISES. 

§  535.  Franchises.  —  A  franchise  is  a  right  or  privilege  con- 
ferred by  law.1  When  the  legislature  incorporates  an  associa- 
tion, it  confers  upon  the  associates  the  privilege  or  franchise  of 
acting  within  certain  limits  in  a  corporate  capacity.2  The  fran- 
chise so  conferred  makes  shareholders  corporators;  it  attaches 
to  each  share  of  stock,  and  passes  by  assignment  to  every  suc- 
cessive shareholder. 

Frequently  additional  franchises  are  granted  which  are  not 
essential  to  the  corporate  existence,  such  as  the  right  to  take 
property  to  build  a  railroad,  or  the  right  to  charge  tolls.  These 
franchises  are  also  vested  in  the  corporators,  and  may  be  exer- 
cised by  the  majority  or  other  agents  acting  on  behalf  of  the 
corporation. 

§  536.  Transfer  of  Franchises.  —  The  rights  or  franchises 
granted  by  the  legislature  to  a  body  of  corporators  are  not 
transferable  by  their  very  nature.  A  grant  of  permission  to  A. 

1  Bouvier's  Die.  "  Franchise."    In  from  the  sovereign  authority,  and  in 

Bank   of  Augusta  v.  Earle,  13  Pet.  this  country  no  franchise  can  be  held 

595,  Chief  Justice  Taney  said :  "Fran-  which  is  not  derived  from  a  law  of  the 

chises  are  special  privileges  conferred  State."     People  v.  Utica  Ins.  Co.,  15 

by  government  upon  individuals,  and  Johns.    386,   387,   per   Spencer,   J.  ; 

which  do  not  belong  to  the  citizens  Thompson  v.  People,  23  Wend.  579, 

of  the  country  generally,  of  common  per  Senator  Verplanck. 
right.     It  is  essential  to  the  character         2  Paul  v.  Virginia,   8  Wall.  181, 

of  a  franchise  that  it  should  be  a  grant  per  Mr.  Justice  Field  ;  supra,  §§4,  27. 
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to  do  a  given  act  is  not  transferable  by  A.  to  B.,  unless  the 
grantor  has  given  his  consent.  There  is  no  difference  in  this 
respect  between  a  grant  of  permission  to  act  in  a  corporate 
capacity,  and  any  other  franchise  granted  by  the  State. 

The  State  may,  indeed,  expressly  authorize  a  corporation  to 
delegate  or  transfer  its  franchises  to  another  association ;  but 
it  is  evident  that  what  is  called  a  transfer  in  such  case  is  in 
reality  a  grant  of  authority  from  the  State  to  the  latter  associa- 
tion to  exercise  the  franchises  of  the  former,  upon  the  happen- 
ing of  a  contingency,  viz.  the  act  of  transfer.1. 

§  537.  That  a  corporation  cannot  enable  another  company  to 
exercise  franchises  granted  to  it  alone  is  self-evident ;  for  we 
have  seen  that  franchises  are  special  privileges,  which  cannot  be 
exercised  by  any  person  without  a  grant  of  permission  from  the 
sovereign.  A  corporation  has  the  right  to  exercise  only  such 
franchises  as  are  granted  to  it  by  its  charter.  It  has  no 
implied  right  to  exercise  franchises  conferred  upon  another 
corporation. 

Hence  an  attempted  transfer  of  the  right  to  exercise  fran- 
chises conferred  by  the  State,  if  made  without  the  consent  of 
the  State,  is  simply  void,  whether  absolutely  as  by  a  sale,  or  for 
a  limited  time  as  by  a  lease.  And  if  a  corporation  should 
attempt  to  exercise  franchises  granted  to  another  company,  its 
action  would  be  without  any  legal  authority  whatever.2  More- 
over, it  would  be  unauthorized,  because  a  departure  from  the 
original  agreement  of  the  shareholders. 

It  follows,  upon  the  same  principles,  that  a  corporation  cannot, 
without  the  consent  of  the  State,  increase  the  number  of  its 
stockholders  or  create  new  shares  of  stock ;  for  by  so  doing 

1  Infra,  §  539 ;  Oroville,  &c.  R.  R.  624  ;    s.  c.  21  L.  Rep.  138  ;    Great 
Co.  v.  Plumas  County,  37  Cal.  354.  Northern  Ry.  Co.  r.  Eastern  Counties 

2  Thomas  v.   West  Jersey  R.  R.  Ry.  Co,  21  L.  J.  Ch.  837 ;  Beman  ». 
Co.,  101  U.  S.  73;  Hays  v.  Ohio,  &c.  Rufford,  1  Sim.  w.  s.  569;  Winch  v. 
R.  R.  Co.,  61  111.  422 ;  "Black  v.  Dela-  Birkenhead,   &c.   Ry.  Co.,   5  De   G. 
ware,  &c.  R.  R.  Co.,  24  N.  J.  Eq.  &  S.  562,  579 ;    Hinkley  v.  Gilder- 
465;  Woodr.  Railroad  Co.,  8  Phila.  sleeve,  19  Grant  (U.  C.),  212;  Pitts- 
94 ;  Middlesex  R.  R.  Co.  v.  Boston,  burgh,  &c.  R.  R.  Co.  v.  Bedford,  &c. 
&c.  R.  R.  Co.,  115  Mass.  351 ;  Lyon  R.  R.  Co.,  81*  Pa.  St.   104.     See 
v.   Jerome,   26  Wend.  485  ;   Hall  v.  Richmond  Waterworks  v.  Vestry  of 
Sullivan  R.  R.  Co.,  2  Redf.  Ry.  Cas.  Richmond,  L.  R.  3  Ch.  D.  82. 
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it  would,  in  effect,  extend  the  franchises,  granted  by  the  State 
to  a  certain  number  of  persons  and  their  transferees,  to  addi- 
tional parties,  and  thus  create  a  new  association.1 

It  is  likewise  clear  that  a  corporation  cannot,  by  forming  a 
copartnership,  enable  any  unauthorized  persons  to  enjoy  the 
use  of  franchises  conferred  by  the  State  upon  the  corporation 
alone.2 

§  538.  Mortgage  of  Franchises.  —  A  mortgage  of  the  fran- 
chises of  a  corporation  is  ineffective  unless  expressly  authorized 
by  law,  for  otherwise  a  corporation  might  do  indirectly  what  it 
could  not  do  directly;  namely,  delegate  the  authority  which  the 
legislature  has  granted  to  it  alone.8 

It  follows,  also,  that  the  franchises  of  a  corporation  cannot  be 
levied  upon  by  execution,  although  the  property  of  the  corpora- 
tion may  be  taken.4 

§  539.  Grants  of  Authority  to  transfer  or  mortgage.  —  Char- 
ters of  incorporation  often  provide,  in  express  terms,  that  the 
companies  formed  under  them  may  mortgage  or  otherwise  trans- 
fer their  franchises  together  with  their  tangible  property.  It  is 
evidently  impossible,  in  the  nature  of  things,  to  transfer  a  fran- 
chise or  privilege  from  one  person  to  another,  like  a  chattel. 
A  provision  authorizing  a  corporation  to  transfer  its  franchises 
should  be  read  as  a  grant  by  the  legislature  of  the  same  fran- 
chises as  were  originally  conferred  upon  the  corporation,  to  such 
persons  as  shall  be  appointed  by  it.  A  provision  authorizing  a 
corporation  to  mortgage  its  franchises  together  with  its  tangible 
property  is,  in  reality,  a  legislative  enactment  that  the  parties 

1  Supra,  §  230..  Bardstown  R.  R.  Co.  v.  Metcalfe,  4 

2  Supra,  §  220.  Met.  (Ky.)  199  ;  Hall  v.  Sullivan  R.  R. 

8  Richardson  v.  Sibley,  11  Allen,  Co.,  21  L.  R.  138-140  ;  Bank  of  Mid- 
67  ;    Commonwealth    v.     Smith,    10  dlebury  v.  Egerton,  30  Vt.  182-190. 
Allen,  448  ;    Coe  v.   Columbus,    &c.          4  Gue  v.  Tide-Water  Canal  Co.,  24 
R.  R.  Co.,  10  Ohio  St.  372 ;  Carpen-  How.  257 ;  Randolph  v.  Lamed,  27 
ter  v.  Black  Hawk  Mining  Co.,  65  N.Y.  N.  J.  Eq.  557;  Stewart  v.  Jones,  40 
43,  50 ;  State  v.  Morgan,  28  La.  Ann. .  Mo.   140 ;   Richardson  v.  Sibley,   11 
482  ;  Atkinson  v.  Railroad  Co.,  15  Ohio  Allen,  71 ;  Susquehanna  Canal  Co.  v. 
St.  21 ;  Pullan  v.  Cincinnati,  &c.  R.  R.  Bonham,   9   W.  &   S.  27.     Compare 
Co.,  4  Biss.  35  ;  but  see  Shepley  v .  Covington  Drawbridge  Co.  v.   Shep- 
R.  R.  Co.,  55  Me.  407 ;  Kansas  &  P.  herd,  21  How.  112  ;  City  of  Palestine 
R.  R.  Co.,  59  Me.  23 ;  and  compare  v.  Barnes,  50  Tex.  538. 
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who  may  thereafter  become  entitled,  by  foreclosure  of  the 
mortgage,  shall  be  authorized  to  exercise  the  same  rights  as  the 
mortgagor.  In  either  case,  the  rights  of  the  transferees  are 
derived  by  appointment  under  the  original  act  of  the  legis- 
lature.1 

A  law  authorizing  a  corporation  to  mortgage  its  franchises 
operates  as  an  enabling  act  to  the  mortgagees  or  purchasers,  but 
does  not  necessarily  take  anything  away  from  the  mortgagor ; 
it  depends  wholly  upon  the  intention  of  the  law  whether  the 
franchises  of  the  mortgaging  company  shall  be  extinguished 
upon  the  creation  of  the  new  franchises  in  the  purchaser,  or 
continue  to  be  in  force.  A  mortgage  of  franchises  made  without 
legislative  authority,  or  by  agents  acting  in  excess  of  the  powers 
conferred  upon  them,  may  be  made  effective  by  the  subse- 
quent ratification  of  the  legislature;  for  such  ratification  would 
of  itself  constitute  a  grant  of  authority  to  the  mortgagee  to 
exercise  the  franchises  attempted  to  be  conferred  through  the 
mortgage.2 

§  540.  Franchises  pertaining  to  the  Use  of  Property.  —  Many 
of  the  franchises  which  are  conferred  upon  corporations  apper- 
tain to  the  use  of  particular  property.  Such,  for  example,  are 
the  franchises  to  build  and  maintain  a  public  road  and  charge 
tolls  thereupon.  If  the  property  to  which  these  franchises  re- 
late were  sold  or  transferred  by  the  owner,  the  use  of  the  fran- 
chises would  necessarily  be  lost;  and,  on  the  other  hand,  the 
property  would  be  of  little  value  to  the  purchaser,  unless  he 
were  entitled  to  the  franchises  also.  It  seems  but  reasonable, 
therefore,  to  make  every  fair  presumption  in  favor  of  a  grant  of 

1  "  The  real  transaction  in  all  such  speech.  The  vital  part  of  the  trans- 
cases  of  transfer,  sale,  or  conveyance,  action,  and  that  without  which  it  would 
in  legal  effect,  is  nothing  more  or  less,  be  a  nullity,  is  the  law  under  which 
and  nothing  other,  than  a  surrender  or  the  transfer  is  made."  Per  Welch, 
abandonment  of  the  old  charter  by  the  C.  J.,  in  State  v.  Sherman,  22  Ohio 
corporators,  and  a  grant  de  novo  of  a  St.  428. 

similar  charter  to  the  so-called  trans-         2  Richards  v.  Merrimack,  &c.  R.  R. 

ferees  or  purchasers.     To  look  upon  Co.,  44  N.  H.  127 ;  Hall  v.  Sullivan 

it  in  any  other  light,  and  to  regard  the  R.  R.  Co.,  21  L.  Rep.  138  ;  Shaw  v. 

transaction  as  a  literal  transfer  or  sale  Norfolk,  &c.  R.  R.  Co.,  5  Gray,  162 ; 

of  the  charter,  is  to  be  deceived,  we  Pollard  v.  Maddox,  28  Ala.  N.  s.  321; 

think,  by  a  mere  figure  or  form  of  supra,  §§  11,  30,  note. 
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authority  by  the  legislature,  to  make  a  transfer  of  franchises  of 
this  character  in  connection  with  the  property  to  which  they 
belong. 

Accordingly,  it  has  been  held  that  a  grant  to  a  railroad  com- 
pany, of  authority  to  execute  such  securities  in  amount  and  kind 
as  might  be  deemed  expedient  to  secure  its  loans,  would  enable 
the  company  to  make  a  valid  mortgage  of  its  franchises.1  But 
it  seems  that  power  to  mortgage  the  "  road,  income,  and  other 
property  "  of  a  railroad  company  does  not  include  the  power  to 
mortgage  the  company's  franchises.2 

§  541.  Other  Franchises.  —  A  different  rule  of  construction 
applies  with  regard  to  a  grant  of  power  to  delegate  or  mortgage 
those  franchises  which  do  not  pertain  to  the  use  of  particular 
property.  No  presumption  can  be  made  in  favor  of  the  exist- 
ence of  such  a  power. 

Thus  a  grant  of  authority  to  a  railroad  company  to  mortgage 
its  property  and  franchises  would  refer  only  to  such  franchises 
as  pertain  to  the  use  of  the  railroad ;  it  would  not  enable  the 
company  to  mortgage  the  franchise  of  being  exempt  from  taxa- 
tion in  connection  with  its  tangible  property.3 

1  Pierce  v.  Milwaukee  &   St.   P.  franchise  to  run  cars  or  take  tolls,  to 
R.  R.  Co.,    24  Wis.  551.      See  also  appropriate  earth  and  gravel  for  the 
East  Boston  Freight  R.  R.  Co.  v.  East-  bed  of  its  road,  or  water  for  its  engines, 
ern  R.  R.  Co.,  13  Allen,  422.  and  the  like.     They  are  positive  rights 

2  Pullan  v.  Cincinnati,  &c.  R.  R.  or  privileges,  without  the  possession  of 
Co.,  4  Biss.  42.      Compare  Dunham  which  the  road  of  the  company  could 
v.   Isett,    15   Iowa,    284;    Wood   v.  not  be  successfully  worked.    Immunity 
Bedford  R.  R.  Co.,  8  Phila.  94 ;  Pol-  from   taxation  is   not    one   of    them, 
lard  v.  Maddox,  28  Ala.  321 ;  Coe  v.  The  former  may  be  conveyed  to  a  pur- 
Columbus,  &c.  R.  R.  Co.,  10  Ohio  St.  chaser  of  the  road  as  part  of  the  prop- 
372  ;    McAllister  v.  Plant,   54  Miss,  erty  of  the   company  ;    the  latter  is 
106.     Contra,  Meyer  v.  Johnson,   53  personal,   and  incapable    of   transfer 
Ala.  237,  324.  without  express  statutory  direction." 

8  "The  term  [franchise]  must  al-  Per  Mr.  Justice  Field  in  Morgan  v. 

ways  be  considered  in  connection  with  Louisiana,  93  U.  S.  217,  223. 
the  corporation  or  property  to  which        A  lease  of  a  railroad,  made  with  the 

it  is  alleged  to  appertain.     The  fran-  consent  of  the  legislature,  does  not 

chises  of  a  railroad  corporation  are  enable  the  lessee  to  exercise  the  power 

rights  or  privileges  which  are  essential  of  eminent  domain,  although  this  be 

to  the  operation  of  the  corporation,  one  of  the  franchises  of  the  lessor. 

and  without  which  its  road  and  works  Mayor  v.  Norwich,  &c.  R.  R.  Co.,  109 

would  be  of  little  value  ;  such  as  the  Mass.  103. 

509 
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In  Eailroad  Companies  v.  Gaines,1  it  was  held  that  a  provision 
in  the  charter  of  a  railroad  company,  investing  it,  "for  the  pur- 
pose of  making  and  using  said  road,  with  all  the  powers,  rights, 
and  privileges  "  conferred  upon  another  company,  did  no£  confer 
immunity  from  taxation,  although  this  privilege  belonged  to  the 
company  referred  to. 

But  an  exemption  from  taxation  is  a  franchise,  within  the 
meaning  of  a  reservation  of  power  in  a  State  "  to  withdraw  the 
franchise "  of  the  corporation.2  And  a  law  granting  to  a  rail- 
road company  "  all  the  powers,  rights,  and  privileges  "  granted 
to  another  company,  would  confer  exemption  from  taxation 
upon  the  former  company,  if  that  was  one  of  the  privileges 
granted  to  the  latter.3 

§  542.  The  Franchise  to  form  a  Corporation.  —  Power  to 
mortgage  or  sell  the  franchise  to  form  a  corporation  and  act  in 
a  corporate  capacity  means  power  to  charter  a  new  corporation 
by  appointing  the  corporators.4  The  existence  of  such  a  power 
can  never  be  presumed.  If  it  were  intended  by  the  legislature 
that  the  purchasers  of  the  property  of  a  corporation  should  be 
incorporated,  it  is  reasonable  to  suppose  that  the  legislature 
would  indicate  the  extent  of  the  company's  power,  the  amount 
of  its  capital,  and  give  it  a  charter.6  All  this  would  be  left  to 
be  implied,  if  mere  authority  to  mortgage  or  sell  the  franchises 
of  a  corporation  were  sufficient  to  enable  the  transferees  to  form 
a  new  corporation. 

Accordingly,  it  has  been  held  that  a  grant  of  power  to  a  rail- 
road company  to  mortgage  or  sell  its  property  and  franchises 
would  not  enable  the  company  to  transfer  the  franchise  of  form- 
ing a  corporation  and  of  acting  in  a  corporate  capacity,  but 
would  merely  authorize  a  transfer  of  those  franchises  which  per- 
tain to  the  use  of  the  company's  road.6 

1  97  U.  S.  698.  vided  by  general  law  that  the  purchas- 

2  Railroad  Co.  v.  Georgia,  98  U.  S.    ers  of  a  railroad  may  organize  and 
365.  form  a  new  corporation. 

8  Humphrey  v.  Pegues,  16  Wall.  6  Meyer  v.  Johnson,  53  Ala.  237, 

244.  325  ;  Coe  v.  Columbus,  &c.  R.  R.  Co., 

4  State  v.  Sherman,  22  Ohio  St.  10  Ohio  St.  372 ;  Eldridge  v.  Smith, 

428 ;  supra,  §  539.  34  Vt.  484 ;  Bank  of  Middlebury  ». 

6  In  some  of  the  States  it  is  pro-  Edgerton,  30  Vt.  182,  190  ;  Smith  v. 
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PART    II. 

CONSOLIDATION  OF  COEPOEATIONS. 

§  543.  What  is  a  Consolidation.  —  Authority  is  frequently 
given  to  corporations,  either  by  special  charter  or  by  general 
law,  "  to  consolidate  "  with  other  corporations.  The  meaning  to 
be  attached  to  the  word  "  consolidate,"  when  thus  applied,  and 
the  important  legal  consequences  following  from  a  consolidation, 
have,  as  yet,  been  only  partly  determined  by  the  courts.1 

There  is  no  doubt  that  the  general  effect  of  a  consolidation  is 
the  formation  of  one  corporation  by  the  shareholders  of  several 
corporations,  and  the  dissolution  of  the  latter  as  originally  con- 
stituted.2 But  the  important  questions  remain,  What  is  the 
constitution  of  the  united  corporation,  and  what  franchises  may 
it  exercise  ?  What  are  its  assets,  and  what  are  its  rights  and 
liabilities  with  respect  to  the  debtors  and  creditors  of  the  ori- 
ginal companies  ? 

§  544.  Authority  to  consolidate  is  not  implied.  —  A  grant  of 
authority  to  a  number  of  persons,  to  form  a  corporation  and  act 
in  a  corporate  capacity,  does  not  imply  that  the  grantees  may 
unite  with  the  members  of  a  similarly  constituted  association, 
and  act  in  a  corporate  capacity  when  united  as  a  single  company. 
Corporations  cannot  be  consolidated  without  the  consent  of  the 
State ;  and  this  consent  cannot  be  implied.3 

Gower,  2  Duv.  (Ky.)  17 ;  Joy  v.  Jack-  2  Clearwater  ».  Meredith,  1  Wall, 

son,  &c.  Plank  Road  Co.,  11   Mich.  25,  40  ;   McMahan  v.  Morrison,  16 

172,  173.     Compare  Pierce  v.  Emery,  Ind.  172 ;  State  v.  Bailey,  16  Ind.  46 ; 

32  N.  H.  484 ;  St.  Paul,  &c.  R.  R.  Co.  Shields  v.  Ohio,  95  U.  S.  319  ;  Rail- 

v.  Parcher,  14  Minn.  297;  Cook  v.  road  Co.  v.  Georgia,  98  U.  S.  359; 

Detroit,  &c.  R.  R.  Co.,  43  Mich.  349.  Racine  &  Miss.  R.  R.  Co.  v.  Farmers' 

1  In  England,  the  union  of  several  L.  &  T.   Co.,  49  111.  349 ;   Atlanta, 

corporations  or  joint-stock  companies  &c.  R.  R.  Co.  v.  State,  63  Ga.  483 ; 

is  effected  by  a  process  called  "  amal-  and  see  cases  cited  in  the  following 

gamation."     The  meaning  of  the  term  sections. 

"amalgamation"    seems   to   be   even  8  Pearce   v.   Madison,  &c.  R.  R. 

less  settled  than  the  meaning  of  "con-  Co.,    21    How.    442;    Clearwater    v. 

solidation."      See   Green's  Brice   on  Meredith,  1  Wall.  25;  Aspinwall  v. 

Ultra  Vires,  2d  ed.  604.  Ohio  &  Miss.  R.  R.  Co.,  20  Ind.  492 ; 
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§  546       THE  LAW   OP   PRIVATE   CORPORATIONS.      [CHAP.  IX. 

§  545.  Grants  of  Authority  to  consolidate.  —  Authority  to 
consolidate  may  be  given  to  corporations  at  the  time  of  their 
incorporation  or  by  subsequent  enactment.  And  the  legislature 
may,  by  recognition  of  an  unauthorized  consolidation,  ratify  and 
validate  the  same.1 

A  clause  in  the  charter  of  a  corporation,  providing  that  the 
company  may  be  consolidated  with  other  companies,  enters  into 
the  fundamental  contract  between  the  stockholders ;  and  under 
a  provision  of  this  character  a  consolidation  may  be  effected  by 
vote  of  the  majority  on  behalf  of  the  whole  association.2  But  a 
legislative  grant  of  authority  to  a  corporation  already  in  exist- 
ence cannot  alter  the  fundamental  contract  between  the  mem- 
bers of  the  company ;  and  hence  a  consolidation  cannot  be 
effected  under  authority  thus  conferred,  without  the  unanimous 
consent  of  the  stockholders,  unless  the  contrary  be  provided  by 
their  mutual  agreement.8 ' 

A  legislative  grant  to  a  corporation,  of  authority  to  consolidate 
with  another  company,  impliedly  includes  a  grant  of  authority 
to  the  latter  company  to  join  with  the  former;4  but  neither 
company  can  enter  into  a  consolidation  without  the  unanimous 
consent  of  its  members,  unless  this  be  provided  for  in  the  char- 
ter to  which  they  have  agreed. 

§  546.  The  Effect  of  a  Consolidation.  —  It  has  sometimes  been 
stated  that  whether  or  not  a  consolidation  involves .  the  dissolu- 
tion of  the  consolidating  corporation  and  the  creation  of  a  new 
one,  depends  upon  the  statute  under  which  the  consolidation 
takes  place.5 

The  actual  effect  of  a  consolidation,  of  course,  depends  upon 
the  statute  under  which  the  consolidation  takes  place.  But,  if 

State  v.  Bailey,  16  Ind.    51 ;  swpra,    R.   R.    Co.,   7  Ind.    407.     Compare 
s  197  State  v.   Consolidation  Coal  Co.,  46 

1  Bishop   v.    Brainerd,    28    Conn.    Ind.  1. 

289  ;  Mead  v.  New  York,  &c.  R.  R.  6  See  Central  R.  R.  Co.  v.  Georgia, 

Co./45  Conn.  199  ;  Mitchells  Deeds,  92  U.  S.  670;  Powell  v.  North  Mis- 

49111.416;  and  compare  supra,  §539.  souri  R.  R.  Co.,  42  Mo.  63.     Com- 

2  Supra,  §  206.  pare  Railroad  Co.  v.  Georgia,  98  U.  S. 
8  Supra,  §§  54,  197.  362-364;  Lauman  v.  Lebanon  T  alley 
4  Re  Prospect  Park  R.  R.  Co.,  67  R.    R.    Co.,    30   Pa.    St.    46 ;    infra, 

N.  Y.  371;  Fisher  ».  Evansville,  &c.     §§  549,  550. 
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as  a  matter  of  fact,  the  effect  of  a  consolidation  is  the  formation 
of  one  company  out  of  the  stockholders  of  several  companies,  it 
is  clear  that  the  one  company  so  formed  is  different  from  either 
of  the  original  companies,  whether  it  be  called  a  new  company 
or  not.  No  one  would  doubt  that  a  single  copartnership  formed 
by  the  members  of  two  separate  firms  is  a  new  copartnership, 
although  it  profess  to  be  a  continuation  of  one  of  the  old  firms, 
and  assume  its  name  and  continue  its  business. 

The  constitution  or  charter  and  the  franchises  belonging  to  a 
corporation  formed  by  the  consolidation  of  two  other  corpora- 
tions depend  wholly  upon  the  act  under  which  the  consolida- 
tion takes  place.  The  question  whether  the  corporation  so 
formed  is  a  new  corporation,  within  the  meaning  of  a  particu- 
lar act  of  the  legislature,  is  merely  a  question  of  statutory 
construction. 

§  547.  Character  of  a  Corporation  formed  by  Consolidation.  — 
A  private  corporation  formed  by  the  consolidation  of  several 
companies  differs  in  no  respect  from  other  corporations  in  its 
nature  and  constitution.  It  is  a  voluntary  association  of  indi- 
viduals, to  whom  the  State  has  granted  authority  to  act  in  a  cor- 
porate capacity,  within  certain  limits. 

The  constitution  of  a  corporation  formed  by  consolidation  is 
generally  composed  of  several  separate  instruments.  The  fran- 
chises of  the  united  company  are  always  derived  from  the  act 
authorizing  the  consolidation  to  take  place.  Sometimes  the  same 
act  describes  the  enterprise  of  the  new  company  in  terms,  and 
thus  provides  a  complete  constitution;  but  more  commonly  it 
refers  to  the  charters  of  the  old  companies,  and  expressly  incor- 
porates their  provisions. 

The  consolidation  of  several  corporations  implies  a  transfer  to 
the  united  company  of  the  whole  concern  of  each  of  the  origi- 
nal companies.  And,  unless  the  contrary  be  expressly  provided, 
it  seems  that  the  purpose  and  enterprise  of  the  new  company 
would  be  to  carry  on  the  business  of  both  of  the  original  com- 
panies.1 

1  Compare  infra,  §§  551,  552,  556.  solidating  companies  may,  by  agreement 

It  seems  that  if  a  naked  power  to  between  themselves,  fix  the  terms  of 

consolidate  is  given  by  law,  the  con-  the  consolidation  with  respect  to  the 
33  513 


§  549       THE  LAW   OF  PEIVATE   CORPOEATIONS.      [CHAP.  IX. 

§  548.  Its  Franchises.  —  It  follows  from  the  inherent  nature 
of  franchises  that  they  cannot  be  transferred  like  property,  but 
must  in  all  cases  be  derived  from  the  State.1  Hence  the  fran- 
chises of  a  corporation  formed  by  the  consolidation  of  several 
companies  must  be  derived  wholly  from  the  act  of  the  legisla- 
ture authorizing  the  consolidation  to  take  place.2 

Laws  authorizing  corporations  to  be  consolidated  usually  pro- 
vide that  the  united  company  shall  be  invested  with  all  the 
rights,  privileges,  and  franchises  belonging  to  the  original  com- 
panies prior  to  their  consolidation.  This,  by  implication,  incorpo- 
rates into  the  act  of  consolidation  a  description  of  the  franchises 
belonging  to  the  several  companies,  and  the  united  company  is 
thus  expressly  authorized  to  enjoy  substantially  the  same  privi- 
leges as  each  of  the  companies  out  of  which  it  was  formed  pos- 
sessed. 

But  it  is  clear  that  the  franchises  so  conferred  are  not  actually 
the  same  as  those  of  the  original  companies ;  they  are  only  simi- 
lar, and  must  necessarily  be  adapted  to  the  new  constitution  of 
the  newly  formed  association,  and  to  such  other  changes  as  neces- 
sarily follow  from  the  consolidation.3 

§  549.  Nature  of  Act  of  Consolidation.  —  An  act  of  the  legis- 
lature authorizing  a  railroad  company,  formed  by  the  consolida- 
tion of  two  existing  companies,  to  act  in  a  corporate  capacity 

rights   and  liabilities  of   the   several  323,  324,  Mr.  Justice   Swayne  said : 

parties.     In  Dimpfel  v.  Ohio  &  Miss.  "  When  the   consolidation  was  com- 

Ry.  Co.,  8  Reporter,  641,  Drummond,  pleted,  the  old  corporations  were  de- 

J.,    said:  "It   should  be  further  ob-  stroyed,  a  new  one  was  created,  and  its 

served,   that   in  authorizing,   by  the  powers  were  'granted'  to  it,   in  all 

general  language  which  has  been  re-  respects,  in  the  view  of  the  law,  a*  if 

ferred   to  in  the   legislation   of  this  the  old  companies  had  never  existed, 

State,  the  union  and  consolidation  of  and  neither  of  them  had  ever  enjoyed 

different  lines  of  road,  the  means  by  the  franchises  so  conferred.     The  same 

which  this  result  is  to  be  or  has  been  legislative  will  created  and   endowed 

obtained  have  not  been  clearly  desig-  the  new  corporation.  ...  It  did  not  ac- 

nated ;  but  that  has  been  left  to  be  quire  anything  by  mere  transmission, 

adjusted  by  contracts  mutually  exe-  It  took  everything  by  creation  and 

cuted  between  the  parties."     See  also  grant.     The  language  was  brief,  and 

Racine  &  Miss.  R.  R.  Co.  v.  Farmers'  it  was  made   operative  by  reference. 

L.  &  T.  Co.,  49  111.  345.  But  this  did  not  affect  the  legal  result." 

1  Supra,  §§  536,  537.  8  See  Railroad  Co.  v.  Maine,  96 

2  In  Shields  v.   Ohio,  95  U.   S.  U.  S.  509. 
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and  exercise  "  all  the  rights,  privileges,  and  franchises  "  belonging 
to  the  original  companies,  is  clearly  a  grant  of  privileges  or  im- 
munities ;  and  such  act  is  therefore  subject  to  a  constitutional 
provision  that  "  no  special  privileges  or  immunities  shall  ever  be 
granted  that  may  not  be  altered,  revoked,  or  repealed  by  the 
General  Assembly."  1 

In  Eailroad  Company  v.  Maine2  the  Supreme  Court  of  the 
United  States  decided  that  an  act  of  the  legislature  authorizing 
a  railroad  company  to  be  formed  by  consolidation  of  several 
companies  was  an  act  of  incorporation,  and  subject  to  a  general 
law  which  provided  that  "  all  acts  of  incorporation "  should  be 
liable  to  be  amended,  altered,  or  repealed,  at  the  pleasure  of  the 
legislature.  And  in  Eailroad  Company  v.  Georgia3  the  same 
court  decided  that  an  act  of  the  legislature  consolidating  several 
railroad  companies  was  subject  to  a  section  of  the  code  of  Geor- 
gia, providing  that,  "in  all  cases  of  private  charters  hereafter 
granted,  the  State  reserves  the  right  to  withdraw  the  franchise, 
unless  such  right  is  expressly  negatived  in  the  charter." 

§  550.  The  Supreme  Court  had  previously  construed  the 
same  provision  of  the  code  of  Georgia  in  Central  Eailroad  Co. 
v.  Georgia.4  It  was  there  held  that  an  act  of  the  legislature 
authorizing  two  railroad  companies  "to  unite  and  consolidate 
the  stocks  of  the  said  two  companies,  and  all  rights,  privileges, 
immunities,  property,  and  franchises  belonging  to  or  attaching 
to  said  companies,"  under  the  name  and  charter  of  one  of  them, 
was  not  subject  to  the  provision  of  the  code  above  referred  to ; 
and  that  the  company  formed  by  consolidation  was  entitled 
to  an  irrepealable  exemption  from  taxation,  to  the  same  extent 
as  the  original  company  under  whose  name  and  charter  the 
union  had  taken  place. 

The  decision  was  placed  upon  the  ground  that  the  act  of 
consolidation  did  not  create  a  new  corporation,  but  merely 
merged  one  corporation  into  the  other ;  and  that  the  latter  com- 
pany did  not  lose  its  identity,  but  continued  in  existence,  with 
new  members  and  enlarged  powers. 

It  is  highly  probable  that  this  was  what  the  legislature  had 

1  Shields  v.  Ohio,  95  U.  S.  319.  8  98  U.  S.  359. 

8  96  U.  S.  499.  4  92  U.  S.  665 ;  54  Ga.  401. 
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in  mind  in  passing  the  act  of  consolidation,  for  it  was  ex- 
pressly provided  that  the  united  company  should  exist  under 
the  name  and  charter  of  one  of  the  original  companies.  The 
legislature  had  the  power  to  grant  an  irrepealable  charter, 
because  the  provision  of  the  code  was  itself  but  an  act  of  the 
legislature,  and  therefore  subject  to  repeal ;  it  enacted  a  rule  of 
construction  applicable  to  future  grants  of  charters,  but  the 
intention  of  the  legislature  would  in  all  cases  remain  the  govern- 
ing consideration.1  The  act  of  consolidation  expressly  pro- 
vided that  the  united  company  should  exist  under  the  name 
and  charter  of  one  of  the  original  companies,  and  this  charter 
was  irrepealable ;  it  seems  reasonable,  therefore,  to  suppose  that 
the  legislature  intended  the  charter  of  the  united  company  to  be 
irrepealable  also. 

Whether  the  act  of  consolidation  was  a  grant  of  a  private 
charter,  within  the  meaning  of  the  provision  of  the  code,  is  an 
entirely  different  question.  The  act  of  consolidation  was  cer- 
tainly a  grant  of  corporate  franchises  to  the  united  members  of 
several  companies.  And  if  that  be  "  a  grant  of  a  private 
charter,"  as  was  held  in  Railroad  Co.  v.  Georgia,2  the  fact  would 
scarcely  be  altered  by  a  legislative  declaration  that  the  united 
company  should  retain  the  name  and  charter  of  one  of  the 
original  companies. 

§  551.  "What  Franchises  are  conferred  by  the  Act  of  Consoli- 
dation. —  An  act  of  the  legislature  authorizing  a  consolidation 
of  corporations  necessarily  involves  a  grant  to  the  united  com- 
pany of  the  franchise  of  acting  in  a  corporate  capacity,  within 
the  limits  of  its  constitution.  It  is  also  a  reasonable  implica- 
tion that  the  united  company  shall  have  authority  to  exercise 
all  such  franchises  as  are  necessary  to  enable  it  to  carry  on  the 
business  transferred  to  it. 

If  an  act  of  consolidation  provides  expressly  that  the  property, 
rights,  and  privileges  of  the  original  companies  shall  be  vested 
in  the  company  formed  by  consolidation,  the  latter  would  be 
entitled  to  use  and  enjoy  the  property  transferred  to  it,  in  the 
same  manner  as  it  was  used  and  enjoyed  by  the  original  com- 

1  Supra,  §  465.  2  Supra,  §  549. 
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panies.1  This  would  seem  to  be  implied  in  every  act  of  consoli- 
dation, although  it  contain  no  express  grant  of  the  franchises 
of  the  original  companies.2 

§  552.  A  railroad  company  formed  by  the  consolidation  of 
several  companies,  and  invested  by  law  with  all  their  property, 
rights,  and  privileges,  is  entitled  to  enjoy  the  franchises  of  each 
of  the  several  companies  upon  the  road  originally  belonging  to 
it.  Thus,  if  the  road  belonging  to  one  of  the  consolidating  com- 
panies were  exempt  from  taxation,  it  would  remain  exempt  from 
taxation  after  its  transfer  to  the  united  company;  but  the 
exemption  could  not  be  extended  to  any  other  property.3 

Under  a  similar  act  of  consolidation,  it  has  been  held  that 
the  franchise  of  a  railroad  company  to  take  land  to  build  its 
road,4  or  to  mortgage  its  road,6  or  to  charge  a  fixed  rate  for  trans- 
portation,6 or  an  exemption  of  the  officers  and  servants  of  a 
company  from  the  duty  of  serving  on  juries,7  would  pass  to  the 
new  corporation. 

§  553.  In  County  of  Scotland  v.  Thomas,8  the  Supreme  Court 
of  the  United  States  held  that  a  legislative  provision  authoriz- 
ing a  county  to  subscribe  for  shares  in  a  particular  railroad 
company  did  not  become  inoperative  after  the  consolidation  of 
the  company  with  another  corporation,  but  that  the  county  had 
implied  authority  to  subscribe  for  shares  in  the  consolidated 
company  instead  of  the  company  which  had  ceased  to  exist.  Mr. 
Justice  Bradley,  delivering  the  opinion  of  the  court,  said  :  "  The 


1  Tomlinson  v.  Branch,  15  Wall.  Morgan  v.  Louisiana,  93  U.  S.  217 ; 
460;  Powell  v.  North  Missouri  R.  R.  supra,  §  541. 

Co.,  42  Mo.  63.  4  South    Carolina  R.   R.    Co.   v. 

2  Zimmer  v.  State,  20  Ark.  680.  Blake,  9  Rich.  233. 

Compare  Rogers  v.  Oxford,  &c.  Ry.         6  Mead  v.  New  York,  &c.  R.  R.  Co., 

Co.,  2  De  G.  &  J.  662,  per  Mr.  Jus-  45  Conn.  197. 

tice  Erie.  6  Fisher  v.  New  York  Cent.,  &c. 

8  Philadelphia,  &c.  R.   R.  Co.  v.  R.  R.  Co.,  46  N.  Y.  644. 
Maryland,  10  How.  376  ;  Tomlinson         7  Zimmer  v.  State,  30  Ark.  680. 
v.   Branch,    15   Wall.    460 ;   City  of         8  94  U.  S.  682.     See  also  County 

Charleston  v.  Branch,  id.  470  ;  Branch  of  Henry  v.  Nicolay,  95  U.  S.  619  ; 

v.  City  of  Charleston,  92  U.  S.  677 ;  State  v.  Green  County,  54  Mo.  540 ; 

Central  R.   R.   Co.   v.    Georgia,   id.  Robertson  v.   City  of  Rockford,  21 

665 ;  Chesapeake,   &c.  R.  R.  Co.  v.  111.  459. 
Virginia,   94  U.    S.   718.      Compare 
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amending  act  whicji  authorized  a  consolidation  with  the  Iowa 
Southern  Eailway  Company  was  in  perfect  accord  with  the 
general  purpose  of  the  original  charter  of  the  Alexandria  and 
Bloomfield  Railroad  Company;  and,  if  the  other  rights  and 
privileges  of  the  latter  company  passed  over  to  the  consolidated 
company,  we  do  not  see  why  the  privilege  in  question  should 
not  do  so,  nor  why  the  power  given  to  the  county  to  subscribe 
to  the  stock  should  not  continue  in  force.  .  .  .  Subscription  to 
the  stock  was  not  only  a  power  of  the  county,  but  a  privilege 
of  the  company,  —  being  a  portion  of  the  rights  and  privileges 
which  it  obtained  by  translation  from  the  charter  of  the  North 
Missouri  (Alexandria  &  Bloomfield)  Railroad  Company."  1 

It  seems  difficult  to  support  the  decision  in  this  case  upon 
the  ground  that  the  power  conferred  upon  the  county  to  sub- 
scribe for  shares  in  the  railroad  company  was  a  franchise  of  the 
latter.  In  Aspinwall  v.  County  of  Daviess  2  the  Supreme  Court 
had  expressly  decided  that  a  power  of  this  character  was  not  a 
franchise  of  the  company  by  whose  charter  it  was  conferred, 
and  might  be  repealed  by  the  State  without  impairing  the 
obligation  of  contracts.  Moreover,  it  appears,  in  County  of  Scot- 
land v.  Thomas,  that  the  legislature  was  prohibited,  by  provision 
of  the  constitution  adopted  before  the  act  of  consolidation  had 
been  passed,  from  authorizing  any  county  to  subscribe  for  shares 
in  any  corporation  in  the  manner  in  which  the  subscription  in 
that  case  was  made.  It  has  been  shown  that  franchises  ^ire  not, 
in  the  nature  of  things,  transferable,  and  that  the  franchises  of 
a  company  formed  by  consolidation  must  necessarily  be  derived 
from  the  act  of  consolidation.  If,  then,  the  power  of  the  county 
to  subscribe  for  shares  were  a  franchise  of  the  company,  it  must 
have  been  derived  from  the  act  of  consolidation  passed  after  the 
constitution  had  gone  into  force. 

There  seem  strong  reasons,  however,  for  holding  that  a  sub- 
scription might  be  made  under  authority  of  the  original  act 
purporting  to  authorize  a  subscription  for  shares  in  the  Alexan- 
dria and  Bloomfield  Railroad  Company.  The  purpose  of  this 
provision  was  to  enable  the  county  to  obtain  the  benefits  of  a 

1  94  U.  S.  691,  693.  2  Supra,  §  454. 
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railroad,  and  it  was  of  little  consequence  by  what  company  the 
road  was  constructed.  The  State  had  expressly  reserved  the 
power  to  alter  or  amend  the  charter  of  the  Alexandria  and 
Bloomfield  Eailroad  Company.  It  may  be  held,  therefore,  that 
the  provision  enabling  the  county  to  subscribe  for  shares  in  the 
latter  company  impliedly  gave  the  power  to  subscribe  for  shares 
in  the  new  company  formed  under  the  act  of  consolidation. 

§  554.  Duties  of  Corporation  formed  by  Consolidation.  —  A 
corporation  formed  by  the  consolidation  of  several  companies  is 
subject  to  all  the  duties  and  obligations  to  the  public  which 
weie  imposed  upon  the  original  companies  with  regard  to  the 
use  of  their  property.1 

§  555.  Effect  of  Consolidation  upon  Property  and  Contract 
Rights.  —  In  determining  the  consequences  of  a  consolidation 
upon  the  contracts  and  property  of  a  corporation,  it  is  important 
to  distinguish  between  the  function  of  the  legislature  and  of 
the  corporators,  in  effecting  the  consolidation. 

A  State  has  no  power,  under  the  constitutional  limitations,  to 
impair  the  obligation  of  contracts,  or  take  away  private  property 
without  making  just  compensation.  It  follows,  therefore,  that 
whatever  effect  a  consolidation  may  have  upon  existing  property 
and  contract  rights,  any  material  alteration  can  be  brought  about 
only  with  the  consent  of  the  parties  interested.  It  is  to  be 
observed,  however,  that  the  prohibition  of  the  Constitution  is 
intended  for  the  protection  of  substantial  rights  only ;  the  States 
have  unrestricted  power  to  regulate  mere  matters  of  form  and 
procedure. 

§  556.  Property  and  Contract  Rights  of  Consolidated  Com- 
panies.—  The  consolidation  of  several  corporations  implies  a 
conveyance  to  the  united  company  of  the  property  and  contract 
rights  belonging  to  the  dissolved  companies,  so  far  as  they  are  in 
their  nature  assignable.2 

1  Tomlinsou  ».  Branch,  15  Wall.  2  Liglitner  v.  Boston,  &c.  R.  R. 

460 ;  Chicago,  &c.  R.  R.  Co.  v.  Mof-  Co.,   1  Lowell's  Dec.  338 ;  Paine  v. 

fitt,  75  111.  524 ;  Western,  &c.  R.  R.  Lake  Erie,  &c.  R.  R.  Co.,  31  Ind. 

Co.  v.  Smith,  75  111.  497  ;  Gould  v.  283 ;  Rome,  &c.  R.  R.  Co.  v.  Ontario, 

Langdon,  43  Pa.  St.  365 ;  Peoria,  &c.  &c.  R.  R.  Co.,  16  Hun,  445  ;  Miller 

R.  R.  Co.  v.  Coal  Valley,  &c.  Co.,  68  v.  Lancaster,  5  Coldw.  514;  Zimmer 

111.  489.     See  supra,  §  533.  v.  State,  30  Ark.  680. 
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The  legal  right  or  title  to  choses  in  action  cannot  be  trans- 
ferred at  common  law,  but  the  real  or  equitable  interest  may 
be  assigned ;  and  it  is  a  mere  question  of  remedy  in  such  case 
in  whose  name  or  in  what  forum  the  right  shall  be  enforced. 
When  corporations  consolidate,  the  real  interest  in  their  choses 
in  action  is  transferred  to  the  united  company  by  act  of  the 
parties ;  and  the  legal  title  of  the  original  companies  is  lost  by 
their  dissolution.  It  is  therefore  no  more  than  reasonable  to 
hold  that  an  act  of  the  legislature  consolidating  several  com- 
panies impliedly  invests  the  new  corporation  with  the  legal  title 
to  the  choses  in  action  transferred  to  it. 

But  the  validity  of  a  transfer  of  claims  belonging  to  a  corpo- 
ration, to  a  new  company  formed  by  consolidation,  depends  upon 
a  strict  compliance  with  the  terms  of  the  act  under  which  the 
consolidation  takes  place.  Thus,  it  has  been  held  that  a  consoli- 
dated corporation  could  not  recover  assessments  upon  a  subscrip- 
tion to  the  capital  stock  of  one  of  the  original  companies  out  of 
which  it  was  formed,  without  showing  that  the  statute  providing 
for  the  consolidation  had  been  fully  complied  with.1 

§  557.  Debts  and  Obligations.  —  Parties  cannot  transfer  their 
debts  and  liabilities  to  others,  and  thereby  discharge  themselves. 
Any  State  law  purporting  to  authorize  such  a  transaction  would 
be  unconstitutional,  because  impairing  the  obligation  of  con- 
tracts, t 

1  Mansfield,    &c.    R.    R.    Co.   v.  by  succession  under  a  consolidation. 

Drinker,  30   Mich.    124,   127.      Mr.  No  assignment  is  relied  upon,  and  the 

Justice    Cooley    said:     "To    recog-  consolidation  is  not  shown  to  have 

nize  the  plaintiff  as  a  corporation  de  been  perfected.     Unless,  therefore,  the 

facto  does  not  get  over  the  difficulty  defendant,   by  some   participation  as 

which  exists  in  this  case.     It  may  be  stockholder    in     the    action     of   the 

a  corporation  de  facto,  and  entitled  as  plaintiff  corporation,  by  virtue  of  his 

such  to   enforce  contracts  as  against  previous  relation  as  stockholder  in  the 

parties  who  have  dealt  with  it,  with-  Ohio  &  Michigan  Ilailroad  Company, 

out  at  the  same  time  in  any  manner  has   estopped  himself  from  disputing 

having  succeeded  to  the  rights  of  the  the  consolidation,   the   conclusion  of 

Ohio  and  Michigan  Ilailroad  Company,  the    circuit    judge    would    seem  un- 

with  which  the  contract  of  the  defendant  questionable."     See   also   Peninsular, 

was  made.  To  acquire  the  rights  of  that  &c.    R.    R.    Co.   v.    Sharp,  28  Mich. 

company  in  the  defendant's  contract,  506 ;   Tuttle   v.   Michigan  Air  Line, 

the  plaintiff  must  have  obtained  it  by  35    Mich.   247 ;  and  compare  supra, 

assignment,  or  it  must  show  its  right  §§  127-135. 
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It  seems  clear,  therefore,  that  a  corporation  cannot  discharge 
its  liabilities  by  transferring  them  to  another  company ;  and  the 
creditors  of  a  corporation  cannot  be  compelled  by  law  to  accept 
the  liability  of  a  new  company  formed  by  the  stockholders  of 
several  companies,  in  substitution  of  their  original  rights.1 

It  does  not,  however,  follow  from  this  that  corporations  cannot 
be  consolidated  without  the  consent  of  their  creditors.  A  trad- 
ing corporation,  like  a  copartnership,  may  be  dissolved  by  its 
members  whenever  they  desire.  The  dissolution  of  a  corpora- 
tion, by  surrender  of  its  charter,  does  not  destroy  the  claims  of 
its  creditors.  Their  remedy  at  law  is  indeed  lost  in  such  case, 
unless  otherwise  provided  by  statute ;  but  the  assets  of  the  corpo- 
ration remain  a  trust  fund  for  the  payment  of  its  debts.2  A  con- 
solidation involves  the  dissolution  of  the  consolidating  companies 
and  the  formation  of  a  new  corporation  out  of  the  stockholders 
of  the  old.  Neither  of  these  transactions  can  be  prevented  by 
creditors,  inasmuch  as  their  rights  are  not  thereby  invaded.  It 
is  only  their  remedy  at  law  which  is  destroyed. 

But  the  equitable  right  belonging  to  the  creditors  of  a  corpo- 
ration, of  having  its  assets  applied  to  the  payment  of  its  debts, 
is  preserved  after  a  consolidation,  as  in  any  other  case  of  dissolu- 
tion. And  this  being  a  substantial  right  cannot  be  impaired  by 
State  legislation.  Hence  creditors  cannot  be  compelled  to  accept 
the  general  liability  of  a  new  company,  formed  by  consolidation, 
in  common  with  the  rest  of  its  creditors,  in  substitution  of  their 
first  exclusive  lien  upon  the  assets  of  the  old.3 

§  558.  It  has  sometimes  been  held  that,  when  a  new  company 
is  formed  by  consolidation  of  several  companies,  it  thereby  im- 
pliedly  assumes  the  debt's  and  obligations  of  the  old.4  But  this 
doctrine  is  not  universally  accepted,5  and  there  seems  to  be  no 

1  Infra,  §§  563-565.  Mo.'R.  R.  Co.,  42  Mo.  63;  Shaw  v. 

2  Infra,  §  664.  Norfolk  County  R.  R.  Co.,  16  Gray, 
8  Infra,  §  563.  407 ;  Chase  v.  Vanderbilt,  37  N.  Y. 
4  Thompsons.  Abbott,  61  Mo.  177;  Sup.  Ct.  334.     Compare  Selma,   &c. 

Indianapolis,  &c.  R.  R.  Co.  v.  Jones,  R.  R.  Co.  v.  Harbin,  40  Ga.  709  ; 
29  Ind.  465.  Compare  Columbus,  &c.  Montgomery,  &c.  R.  R.  Co.  v.  Boring, 
Ry.  Co.  v.  Powell,  40  Ind.  40.  51  Ga.  582;  Bruffett  v.  Great  West- 

6  Prouty  v.  Lake  Shore,  &c.  Ry.    ern  R.  R.  Co.,  25  111.  357. 
Co.,  52  N.  Y.  363 ;  Powell  v.  North 
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sufficient  reason  for  implying  such  an  assumption  of  liabilities, 
particularly  as  creditors  are  not  compelled  to  accept  the  same. 

Liens  upon  the  property  of  a  corporation  clearly  remain  bind- 
ing after  its  consolidation  with  another  company.1 

It  is  usual  to  provide  expressly  in  acts  of  consolidation  that 
the  new  corporation  shall  assume  all  the  debts  and  liabilities  of 
every  kind  attaching  to  the  several  companies  before  consolida- 
tion. The  remedy  against  the  new  company,  in  such  cases,  is  at 
law  ;2  but  suits  pending  against  the  old  companies  are  not  abated 
by  the  consolidation. 3 


1  Eaton,  &c.  R.  R.  Co.  v.  Hunt, 
20  Ind.  457  ;  The  Key  City,  14  Wall. 
654;  Racine,  &c.  R.  R.  Co.  v.  Farmers'- 
L.  &  T.  Co.,  49  111.  331. 

2  Columbus,    &c.    R.  R,  Co.    v. 
Skidmore,  69  111.  566. 

8  Baltimore,  &c.  R.  R.  Co.  u.  Mus- 
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selman,  2  Grant's  Cas.  348  ;  Shackle- 
ford  v.  Mississippi  C.  R.  R.  Co.,  52 
Miss.  159  ;  East  Tennessee,  &c.  R.  R. 
Co.  v.  Evans,  6  Heisk.  607.  The  new 
corporation  should  be  made  a  party  by 
substitution.  Selma,  &c.  R.  R.  Co. 
v.  Harbin,  40  Ga.  706. 
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CHAPTER    X. 

THE  EIGHTS  OF  CREDITORS. 
PART    I. 

THE  EQUITABLE  LIEN   OF  CREDITORS  UPON  THE  CAPITAL 
OF  A   CORPORATION. 

§  559.  The  Capital  of  a  Corporation  is  charged  with  its  Debts. 
—  The  stockholders  of  a  corporation  are  not  personally  respon- 
sible for  its  debts  and  obligations,  either  at  law  or  in  equity, 
unless  expressly  made  liable  by  statute. 

At  law,  a  corporation  is  treated  as  an  entity,  without  regard 
to  its  membership ;  its  obligations  are  recognized  only  as  obliga- 
tions of  the  corporate  body,  and  only  property  legally  standing 
in  the  corporate  name  can  be  subjected  to  the  payment  of  the 
corporate  debts.1  Hence  it  is  that,  upon  the  dissolution  of  a 
corporation,  all  remedy  of  its  creditors  becomes  lost.2 

In  equity,  however,  a  corporation  is  recognized  as  an  associa- 
tion of  individuals,  united  for  their  common  benefit.  The  stock- 
holders are,  by  the  implied  terms  of  their  charter,  freed  from 
any  personal  responsibility  for  corporate  obligations ;  but  the 
funds  contributed  as  capital  for  the  purpose  of  carrying  on  the 
company's  business  are  charged  with  the  payment  of  the  corpo- 
rate debts.  This  charge  or  equitable  lien  adheres  to  the  assets 
of  a  corporation  after  the  company  has  been  dissolved  by  the 
loss  of  its  franchises ;  and,  although  the  legal  remedies  of  the 
parties  are  lost  under  these  circumstances,  the  assets  of  the 
company  will  be  treated  in  equity  as  a  trust  fund  belonging  to 

1  It  is  equally  clear  that  the  cor-    individually.      Lillard    v.    Porter,    2 
porate  property  cannot  be  taken  upon    Head,  177. 
proceedings  against  the  shareholders         2  Infra,  §  660. 
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the  stockholders,  but  primarily  pledged  to  pay  the  company's 
debts.1 

§  560.  Pull  Power  of  Management  is  reserved  to  the  Corpora- 
tion. —  Although  the  assets  of  a  corporation  constitute  a  trust 
fund  pledged  for  the  payment  of  the  corporate  debts,  the  man- 
agement of  this  fund  rests  wholly  with  the  corporation  itself, 
acting  through  its  usual  agents.  Creditors  acquire  no  right 
whatsoever,  by  virtue  of  their  equitable  lien,  to  interfere  with  the 
use  or  transfer  of  the  assets  of  a  corporation  in  the  usual  course 
of  business ;  nor  will  a  court  of  equity  interfere  on  their  behalf, 
unless  the  company  be  actually  insolvent  and  the  security  of 
creditors  in  danger  of  destruction. 

Thus,  in  Mills  v.  The  Northern  Eailway  Co.,2  which  was  a  bill 
by  a  creditor  to  restrain  a  limited  company  from  doing  unau- 


1  Infra,  §§  662-664.  In  Wood 
v.  Dummer,  3  Mason,  311,  Mr. 
Justice  Story  said :  "  It  appears  to 
me  very  clear,  upon  general  princi- 
ples as  well  as  the  legislative  intention, 
that  the  capital  stock  of  banks  is  to 
be  deemed  a  pledge  or  trust  fund  for 
the  payment  of  the  debts  contracted 
by  the  bank.  The  public  as  "well  as 
the  legislature  have  always  supposed 
this  to  be  a  fund  appropriated  for  such 
purpose.  The  individual  stockholders 
are  not  liable  for  the  debts  of  the  bank 
in  their  private  capacities.  The  charter 
relieves  them  from  personal  responsi- 
bility, and  substitutes  the  capital  stock 
in  its  stead.  Credit  is  universally 
given  to  this  fund  by  the  public,  as 
the  only  means  of  repayment.  During 
the  existence  of  the  corporation  it  is 
the  sole  property  of  the  corporation, 
and  can  be  applied  only  according  to 
the  charter ;  that  is,  as  a  fund  for  pay- 
ment of  its  debts,  upon  the  security  of 
which  it  may  discount  and  circulate 
notes.  Why,  otherwise,  is  any  capital 
stock  required  by  our  charters  ?  If  the 
stock  may,  the  next  day  after  it  is  paid 
in,  be  withdrawn  by  the  stockholders 
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without  payment  of  the  debts  of  the 
corporation,  why  is  its  amount  so 
studiously  provided  for,  and  its  pay- 
ment by  the  stockholders  so  diligently 
required?  To  me  this  point  appears 
so  plain  upon  principles  of  law,  as 
well  as  common  sense,  that  I  cannot 
be  brought  into  any  doubt  that  the 
charters  of  our  banks  make  the  capital 
stock  a  trust  fund  for  the  payment  of 
all  the  debts  of  the  corporation.  The 
bill-holders  and  other  creditors  have 
the  first  claims  upon  it ;  and  the  stock- 
holders have  no  rights  until  all  the 
other  creditors  are  satisfied.  They 
have  the  full  benefit  of  the  profits  made 
by  the  establishment,  and  cannot  take 
any  portion  of  the  fuud  until  all  other 
claims  on  it  are  extinguished.  Their 
rights  are  not  to  the  capital  stock,  but 
to  the  residuum  after  all  demands  on 
it  are  paid.  On  a  dissolution  of  the 
corporation,  the  bill-holders  and  the 
stockholders  have  each  equitable  claims, 
but  those  of  the  bill-holders  possess, 
as  I  conceive,  a  prior  exclusive  equity." 
Sanger  v.  Upton,  91  U.  S.  60. 
2  L.  R.  5  Ch.  621,  627. 


CHAP.  X.]  EIGHTS   OF   CREDITOKS.  §  561 

thorized  acts,  on  the  ground  that  the  fund  for  the  payment  of  his 
debt  was  being  diminished  thereby,  Lord  Hatherley  said :  "  So 
far  as  the  case  rests  on  the  simple  fact  of  the  plaintiffs  being 
creditors  of  the  company,  it  seems  to  me  hardly  capable  of  argu- 
ment. Work  is  done  for  a  limited  company  ;  no  engagement  is 
taken  from  them  by  way  of  security ;  no  debenture  or  mortgage 
is  granted  by  them  ;  but  the  work  is  done  simply  on  the  credit 
of  the  company.  The  only  remedy  for  a  creditor  in  that  case  is 
to  obtain  his  judgment  and  to  take  out  execution ;  or  it  may  be 
that  he  may  have  a  power,  if  the  case  warrants  it,  of  applying 
to  wind  up  the  company.  But  it  is  wholly  unprecedented  for  a 
mere  creditor  to  say,  '  Certain  transactions  are  taking  place 
within  the  company,  and  dividends  are  being  paid  to  sharehold- 
ers which  they  are  not  entitled  to  receive,  and  therefore  I  am 
entitled  to  come  here  and  examine  the  company's  deed,  to  see 
whether  or  not  they  are  doing  what  is  ultra  vires,  and  to  interfere 
in  order  that,  as  by  a  bill  quiet  timet,  I  may  keep  the  assets  in  a 
proper  state  of  security  for  the  payment  of  my  debt  whensoever 
the  time  arrives  for  its  payment.'  ...  I  have  never  before  heard 
—  and  I  have  asked  in  vain  for  any  such  precedent  —  of  any 
attempt  on  the  part  of  a  creditor  to  file  a  bill  of  this  description 
against  a  company,  claiming  the  interference  of  this  court  on 
the  ground  that  he,  having  no  interest  in  the  company  except 
the  mere  fact  of  being  creditor,  is  about  to  be  defrauded  by  rea- 
son of  their  making  away  with  their  assets?  It  would  be  a  fear- 
ful authority  for  this  court  to  assume,  for  it  would  be  called  on 
to  interfere  with  the  concerns  of  almost  every  company  in  the 
kingdom  against  which  a  creditor  might  suppose  that  he  had 
demands,  which  he  had  not  established  in  a  court  of  justice,  but 
which  he  was  about  to  proceed  to  establish."  l 

§  561.  Creditors  cannot  prevent  a  Dissolution.  —  A  corpora- 
tion is  under  no  implied  obligation  to  its  creditors  to  continue 
to  carry  on  business.  Creditors  of  a  corporation  are  not  parties 
to  the  charter-contract,  nor  have  they  any  interest  in  the  fran- 
chises granted  by  the  State  to  the  body  of  corporators.  It  is 
clear,  therefore,  that  these  franchises  may  be  extinguished  and  the 

1  See  also  Pond  v.  Framingham,  &c.  R.  R.  Co.,  130  Mass.  194 ;  infra, 
§  578.  Compare  infra,  §  571  et  seq. 
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corporation  be  dissolved,  without  impairing  any  of  their  rights. 
Mr.  Justice  Story,  in  delivering  the  opinion  of  the  Supreme 
Court  of  the  United  States,  said  :  "  We  are  of  opinion  that  the 
dissolution  of  the  corporation  (even  supposing  the  act  of  con- 
firmation of  Congress  out  of  the  way)  cannot  in  any  just  sense 
be  considered  within  the  clause  of  the  Constitution  of  the  United 
States  on  this  subject,  an  impairing  of  the  obligation  of  the 
contracts  of  the  company  by  those  States,  any  more  than  the 
death  of  a  private  person  can  be  said  to  impair  the  obligation  of 
his  contracts.  The  obligation  of  those  contracts  survives,  and 
the  creditors  may  enforce  their  claims  against  any  property  be- 
longing to  the  corporation  which  has  not  passed  into  the  hands 
of  bona  fide  purchasers,  but  is  still  held  in  trust  for  the  com- 
pany, or  for  the  stockholders  thereof,  at  the  time  of  its  dissolu- 
tion, in  any  mode  permitted  by  the  local  laws.  ...  A  corporation, 
by  the  very  terms  and  nature  of  its  political  existence,  is  sub- 
ject to  dissolution,  by  a  surrender  of  its  corporate  franchises  and 
by  a  forfeiture  of  them  for  wilful  misuser  and  nonuser.  Every 
creditor  must  be  presumed  to  understand  the  nature  and  inci- 
dents of  such  a  body  politic,  and  to  contract  with  reference  to 
them.  And  it  would  be  a  doctrine  new  in  the  law  that  the  ex- 
istence of  a  private  contract  of  the  corporation  should  force 
upon  it  a  perpetuity  of  existence  contrary  to  public  policy  and 
the  nature  and  objects  of  its  charter."  J 

§  562.  Creditors  cannot  prevent  an  Alteration  of  the  Charter. 
—  It  follows,  upon  the  same  grounds,  that  the  charter  of  a  cor- 
poration may  be  altered  at  any  time,  without  the  consent  of 
the  company's  creditors ;  indeed,  an  alteration  may  properly  be 
regarded  as  a  rescission  of  the  first  charter,  and  the  formation 
of  a  new  corporation  under  a  different  constitution  out  of  the 
members  of  the  old  company.  The  creditors  of  a  corporation 
have  no  better  right  to  complain  of  a  change  in  the  charter  of 
the  company,  than  the  creditors  of  a  partnership  to  complain 

1  Mumma  ».  Potomac 'Co.,  8  Pet.  See  also  Barr  v.  Bartram,  &c.   Mfg. 

286,    287 ;  Smith  v.    Chesapeake    &  Co.,  41  Conn.  506  ;  King  v.  Accumu- 

Ohio  Canal  Co.,  14  Pet.  45  ;  Curran  lative  Life  Ass.  Co.,  3  C.  B.  w.  s.  151 ; 

v.  State,  15  How.  310,  311;  Mobile  &  Kearns  v.  Leaf,  1  H.  &  M.  707. 
Ohio  R.  E.  Co.  v.  State,  29  Ala.  586. 
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of  an  alteration  of  the  articles  between  the  partners.1  After 
the  dissolution  of  a  copartnership  or  a  change  in  the  business  of 
the  company,  the  partners  remain  individually  liable  ;  and  after 
a  rescission  or  alteration  of  the  charter  of  a  corporation  the 
capital  of  the  company  remains  charged  with  the  payment  of 
the  corporate  debts.  Whether  the  right  of  using  and  managing 
this  fund  remains  in  the  company  after  its  charter  has  been 
changed  is  a  different  question.  In  case  of  a  copartnership,  the 
members  of  the  firm  are  individually  liable,  and  creditors  cannot 
complain  if  the  business  of  the  company  is  wholly  changed  and 
its  capital  devoted  to  other  uses.  The  creditors  of  a  corporation, 
however,  cannot  hold  the  stockholders  personally  responsible, 
and  have  no  recourse  beyond  the  corporate  assets.  It  may  be 
doubted,  therefore,  whether  any  radical  change  in  the  manage- 
ment of  tjie  fund  pledged  for  their  security  can  be  effected 
without  their  consent.  Thus,  there  would  be  manifest  injustice 
in  allowing  a  corporation  chartered  for  the  purpose  of  building 
a  railroad  to  alter  its  business  to  that  of  a  mining  or  other  specu- 
lative company,  and  to  employ  its  capital  for  that  purpose, 
after  having  borrowed  money  and  issued  its  obligations  under 
the  original  charter.  A  person  might  well  be  willing  to  invest 
money  in  the  bonds  of  a  railroad  company,  and  not  be  willing 
to  take  the  security  of  a  corporation  engaged  in  a  more  hazardous 
enterprise.  Hence  it  would  seem  that  if  a  corporation  should 
obtain  an  alteration  of  its  charter,  of  so  radical  a  nature  that 
the  security  of  its  creditors  would  be  impaired,  existing  creditors 
would  be  entitled  to  interfere  and  enforce  their  lien  upon  the 
assets,  as  in  case  of  a  dissolution  and  the  formation  of  an 
entirely  new  corporation  in  place  of  the  old.  But  there  can 
be  no  doubt  that  alterations  may  be  made  in  the  charter  of  a 
corporation,  and  the  power  of  management  of  the  company  either 
enlarged  or  diminished,  so  long  as  the  equitable  lien  of  creditors 
upon  the  corporate  funds  is  not  impaired,  and  no  material 
change  is  made  in  the  nature  of  their  security.2 

1  Pennsylvania  College   Cases,  13  •whether  an  act  consolidating  two  col- 
Wall.  218-220.  leges,  and  providing  that  the  new  cor- 

2  In  the  Pennsylvania  College  Cases,  poration  should  take  the  assets  and 
13  Wall.  217,  the  question  was  raised  should  perform  the  obligations  of  each 
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§563.  Novation  —  Creditor  must  consent.  —  It  is  Well  set- 
tled that  a  debtor  cannot,  without  the  consent  of  his  creditor, 
divest  himself  of  liability  by  transferring  his  obligation  to 
another  person.  Thus,  upon  the  dissolution  of  a  firm,  each 
member  remains  liable  upon  all  the  firm  obligations;  and  no 
arrangement,  unless  assented  to  by  the  creditors,  can  discharge 
an  outgoing  partner  from  liability,  and  substitute  an  incoming 
partner  in  his  place.1 

The  same  general  rule  is  applicable  to  a  transfer  of  the  debts 
of  a  corporation.  Creditors  of  a  corporation  cannot  be  compelled 
to  accept  the  obligation  of  an  individual  or  another  company  in 
discharge  of  their  original  rights.2  There  are,  however,  differ- 
ences between  the  rights  of  a  creditor  of  a  corporation  and  a 
creditor  of  an  individual  or  a  firm,  which  it  is  important  to  bear 
in  mind.  The  creditor  of  a  firm  is  entitled  to  have  the  individ- 
ual liability  of  its  members  preserved  unimpaired,  but  has  no 
specific  rights  upon  the  firm  capital ;  the  creditor  of  a  corpora- 
tion, on  the  other  hand,  is  entitled  to  hold  the  capital  of  the 


of  the  corporations  forming  it,  was 
unconstitutional  because  impairing  the 
rights  of  the  holders  of  perpetual 
scholarships  purchased  from  one  of 
the  original  institutions.  Mr.  Justice 
Clifford,  in  delivering  the  opinion  of 
the  court,  held  that  the  rights  of 
holders  of  scholarships  were  not  af- 
fected by  an  alteration  in  the  charter 
of  the  college,  and  that  the  funds  of 
the  institution  were  not  diverted  by 
the  consolidation.  (218-220).  The 
learned  judge  said :  "  Such  contracts 
made  between  individuals  and  the  cor- 
poration do  not  vary  or  in  any  manner 
modify  the  relation  between  the  State 
and  the  corporation  in  respect  to  the 
right  of  the  State  to  alter,  modify,  or 
amend  such  a  charter,  as  the  power  to 
pass  such  laws  depends  upon  the  as- 
sent of  the  corporation  or  upon  some 
reservation  made  at  the  time,  as  evi- 
denced by  some  pre-existing  general 
law  or  by  an  express  provision  incor- 
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porated  into  the  charter.  Cases  arise 
undoubtedly  where  a  court  of  equity 
will  enjoin  a  corporation  not  to  proceed 
under  an  amendment  to  their  charter 
passed  by  their  assent,  as  where  the 
effect  would  be  to  enable  the  corpora- 
tion to  violate  their  contracts  with 
third  persons  ;  but  no  such  question  is 
here  presented  for  the  decision  of  the 
court,  nor  can  it  ever  be  under  a  writ 
of  error  to  a  State  court.  Questions 
of  that  kind  are  addressed  very  largely 
to  the  judicial  discretion  of  the  court, 
and  create  the  necessity  for  inquiry 
into  the  facts  of  the  case  and  for  an 
examination  of  all  the  surrounding  cir- 
cumstances." Compare  Hascall  v. 
Madison  University,  8  Barb.  174; 
infra,  §  566. 

1  1   Lindley  on   Partnership   (4th 
ed.),  435. 

2  Bruffett  v.  Great  Western  R.  R. 
Co.,  25  111.  353,  357. 
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company  charged  with  an  equitable  lien  for  the  payment  of  his 
claim,  and  has  no  rights  against  the  shareholders  individually. 
The  creditor  of  a  partnership  cannot  object  to  a  bona  fide  transfer 
of  the  firm  assets  to  another  company,  but  may  always  hold  the 
original  partners  liable;  on  the  other  hand,  the  creditor  of  a 
corporation  cannot  object  to  a  change  in  the  membership  of  the 
company  through  a  transfer  of  shares,  while  he  is  entitled  to 
retain  his  equitable  lien  upon  the  company's  funds.  It  is  clear, 
therefore,  that  a  corporation  can  in  no  case  by  its  own  act,  and 
without  the  consent  of  creditors,  transfer  its  obligations  to  another 
company,  even  though  the  security  offered  by  the  latter  company 
be  as  good  as  that  of  the  former;  for  such  transfer  would  be 
in  violation  of  the  original  contract.  But  it  seems  that,  so 
long  as  the  equitable  rights  of  creditors  upon  the  corporate 
assets  are  preserved  unimpaired,  any  change  in  the  corporate 
name,  or  organization  or  membership,  even  though  it  amount, 
in  form,  to  a  consolidation,  may  be  made  without  the  consent 
of  creditors.1 

§  564  It  has  been  decided,  in  accordance  with  these  princi- 
ples, that  a  policy-holder  in  a  life  insurance  company,  or  the 
holder  of  an  annuity,  cannot  be  held  to  have  accepted  the  lia- 
bility of  a  new  company  in  place  of  that  with  which  he  con- 
tracted, unless  there  be  clear  evidence  of  assent ;  and  that  where 
an  ineffectual  attempt  has  been  made  to  transfer  the  rights  of 
such  policy-holder  or  annuitant  to  a  new  company,  he  will  be 
entitled,  upon  the  winding  up  of  the  companies,  to  rank  as  a  credi- 
tor of  the  original  company  with  which  he  contracted.  The  pay- 
ment of  premiums  to  a  new  company  is  not  alone  sufficient  to 
estop  a  policy-holder  from  denying  the  validity  of  a  novation. 
Vice-Chancellor  James  said  :  "  In  order  to  constitute  a  novation 
it  must  be  tripartite,  —  the  creditor,  the  original  debtor,  and  the 
new  debtor  must  all  be  parties  to  it.  ...  It  appears  to  me 
monstrous  that  a  person  having  a  contract  of  this  kind  is  to  be 
told  that  he  has  lost  his  right  under  his  original  contract,  and 
must  take  such  remedy  as  he  may  get  from  some  other  office, 

1  Pennsylvania  College  Cases,  13  Wall.  218,  quoted  supra,  §  562,  note  2. 
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because  he  pays  his  premiums  and  takes  receipts  at  the  place 
where  he  is  told  to  do  so."  J 

§  565.  Novation  by  Consolidation.  —  The  consolidation  of  sev- 
eral corporations  involves  the  dissolution  of  each  company,  and 
the  formation  of  a  new  corporation  by  the  combined  stockhold- 
ers of  the  old.2  There  can  be  no  doubt  that  a  consolidation  may 
be  thus  effected,  at  any  time,  without  the  consent  of  the  creditors 
of  either  company ; 3  but  creditors  cannot  be  compelled  to  give 
up  their  equitable  lien  upon  the  assets  of  the  particular  com- 
pany with  which  they  contracted,  and  to  take  in  place  of  it  the 
obligation  of  the  newly  formed  corporation,  upon  an  equal  foot- 
ing with  all  of  its  creditors. 

Upon  this  principle  it  was  decided  by  the  Supreme  Court  of 
New  Jersey,  that  where  a  railroad  company  had  agreed  to  give 
its  bonds  in  consideration  of  a  loan  of  money  to  be  paid  in 
instalments,  and  afterwards  by  legislative  authority  became 
consolidated  with  other  companies,  the  contract  was  thereby 
rescinded ;  and  no  suit  could  be  maintained  by  the  consolidated 
company  upon  a  tender  of  its  bonds.4  Chief  Justice  Beasley 
said :  "  Neither  the  court  nor  the  legislature  can  alter  the  bar- 
gain between  these  parties.  The  defendant  had  a  right  to  stipu- 
late for  the  bonds  of  a  particular  company,  and  it  is  clear  he 
cannot  be  required  to  accept,  in  lieu  of  the  promised  considera- 
tion, the  obligation  of  any  other  company,  no  matter  how  much 
tlje  latter  may  exceed  in  value  the  former.  There  is  no  legal 
mode  in  which  the  contract  of  a  man  can  be  improved  for  him 
against  his  consent.  As  the  bond  of  the  contracting  company 
formed  the  entire  consideration  for  the  promise  of  the  defendant, 
if  such  company  have  put  it  out  of  its  power  to  render  such 
bond  to  the  defendant,  it  has  destroyed  this  contract  by  its  own 
voluntary  act,  and  has,  in  consequence,  discharged  the  defendant. 

1  In,  re  Manchester  &  London  L.  Compare  In  re  National    Provincial 

Ass.  Co.,  L.  R.  9  Eq.  648,  619  ;  In  L.  Ass.  Co.,  L.  R.  9  Eq.  306. 

re  Family  Endowment  Soc.,  L.  R.  5  2  Supra,  \  543. 

Ch.  132/133  ;  In  re  India  &  London  8  Supra,  \\  561,  562. 

L.  Ass.  Co.,  L.  R.  7  Ch.  651;  Grif-  4  New  Jersey  Midland  Ry.  Co  v. 

fit  h's  Case,  L.  R.  6  Ch.  374 ;  Lindley  Strait,  35  N.  J.  L.  322. 
on  Partnership  (4th  ed.),  463,  464. 
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This  defence  was  met  on  the  argument  by  the  contention  that 
the  New  Jersey,  Hudson,  and  Delaware  Eailroad  Company  had 
not  ceased  to  exist,  but  had  merely  changed  its  name,  and,  in  a 
manner,  the  form  of  its  organization.  Bat  this  view  appears  to 
me  very  unreasonable.  The  consolidated  companies,  in  the  na- 
ture of  things,  cannot  be  the  same  as  one  of  their  constituents. 
Such  a  company  has  larger  purposes,  wider  powers,  and  heavier 
responsibilities  than  those  inherent  in  either  of  its  component 
parts." l  Upon  the  same  principle  it  has  been  held  that  upon 
the  consolidation  of  a  fire  insurance  company  with  another  con> 
pany  engaged  in  the  same  business,  the  policy-holders  in  either 
company  cannot  be  compelled  to  continue  the  payment  of  their 
premiums.2 

§  566.  Rights  of  Creditors  after  a  Reorganization  or  Revivor. — 
Upon  the  dissolution  of  a  corporation  the  rights  of  its  creditors 
become  fixed ;  and  they  are  entitled  to  have  the  assets  left  by 
the  company  applied  in  payment  of  their  claims.  The  forma- 
tion of  a  new  corporation  by  the  stockholders  of  the  old  does 
not  impair  this  right ;  creditors  may  still  hold  the  assets  of  the 
company  with  which  they  contracted,  and  they  have  no  rights 
against  the  new  corporation  or  its  assets.3 

This  consequence  does  not,  however,  necessarily  follow  from 
the  reorganization  of  a  corporation  under  a  new  charter.  We 
have  seen  that  creditors  cannot  complain  of  an  alteration  in  the 
charter  of  a  corporation,  so  long  as  their  security  is  not  dimin- 
ished or  appreciably  altered.  Nor  can  creditors  object  if  the 
same  consequences  are  brought  about  in  the  form  of  a  reorgani- 
zation of  the  company  under  a  new  charter.  A  company  may 
renew  its  corporate  existence  by  accepting  a  new  charter ;  and,  if 
the  nature  of  the  association  be  not  materially  altered,  it  may 
continue  to  manage  its  assets  according  to  the  new  charter,  with- 
out first  obtaining  the  consent  of  creditors.  If,  however,  the  cor- 

1  35  N.  J.  L.  324,  325.  supra.      See   also  Jeaffreson's    Case, 

2  Hamilton  Mutual  Eire  Ins.  Co.    L.  R.  11  Eq.  109 ;  Norton's  Case,  11 
v.  Hobart,  2  Gray,  543.  W.  Rep.  1007,  which  were  cases  of 

8  Wood  v.  Dummer,  3  Mason,  308,    English  limited  companies.     Compare 
and  Bellows  v.  Hallowell  &  Augusta    Booth  v.  Bunce,  33  N.  Y.  139. 
Bank,  2  Mason,  31;   and  see  cases 
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porators  intend  to  form  an  entirely  new  corporation,  with  a  new 
capital  and  subject  to  no  liability  for  the  debts  of  the  old  com- 
pany, the  creditors  of  the  latter  will  have  no  rights  against  the 
new  company,  though  the  membership  of  both  companies  be  the 
same.  Under  these  circumstances  their  only  right  is  to  enforce 
their  equitable  lien  upon  the  assets  of  the  dissolved  corporation. 

Mr.  Justice  Story  said :  "  To  ascertain  whether  a  charter  create 
a  new  corporation  or  merely  continue  the  existence  of  the  old 
one,  we  must  look  to  its  terms,  and  give  them  a  construction 
consistent  with  the  legislative  intent  and  the  intent  of  the  cor- 
porators." 1  Thus,  where  a  new  corporation  was  formed  with  the 
same  name  as  a  corporation  whose  charter  was  about  to  expire,  it 
was  held  that  the  new  company  was  not  liable  for  the  debts  of 
the  old,  although  the  major  part  of  the  stockholders  and  the  offi- 
cers of  both  companies  were  the  same.2  On  the  other  hand,  it  is 
clear  that  if  it  be  the  intention  of  the  parties  to  revive  an  old 
corporation,  whose  charter  has  expired  or  which  has  become  dis- 
solved by  loss  of  an  integral  part,  the  company  will  continue  to  be 
liable  for  its  debts  after  as  before  the  dissolution  and  revivor.3 

§  567.  Reservation  of  Power  to  alter  or  repeal.  —  Creditors 
must  take  notice  of  a  power  of  alteration  reserved  in  the  charter 
of  a  corporation,  and  cannot  complain  of  any  legitimate  exercise 

1  Bellows  v.  Hallowell  &  Augusta  bracing  substantially  the  same  corpo- 
Bank,  2  Mason,  44.     See  infra,  §  666.  rators  and  the  same  territory,  it  will 

2  Bellows  v.  Hallowell  &  Augusta  be  presumed  that  the  legislature  in- 
Bank,  2  Mason,  31 ;  Wyman  v.  Hal-  tended  a  continued  existence   of  the 
lowell  &  Augusta  Bank,  14  Mass.  58  ;  same   corporation,   although  different 
and  see  Bank  of  Port  Gibson  v.  Moore,  powers  are  possessed  under  the  new 
13  Sm.  &  M.  157 ;  Commercial  Bank  charter,  and  different  officers   admin- 
v.  Lockwood,  2  Hairing.  17;  Buffett  ister  its  affairs;   and,  in  the  absence 
v.  Great  Western  R  R.  Co.,  25  111.  of    express  provision   for  their  pay- 
353.  ment   otherwise,  it  will  also  be  pre- 

8  Colchester  v.  Brooke,   7   Q.   B.  sumed  in  such  case  that,  the  legislature 

339,  f3Sl ;    Colchester  v.   Seaber,   3  intended  that  the  liabilities  as  well  as 

Burr.  1866  ;  s.  c.  1  Wm.  Bl.  591.  the  rights  of  property  of  the  corpora- 

In    Broughton    v.    Pensacola,   93  tion  in  its  old  form  should  accompany 

U.    S.   266,  270,   Mr.    Justice   Field  the  corporation  in  its  reorganization." 

said :  "  When  a  new  form  is  given  to  See  also  Milncr  v.  Pensacola,  2  Woods, 

an  old  municipal  corporation,  or  such  632 ;    Goulding  v.  Clark,  34  N.   H. 

a  corporation  is  reorganized  under  a  148  ;  Lea  v.  American,  Atlantic,  &c. 

new  charter,  taking  in  its  new  organ-  Canal  Co.,  3  Abb.  Pr.  N.  s.  12. 
ization  the  place  of  the  old  one,  em- 
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of  the  power.1  A  reservation  of  the  power  of  alteration  and 
repeal  does  not  enable  the  State  to  confiscate  the  rights  of  cred- 
itors, as  by  distributing  the  assets  of  the  company  leaving 
creditors  unpaid,2  or  by  discharging  stockholders  from  a  per- 
sonal liability  for  existing  debts ; 3  but  any  change  in  the  use 
or  application  of  the  corporate  funds,  or  the  agencies  by 
which  those  funds  are  to  be  administered,  may  undoubtedly  be 
effected  under  a  reservation  of  power  to  alter  the  charter  of  the 
company. 

§  568.  Changes  made  in  Pursuance  of  Charter.  —  It  is  clear 
that  the  creditors  of  a  corporation  cannot  complain  of  any  trans- 
action or  engagement  entered  into  by  the  company  in  accordance 
with  the  terms  of  its  charter.4  Creditors  must  be  held  to  know 
the  nature  and  purpose  of  the  corporation  with  which  they  con- 
tract ;  and  hence  they  cannot  object  to  an/  modification  of  their 
rights  or  any  dealing  with  the  corporate  assets,  which  is  expressly 
authorized  by  the  company's  charter. 

Even  a  novation  of  the  contract  of  creditors  may  be  effected,  if 
this  be  expressly  provided  for  in  the  company's  charter.  The 
necessary  consent  must,  under  these  circumstances,  be  deemed  to 
have  been  given  in  advance.  Thus,  in  Hort's  Case  the  deed  of 
settlement  of  an  insurance  company  provided  that  the  funds  of 
the  company  should  alone  be  answerable  for  its  liabilities ;  it  was 
also  provided  that  the  proprietors  should  have  power  to  dissolve 
the  company,  and  thereupon  the  directors  were  to  obtain  from 
some  other  company  an  undertaking  to  pay  the  liabilities  of  the 
former  company,  in  consideration  of  a  transfer  of  a  sufficient 
amount  of  its  assets.  It  was  held  that,  after  a  dissolution  had 
been  effected  under  this  provision,  and  a  transfer  had  been  made 
in  accordance  with  the  provisions  of  the  deed,  the  policy-holders 
of  the  first  company  could  claim  only  as  creditors  of  the  second 
company,  whose  liability  had  been  substituted  in  place  of  that  of 
the  first.5  An  amalgamation  effected  under  a  similar  provision 

1  Read  v.  Frankfort  Bank,  23  Me.         8  See  Hawthorne  v.  Calef,  2  Wall.  10. 
318;  Lothrop  v.  Steadmau,  13  Blatchf.         4  Supra,  §  560. 

143.  6  In,  re  European  Assurance  Corn- 

2  See   Curran  v.   State,  15   How.  pany;  Hort's  Case  and  Grain's  Case, 
312 ;  Barings  v.  Dabney,  19  Wall.  1,  L.  R.  1  Ch.  D.  307,  317 ;  Dowse's 
3  S.  C.  124.  Case,  L.  R.  3  Ch.  384. 
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operates  as  a  transfer  of  the  liabilities  of  the  original  company 
to  the  new  company  formed  by  the  amalgamation.1 

§  569.  Provisions  in  the  Charter  for  the  Benefit  of  Creditors. 
—  Although  the  creditors  of  a  corporation,  not  being  parties  to 
the  charter  contract,  cannot  insist  upon  having  the  charter  con- 
tract upheld  and  carried  out,  yet  provisions  contained  in  a  char- 
ter may,  by  virtue  of  the  contracts  between  a  corporation  and 
its  creditors,  become  enforceable  by  the  latter.  Thus,  we  have 
seen  that  the  capital  stock  of  a  corporation,  provided  by  the 
charter  for  the  purpose  of  giving  credit  to  the  company,  is  by 
implication  pledged  to  creditors  for  the  payment  of  their  claims ; 
and  that  the  capital  cannot  be  withdrawn  without  the  consent 
of  creditors,  unless  provision  be  made  for  their  security.2 

It  would  seem  that  where  the  immediate  purpose  of  a  pro- 
vision in  a  charter  is  to  give  credit  to  a  company  and  to  improve 
the  security  of  its  creditors,  such  provision  must  be  treated  as 
constituting  an  implied  condition  in  every  contract  made  by 
the  company  in  which  its  credit  is  a  material  element.  Thus, 
the  charter  of  the  State  Bank  of  Arkansas  provided  (1)  that  the 
corporation  should  have  a  capital  stock  of  one  million  of  dollars, 
to  be  raised  by  the  sale  of  bonds  of  the  State;  and  also  (2) 
that  certain  other  funds,  specifically  described,  should  be  depos- 
ited therein  by  the  State,  and  constitute  a  part  of  the  capital  of 
the  bank.  It  was  held  by  the  Supreme  Court  of  the  United 
States  that  the  State  of  Arkansas,  although  sole  stockholder  of 
the  bank,  could  not  withdraw  any  portion  of  the  assets  of  the 
bank,  leaving  creditors  unpaid.  Mr.  Justice  Curtis  said  :  "  The 
bank  received  this  money  from  the  State  as  the  fund  to  meet  its 
engagements  with  third  parties  which  the  State,  by  the  charter, 
expressly  authorized  it  to  make  for  the  profit  of  the  State. 
Having  thus  set  apart  this  fund  in  the  hands  of  the  bank,  and 
invited  the  public  to  give  credit  to  it  under  an  assurance  that 
it  had  been  placed  there  for  the  purpose  of  paying  the  liabilities 
of  the  bank  whenever  such  credit  was  given,  a  contract  between 

1  Cocker's  Case,  L.  R.  3  Ch.  D.         2  Supra,  §§  559,  563  et  seq. ;  and. 
1 ;   Barman's  Case,  L.  R.  1  Ch.  D.    see  infra,  §  586  et,  seq. 
326 ;  Doman's  Case,  L.  R.  3  Ck  21, 
26. 
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the  State  and  the  creditor  not  to  withdraw  that  fund  to  his 
injury  at  once  arose.  That  the  charter,  followed  by  the  deposit 
of  the  capital  stock,  amounted  to  an  assurance  held  out  to  the 
public  by  the  State,  that  any  one  who  should  trust  the  bank 
might  rely  on  that  capital  for  payment,  we  cannot  doubt.  And 
when  a  third  person  acted  on  this  assurance,  and  parted  with 
.his  property  on  the  faith  of  it,  the  transaction  had  all  the  ele- 
ments of  a  binding  contract,  and  the  State  could  not  withdraw 
the  fund,  or  any  part  of  it,  without  impairing  its  obligation." l 

§  570.  Upon  the  same  principle,  it  has  been  decided  that  a 
clause  in  the  charter  of  a  bank  created  by  the  State  for  its  own 
benefit,  which  provided  that  the  bills  and  notes  of  the  bank  should 
be  received  in  payment  of  taxes  and  other  debts  due  to  the  State, 
must  be  considered  as  impliedly  incorporated  into  every  bill  or 
note  issued  by  the  bank ;  and  that  a  contract  was  thus  created 
through  the  agency  of  the  bank  between  the  State  and  every 
bill  or  note  holder,  which  could  not  be  impaired  by  subsequent 
legislation.2 

It  has  likewise  been  held  that  a  provision  in  the  charter  of  a 
corporation,  making  its  shareholders  individually  responsible  for 
its  debts,  cannot  be  repealed  with  respect  to  creditors  who  have 
already  contracted  with  the  company.3 

But  subscribers  for  new  shares  may  be  discharged  from  in- 
dividual liability  on  account  of  existing  debts,  and  existing 
shareholders  may  be  discharged  from  liability  for  future  debts 
incurred  by  the  company,  without  impairing  the  rights  of  cred- 
itors.4 Creditors  of  a  corporation  have  no  right  to  object  to  an 
alteration  of  the  company's  charter;  they  are  merely  entitled  to 
have  their  own  contract  with  the  company  respected. 

§  571.  Creditors  are  entitled  to  protect  their  Equitable  Lien. 
—  We  have  seen  that  the  creditors  of  a  corporation  have  no 
right  whatever  to  interfere  with  the  management  of  the  com- 

1  15  How.  311  *  Ochiltree    v.    Railroad    Co.,  21 

2  Woodruff  v.  Trapnall,  10  How.  Wall.  249,  54-  Mo.  113 ;  Robinson  v. 
190 ;  Furman  v.  Nichol,  8  Wall.  44 ;  Bank  of  Darien,  18  Ga.  87 ;  Wood- 
Keith  v.  Clark,  97  U.  S.  454.  ruff  v.  Trapnall,  10  How.  206. 

8  Hawthorne  v.  Calef,  2  Wall.  10  ; 
infra,  §  608. 
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pany's  affairs.1  The  unrestricted  power  of  dealing  with  the 
property  of  a  trading  corporation  is  essential  to  the  successful 
prosecution  of  its  enterprise ;  and  persons  contracting  with  such 
a  company  must  be  held  to  contract  with  the  knowledge  that 
their  whole  security  may  be  lost  by  an  unsuccessful  speculation 
over  which  they  have  no  control. 

But  the  equitable  lien  of  creditors  upon  the  assets  of  a  cor- 
poration is  subject  to  a  power  of  management  only.  The  com- 
pany cannot  wilfully  destroy  the  security  of  its  creditors,  or 
appropriate  the  corporate  assets  to  the  use  of  its  shareholders. 
So  long  as  the  officers  of  a  corporation  do  not  exceed  the  wide 
discretionary  powrers  to  which  creditors  must  be  held  to  have 
assented,  the  latter  cannot  complain ;  but  any  waste  or  misap- 
plication of  the  property  of  a  corporation  is  in  violation  of  the 
equitable  lien  of  its  creditors,  and  may  be  restrained  by  a  court 
of  equity,  upon  general  principles  of  equity  jurisprudence. 

The  right  of  a  creditor  to  prevent  waste  of  the  assets  of  a 
corporation,  and  the  right  of  a  stockholder  to  interfere  under 
similar  circumstances,  rest  upon  entirely  different  grounds.  The 
stockholders  of  a  corporation  constitute  the  corporation  itself; 
they  have  united  under  the  charter-contract  for  their  mutual 
benefit,  and  each  stockholder  is  in  equity  the  owner  of  a  share 
of  the  corporate  property  and  rights.  Hence  any  violation  of 
the  charter,  or  any  unauthorized  application  of  the  corporate 
funds,  is  a  violation  of  the  equitable  rights  of  every  dissenting 
stockholder,  and  presents  a  ground  for  equitable  interference.2 

A  creditor,  however,  is  not  a  party  to  the  charter-contract, 
and  has  no  right  to  complain  though  the  charter-contract  be 
violated  or  rescinded.  The  rights  of  a  creditor  are  based  wholly 
upon  the  express  or  implied  terms  of  his  contract  with  the  cor- 
poration. Hence  a  creditor  cannot  interfere  with  the  agents  of 
a  corporation ;  and  he  is  not  interested  in  the  disposition  made 
of  surplus  funds  of  the  company,  or  in  the  management  of  its 
affairs,  so  long  as  the  company  is  not  insolvent  or  in  danger  of 
being  rendered  insolvent  by  waste  of  its  assets.  On  the  other 
hand,  the  unanimous  consent  of  the  members  of  a  corporation 

1  Supra,  §  560.  2  Supra,  Chapter  VI. 
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would  not  legalize  any  dealing  with  the  company's  assets,  in 
violation  of  the  equitable  lien  of  its  creditors.1 

§  572.  Thus,  in  Conro  v.  Gray,2  a  receiver  was  appointed  at 
the  suit  of  a  simple-contract  creditor,  to  prevent  the  agents  of 
a  corporation  from  committing  waste  and  misapplication  of  its 
funds  to  the  complainant's  injury.  Mr.  Justice  Paige  said: 
"  Horace  Gray,  as  president  of  the  Port  Henry  Iron  Co.,  was  a 
trustee  of  the  creditors  of  the  company.  His  assignments  of  the 
property,  if  it  belonged  to  the  company,  was  a  trust  fund  for  the 
payment  of  its  creditors.  And  such  creditors  having  claims  on 
such  fund  for  the  payment  of  their  debts,  had  a  right,  before 
proceeding  to  judgment  and  execution,  to  file  a  bill  against  the 
corporation  and  the  assignees  of  Gray,  to  prevent  a  misapplica- 
tion of  the  trust  fund,  and  to  secure  its  application  to  its  legiti- 
mate uses ;  viz.,  the  payment  of  the  debts  oT  the  company.3  And 
the  court,  to  accomplish  this  object,  may  appoint  a  receiver,  or 
require  security  for  the  due  preservation  and  appropriation  of 
the  property." 

The  cases  of  Kearns  v.  Leaf  and  Aldebert  v.  Leaf 4  are  worthy 
of  careful  consideration  in  this  connection.  In  those  cases,  a 
policy-holder  in  a  joint-stock  insurance  company,  whose  share- 
holders were  discharged  from  personal  liability,  and  whose  funds 
were  made  liable  to  pay  the  sum  insured,  by  provision  in  the 
company's  deed  and  in  the  plaintiff's  policy,  was  held  to  be  en- 
titled to  an  injunction  to  restrain  the  company  from  transferring 
its  assets  to  another  company,  without  first  making  provision  for 
the  payment  of  the  plaintiff's  policy.5 

1  In    Lotlirop    v.     Stedman,    13    of  St.  Mary's  v.  St.  John,  29  Ala.  566, 
Blatclif.  141,  Shipman,  J.,  said :  "  The    609  ;  infra,  §  585. 

principle  that  a  stockholder  of  a  cor-  8  Citing  Story's  Eq.,  §  §  827,  835, 

poration    cannot    maintain  a  bill    in  851 ;  Innes  agt.  Lansing,  7  Paige,  583. 

equity  against  a  wrong-doer  to  pre-  4  1  H.  &  M.  681. 

vent  an    injury  to    the   corporation,  6  The  effect  of  the  provision  dis- 

unless  it   shall  be  averred  and  shall  charging  the  shareholders  of  the  com- 

affirrnatively  appear  that  the  corpora-  pany  and  making  its  funds  liable  for 

tion  has  refused  to  take  measures  to  the  payment  of  debts  seems  to  have 

protect  itself,  does  not  extend  to  a  bill  been  to  place  the  company  upon  the 

•which  is  in  good  faith  filed  by  a  cred-  same  footing  as  a  corporation  in  this 

itor."  respect.    See,  per  Lord  Justice  Turner, 

2  4  How.  Pr.  165.     See  also  Bank  In  re  State  Tire  Ins.  Co.,  11  W.  R. 
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§  573.  To  what  Extent  a  Corporation  may  distribute  its  Assets. 
—  The  lien  of  the  creditors  of  a  corporation  upon  the  corporate 
assets  is  a  purely  equitable  claim,  and  may  therefore,  in  all 
cases,  be  moulded  according  to  the  requirements  of  justica  It 
attaches  upon  all  the  assets  of  a  corporation  while  belonging  to 
it;  but,  as  has  been  shown  in  previous  sections,  it  is  subject  to  a 
general  power  of  management  in  the  company  acting  through  its 
agents ;  and  under  this  power  the  corporation  may  deal  with 
and  dispose  of  its  property  to  almost  any  extent,  so  long  as  it 
acts  in  good  faith  for  the  purpose  of  obtaining  profits  upon  the 
capital  invested.  Nor  can  creditors  complain  of  any  application 
or  distribution  made  of  the  assets  of  a  corporation,  so  long  as  a 
sufficient  sum  is  preserved  to  secure  their  claims.  A  corporation 
may,  without  violating  any  rights  of  existing  creditors,  diminish 
its  assets  to  any  extent,  so  long  as  a  fund  sufficient  to  meet  their 
claims  at  maturity  is  set  apart.1 

Thus,  upon  the  dissolution  of  a  corporation,  or  upon  winding 
up  a  company's  business  before  a  dissolution,  its  assets  may 


1012  ;  In  re  European  Ass.  Co.,  L.  R. 
1  Ch.  D.  320.  In  Aldebert  v.  Leaf 
(pp.  707,  708)  Vice-Chancellor  Page- 
Wood  said :  "  I  apprehend  that  under 
these  stipulations  the  policy-holders 
have  no  right  to  meddle  with  anything, 
wise  or  unwise,  which  the  company 
may  do  in  accordance  with  the  deed. 
For  example,  if  the  company  invest  in 
a  hazardous  or  even  ruinous  security, 
the  policy-holders  are  not  entitled  to 
interfere.  It  would  be  extremely  mis- 
chievous to  allow  such  interference. 
Still,  the  conduct  of  the  company  might 
reach  a  point  of  absolute  waste  of  the 
assets  in  contravention  of  the  provi- 
sions of  the  deed,  at  which  the  right  of 
the  policy-holders  to  intervene  might 
be  considered  to  arise.  .  .  .  The  prin- 
ciple on  which  the  plaintiff's  case  is 
founded  here  is,  that  the  fund  which 
was  held  out  to  him  as  his  security, 
and  to  which  he  has  himself  contrib- 
uted, shall  not  be  misapplied  contrary 
to  the  provisions  of  the  deed.  He 
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says  that  he  comes  here  to  prevent  a 
waste  of  the  assets.  His  position  is 
somewhat  analogous  to  that  of  a  person 
having  a  contingent  debt  against  .a 
testator's  estate,  who  may  come  into 
this  court  to  prevent  the  estate  being 
paid  away  to  legatees,  or  wasted  or 
thrown  away  by  the  executors.  The 
argument  of  the  company,  as  I  under- 
stand it,  goes  this  length,  that  the 
policy-holder  is  simply  a  contingent 
future  creditor  minus  the  personal 
remedy.  ...  In  my  opinion  the  plain- 
tiff did  acquire  under  that  contract 
such  a  species  of  interest  iu  the  fund 
as  would  entitle  him  to  interfere  to 
save  the  property  from  being  wasted 
contrary  to  the  provisions  of  the  deed." 
See  also  Evans  v.  Coventry,  5  De  G. 
M.  &  G.  911 ;  Re  State  Fire  Ins.  Co., 
1  H.  &  M.  457. 

1  With  regard  to  the  duty  of  a  cor- 
poration not  to  diminish  its  capital 
below  the  amount  fixed  by  the  charter, 
see  infra,  §  586  et  seq. 


CHAP.  X.]  BIGHTS   OF   CREDITORS.  §  574 

be  distributed  among  the  stockholders,  after  making  provision 
for  paying  the  company's  debts ;  and  a  corporation  may  at  any 
time  consolidate  with  another  company,  or  make  a  complete 
transfer  of  its  business,  upon  providing  its  creditors  with  proper 
security.1  It  is  likewise  the  undoubted  right  of  a  corporation, 
while  continuing  its  operations,  to  distribute  among  its  stock- 
holders, as  profits,  any  surplus  over  and  above  the  amount  of  its 
debts,  provided  the  capital  of  the  company  be  not  diminished 
below  the  amount  fixed  by  its  charter.2 

§  574.  Transfer  of  Assets  of  an  Insolvent  Corporation. — But 
a  corporation  has  no  right  to  give  away  its  property,  leaving  its 
creditors  without  security.  If  the  assets  of  a  company  are  not 
more  than  sufficient  to  secure  the  claims  of  its  creditors,  any 
further  transfer  of  assets,  unless  made  in  due  course  of  busi- 
ness and  for  value,  is  in  excess  of  the  powers  of  management  to 
which  the  creditors  must  be  held  to  have  assented ;  and  in  such 
case  the  lien  of  creditors  will  not  be  divested  by  the  transfer, 
but  may  be  enforced  in  equity  until  the  property  has  reached 
the  hands  of  a  bona  fide  purchaser  for  value.3  Thus,  in  Wood  v. 
Dummer,4  a  suit  in  equity  was  brought  by  the  unpaid  creditors 
of  a  bank  against  its  stockholders,  upon  the  ground  that  the 
bank,  while  insolvent,  had  divided  three-fourths  of  its  capital 
stock  amongst  the  defendants,  leaving  the  plaintiff's  claims  un- 
paid. Mr.  Justice  Story  decided  that  the  defendants  were  liable 
to  refund  so  much  of  the  assets  received  by  them  as  was  neces- 
sary to  satisfy  the  outstanding  debts  of  the  bank,  basing  his 
decision  upon  the  ground  that  the  capital  stock  was  a  trust  fund, 
pledged  to  the  payment  of  the  company's  debts.  "  If  the  capital 
stock  is  a  trust  fund,  then  it  may  be  followed  by  the  creditors 
into  the  hands  of  any  persons  having  notice  of  the  trust  attach- 
ing to  it.  As  to  the  stockholders  themselves,  there  can  be  no 
pretence  to  say,  both  in  law  and  in  fact,  they  are  not  affected 
with  the  most  ample  notice."5 

1  Supra,  §  565.  6  3  Mason,   311,   312  ;    see  also 

2  Infra,  \  593.  Curran  ».  State,  15  How.  307 ;  Kail- 
8  See  Tinkham  v.  Borst,  31  Barb,    road  Co.  v.  Howard,  7  Wall.  392,  409 ; 

407.  National  Trust  Co.  v.  Miller,  33  N.  J. 

4  3  Mason,  308.  Eq.  155,  163 ;  Hollister  v.  The  Hoi- 
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§  575.  Debts  and  Stock  Subscriptions  are  Equitable  Assets.  — 
All  the  assets  of  a  corporation,  whether  they  be  legal  or  equi- 
table, are  pledged  as  security  for  the  claims  of  creditors.  Debts 
due  the  company  are  equitable  assets,  and  may  be  reached  by 
creditors  through  the  aid  of  a  court  of  chancery.  And  upon  the 
same  principle  it  follows  that  the  liability  of  the  shareholders  of 
a  corporation^,  upon  their  stock  subscriptions,  may  be  enforced  at 
the  suit  of  creditors  whenever  the  legal  assets  of  the  company 
are  insufficient  to  satisfy  their  claims.  The  stock  subscriptions 
of  the  members  of  a  corporation  are  as  much  a  part  of  the  capital 
of  the  company  as  sums  already  paid  in;  and,  together  with 
all  other  property  and  rights  belonging  to  the  company,  having 
a  salable  value,  constitute  the  assets  of  the  corporation,  and  are 
pledged  for  the  payment  of  its  debts.1 

§  576.  Conditions  Precedent  to  Liability  of  Stockholders.  — 
It  has  been  shown  in  a  previous  chapter  that  the  liability  of  the 
members  of  a  corporation  to  contribute  the  amount  of  capital 
subscribed  by  them  is,  by  the  terms  of  their  contract,  subject  to 
certain  conditions  precedent  with  regard  to  the  time  and  manner 
of  making  payments.2  Conditions  of  this  character  can  never 
be  set  up  against  creditors  so  as  to  deprive  them  of  their  right 
to  apply  unpaid  capital  of  a  company  in  satisfaction  of  their 
claims.  Thus,  it  is  an  implied  condition  precedent  to  the  liabil- 

lister  Bank,  2  Abb.  App.  Dec.  367 ;  ors  have  the  same  right  to  look  to  it 

Gillett  v.  Moody,  3  N.  Y.  479 ;  Bart-  as  to   anything  else,    and   the    same 

lett  v .  Drew,  57  N.  Y.  589 ;  Reid  v.  right  to  insist  upon  its  payment  as 

Eatonton  Co.,  40  Ga.  98,  104 ;  Bank  upon  the  payment  of  any  other  debt 

of  St.   Mary's   v.  St.  John,  25  Ala.  due  the  company.     As  regards  cred- 

566.  itors,  there  is  no  distinction  between 

1  In  Sanger  v.  Upton,  91  U.   S.  such  a  demand  and  any  other  asset 

60,  Mr.  Justice  Swayne  said  :  "  The  which  may  form  a  part  of  the  property 

capital  stock  of  an  incorporated  com-  and  effects  of  the  corporation."    Spack- 

pany  is  a  fund  set  apart  for  the  pay-  man  v.  Evans,  L.  II.  3  H.  L.  198 ; 

ment  of  its  debts.   .    .   .  The  credit-  Bassett  v.  St.  Albans  Hotel  Co.,  47 

ors  have  a  lien  upon  it  in  equity.  .  .  .  Vt.  314 ;  Jeaffreson's  Case,  L.  II.  11 

It  is  publicly  pledged  to  those  who  Eq.  115  ;  County  of  Morgan  v.  Allen, 

deal  with  the   corporation,   for  their  103  U.  S.  498 ;  per  Mr.  Justice  Grier 

security.     Unpaid  stock  is  as  much  a  in  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 

part  of  this  pledge,  and  as  much  a  part  387 ;  and  see  infra,  §  577  et  seq. 
of  the  assets  of  the  company,  as  the          2  Supra,  §§  276-285. 
cash  which  has  been  paid  in.     Credit- 
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ity  of  the  members  of  a  corporation  to  contribute  the  amount 
of  their  shares,  that  the  whole  capital  of  the  company  shall 
have  been  subscribed ;  for  until  then  the  company  would  have 
no  authority  to  begin  to  carry  on  its  business,  and  the  use  of 
capita^  would  not  be  required.1  But  if  a  corporation  should, 
in  violation  of  its  charter,  begin  to  carry  on  business,  and  incur 
debts  before  the  full  amount  of  capital  required  by  law  has 
been  obtained,  there  can  be  no  doubt  that  its  shareholders  would 
be  liable  to  contribute  the  amount  of  their  shares,  if  necessary 
to  pay  creditors.  One  of  the  main  objects  of  requiring  the 
nominal  capital  of  a  corporation  to  be  fully  subscribed  before  it 
may  begin  to  carry  on  business,  is  to  provide  creditors  with  a 
certain  fund  as  security.  If  the  agents  of  a  corporation  incur 
debts  within  the  scope  of  their  apparent  powers,  this  is  a  represen- 
tation to  the  public  that  the  amount  of  capital  required  by  law 
has  been  subscribed  ;  and  if  the  representations  thus  made  were 
false,  it  is  clear  that  the  members  of  the  company,  who  are  the 
real  principals,  should  suffer  any  loss  which  may  ensue,  rather 
than  innocent  third  parties  who  have  been  misled.2 

§  577.  And  so,  also,  though  it  be  expressly  provided  by  the 
charter  of  a  company  that  the  shareholders  shall  be  liable  to  pay 
their  stock  subscriptions  in  instalments  when  called  upon  by  the 
board  of  directors,  the  latter  cannot,  by  refusing  to  make  a  call, 
deprive  the  creditors  of  their  remedy.  The  liability  of  the 
shareholders  to  contribute  their  shares  of  the  capital  of  the  cor- 
poration is  an  absolute  one,  and  the  corporation  is  authorized  to 
pledge  this  liability  as  security  for  creditors.  The  directors  are 
merely  invested  by  the  company  with  a  discretion  with  regard 
to  the  time  of  requiring  the  payment  of  the  capital  subscribed 
for  use  in  the  company's  business.  And  if  the  agents  of  a  cor- 
poration prefer  to  carry  on  its  business  upon  borrowed  money, 
rather  than  to  use  its  own  capital,  those  who  have  advanced  the 
funds  cannot  be  made  the  losers.  In  such  cases,  if  the  directors 
fail  to  call  in  the  capital  of  the  company  in  order  to  pay  its 
debts,  creditors  may  obtain  relief  by  bill  in  chancery,  or  they 
may  have  a  receiver  or  assignee  appointed,  with  power  to  collect 

1  Supra,  §  276.  2  Compare  supra,  §  285. 
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the  assets  of  the  company,  and  to  apply  them  in  payment  of  its 
debts.1 

§  578.  Insolvency  does  not  destroy  the  Power  of  Manage- 
ment. —  The  insolvency  of  a  corporation  does  not,  per  se,  put  an 
end  to  the  power  of  the  company  to  manage  its  assets,  or. fix  the 
lien  of  creditors  upon  the  specific  property  in  hand.  It  would 
be  productive  of  the  greatest  inconvenience  to  permit  the  cred- 
itors of  a  corporation  to  interfere  with  its  management,  upon 
the  sole  ground  that  the  company's  debts  are  in  excess  of  its 
available  assets.  A  corporation  is  authorized  to  continue  the 
management  of  its  affairs,  to  deal  with  its  property,  and  to 
assign  it  for  value  in  due  course  of  business,  notwithstanding  its 
actual  insolvency,  so  long  as  there  is  an  honest  intention  and  a 
reasonable  expectation  on  the  part  of  the  company  of  redeeming 
its  fortunes ;  and  it  is  only  when  a  corporation  is  about  to  de- 
fraud its  creditors  by  waste  of  its  assets,  or  when  the  insolvency 
of  the  company  is  hopeless,  so  that  further  prosecution  of  the 
enterprise  would  clearly  be  at  the  expense  of  the  creditors,  that 
the  latter  may  interfere  to  protect  their  lien.2  It  has  accord- 
ingly been  held  that  a  corporation,  while  insolvent,  and  there- 
fore unable  to  pay  all  of  its  creditors  in  full,  may  continue  its 
operations  and  pay  off  debts  in  regular  course  of  business,  though 
a  part  of  the  creditors  be  thereby  deprived  of  their  security.3 


1  Salmon  n.  Hamborough  Co.,  1 
Cas.  in  Ch.  204 ;  Hatch  v.  Dana,  101 
U.  S.  205,  214 ;  Myers  «?.  Seeley,  10 
N.  B.  Reg.  411 ;  Ogilvie  v.  Knox 
Ins.  Co.,  22  How.  380;  Sanger  v. 
Upton,  91  U.  S.  56 ;  Marsh  v.  Bur- 
roughs, 1  Woods,  463  ;  Germautown, 
&c.  Ry.  Co.  v.  Fitter,  60  Pa.  St.  124; 
Ward  v.  Greswoldville  Mfg.  Co.,  16 
Conn.  601  ;  Allen  ».  Montgomery 
R.  R.  Co.,  11  Ala.  437 ;  Curry  v. 
Woodward,  53  Ala.  375;  Adler  v. 
Milwaukee,  &c.  Brick  Co.,  13  Wis. 
60;  Hyatt  ».  Smith,  25  Barb.  457; 
Dayton  v.  Borst,  31  N.  Y.  435  ;  Henry 
v.  Vermillion  County  R.  R.  Co.,  17 
Ohio,  187,  191;  Dalton,  &c.  R.  R. 
Co.  v.  McDaniel,  56  Ga.  191 ;  but  see 
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Louisiana  Paper  Co.  v.  Waples,  3 
Woods,  34;  Chandler  v.  Siddle,  10 
N.  B.  Reg.  236. 

As  to  whether  the  agents  of  a  cor- 
poration can,  by  making  a  voluntary 
assignment  for  the  benefit  of  creditors, 
confer  upon  the  assignee  the  power  to 
make  assessments  and  call  in  unpaid 
capital,  see  Hill  v.  Reed,  16  Barb. 
280 ;  Hurlbut  v.  Root,  12  How.  Pr. 
511;  Hurlbut  v.  Carter,  21  Barb. 
221. 

2  Compare  supra,  §§  571,  572. 

8  Pond  v.  Framiugham,  &c.  R.  R. 
Co.,  130  Mass.  134;  Catlin  v.  Eagle 
Bank,  6  Conn.  232 ;  Savings  Bank  v. 
Bates,  8  Conn.  506 ;  Bishop  v.  Brain- 
erd,  28  Conn.  301 ;  Hoyt  v.  Sheldon, 


CHAP.  X.]  EIGHTS   OF  CKEDITOKS.  §  579 

§  579.    Duties   of  the  Agents  of  an  Insolvent  Corporation.  — 

A  corporation  which  has  voluntarily  ceased  to  carry  on  business, 
or  whose  right  to  use  the  corporate  assets  for  business  purposes 
has  expired,  continues  to  hold  its  assets  subject  to  the  equitable 
lien  of  creditors.  If  the  company  be  insolvent  under  these  cir- 
cumstances, it  is  apparent  that  its  stockholders  have  no  fur- 
ther interest  in  the  assets  remaining;  their  equitable  rights  have 
been  wholly  superseded  by  the  equitable  rights  of  creditors. 

It  is  the  duty  of  the  directors  and  other  agents  of  an  insolvent 
corporation  to  preserve  its  assets  for  the  benefit  of  creditors. 
The  legal  ownership  of  the  assets  is  not  altered  by  insolvency, 
and  the  regular  agents  of  the  company  retain  the  same  powers 
of  management  with  which  they  were  originally  invested.  But 
upon  the  insolvency  of  a  corporation  the  equitable  lien  of  cred- 
itors attaches  upon  all  of  the  company's  assets ;  and  the  directors 
or  managing  agents,  who  originally  stood  in  a  fiduciary  relation 
to  the  company's  members,1  become  placed  in  a  fiduciary  rela- 
tion to  its  creditors.  Accordingly,  it  has  been  held  that  it  is 
the  duty  of  the  directors  of  an  insolvent  corporation  to  manage 
the  company's  assets  with  a  strict  regard  for  the  interests  of  its 
creditors.  They  cannot  give  away  the  company's  property  gra- 

3  Bosw.  269 ;  Carey  v.  Giles,  10  Ga.  it  towards  the  payment  of  the  plain- 
9 ;  Curtis  v.  Leavitt,  15  N.  Y.  10,  tiffs'  claim,  or  of  making  any  other 
108,  138,  198  ;  State  v.  Bank  of  Md.,  arrangement  for  the  liquidation  of 
6  G.  &  J.  219,  220;  infra,  §§580,  their  indebtedness  which  they  chose, 
582.  in  the  same  manner  as  if  they  were 
In  Pondville  Co.  v.  Clark,  25  Conn,  solvent ;  and  it  might  equally  be  col- 
97,  which  was  an  action  by  a  corpora-  lected  of  them  by  a  suit  in  favor  of  the 
tion  upon  a  note  given  by  one  of  its  defendant,  or  by  a  set-off  in  a  suit 
stockholders  in  payment  of  his  stock  brought  by  them  against  him,  or  it 
subscription,  it  was  held  that  the  stock-  might  be  factorized  by  the  defendant's 
holder  might  set  off  a  debt  due  him  by  creditors.  The  occurrence  of  such 
the  company,  although  the  company  insolvency  would  not  take  away  or  at 
was  insolvent  at  the  time.  Storrs,  J.,  all  impair  their  previous  power  to 
said :  "  The  mere  insolvency  of  the  manage  their  affairs,  nor  would  it  con- 
plaintiffs,  using  that  term  in  its  ordi-  vert,  of  itself,  their  property  into  a 
nary  sense  to  denote  generally  an  trust  fund  for  the  benefit  of  their 
inability  to  pay  their  debts,  would  not  creditors."  See  also  Goodwin  v.  Mc- 
prevent  them  from  paying  the  debt  Gehee,  15  Ala.  246-248. 
due  the  defendant,  in  preference  to  l  Supra,  §  243. 
any  other  of  their  debts,  or  of  applying 
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tuitously,  or  sell  it  at  a  sacrifice  in  the  interest  of  others,  even 
with  the  consent  of  the  stockholders ;  and  if  themselves  cred- 
itors, they  cannot  secure  any  advantage  or  preference  in  the 
payment  of  their  claims,  at  the  expense  of  the  other  creditors.1 

§  580.  The  general  principles  underlying  this  doctrine  were 
stated  very  clearly  by  the  Supreme  Court  of  Tennessee  in  Marr 
•y.  Bank  of  West  Tennessee.2  In  that  case  a  suit  in  equity  was 
brought  by  a  single  judgment  creditor  of  an  insolvent  bank,  in 
order  to  have  equitable  assets  applied  in  payment  of  his  claim  ; 
but  it  was  held  that  the  officers  of  the  corporation  were  entitled 
to  protect  the  right  of  all  the  creditors  to  an  equal  distribution 
of  the  company's  funds.  Milligan,  J.,  delivering  the  opinion  of 
the  court,  said :  "  By  the  insolvency  of  the  bank  the  corporation 
is  rendered  incapable  of  pursuing  the  objects  for  which  it  was 
created,  without  defrauding  the  public  and  existing  creditors. 
Its  officers  or  agents  properly  ceased  to  use  its  franchises  after 
the  insolvency  was  ascertained  ;  but  their  responsibility  as  to 
the  assets  did  not  cease.  They  continued  to  hold  them  as 
before;  not  for  themselves  or  for  the  use  and  benefit  of  the 
stockholders,  but  for  the  creditors  of  the  corporation.  .  .  .  After 
the  insolvency  of  the  corporation,  although  the  legal  ownership 
of  the  assets  may  continue  as  before,  the  beneficial  interest  of 
the  stockholders  clearly  no  longer  exists.  A  state  of  insolvency 
presupposes  that  the  capital  stock  and  assets  are  insufficient  to 
meet  its  liabilities.  The  stockholders,  having  incurred  no  per- 
sonal liability  for  the  debts  of  the  corporation,  have,  in  point  of 
fact,  no  interest  in  the  disposition  of  the  assets  of  the  bank 
after  its  insolvency.  In  equity,  as  well  as  at  law,  the  beneficial 
interest  therein  belongs  to  the  creditors.  The  capital  is  the 
fund  they  trusted,  and  to  which,  with  the  after-acquired  prop- 
erty or  assets  of  the  corporation,  they  can  alone  look  for  indem- 
nity. Both  stand  pledged  for  the  payment  of  the  corporation 

1  Bradley  v.   Farwell,   1    Holmes  398 ;    Smith  v.  Lansing,   22   N.   T. 

(U.  S.),  433;  Druryw.  Cross,  7  Wall.  521.     Compare  Whitwell  v.  Warner, 

299 ;  Jackson  v.  Ludeliug,  21  Wall.  20  Vt.  425  ;  Buell  v.  Buckingham,  16 

616  ;    Richards   v.   New   Hampshire  Iowa,  284,  296 ;  Hopkins  &  Johnson's 

Ins.  Co.,  43  N.  H.  263 ;  San  Fran-  Appeal,  90  Pa.  St.  69. 

Cisco,  &c.  TL  R.  Co.  v.  Bee,  48  Cal.  2  4  Coldw.  471,  484. 
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debts,  and  a  court  of  equity  will  follow  them  into  the  hands  of 
stockholders  or  other  persons  receiving  them  with  notice  for  the 
benefit  of  the  creditors. 

"  From  this  view  of  the  case,  it  seems  to  follow  as  a  necessary 
consequence,  after  the  admitted  insolvency  of  the  bank  and  the 
non-use  of  its  franchises,  that  the  officers  or  agents  of  the  cor- 
poration in  whose  hands  the  assets  remain  hold  them  as  quasi 
trustees  for  the  creditors,  and  as  such  may  defend  the  right  and 
title  thereto  of  all  the  creditors  or  cestui  que  trusts" 

It  is  the  right  and  duty  of  the  managing  agents  of  an  insol- 
vent corporation  to  pay  off  the  company's  creditors.  If  the 
company  has  ceased  to  carry  on  business,  they  may  wind  up 
its  affairs  and  distribute  the  whole  of  its  assets ; l  or  they  may 
make  an  assignment  to  trustees  to  pay  all  the  creditors  equally.2 

§  581.  The  Rights  of  Creditors  Equal  —  Preferences.  —  It 
seems  clear,  upon  general  principles,  that  an  insolvent  corpo- 
ration which  has  ceased  to  carry  on  business  cannot  distribute 
its  assets  unequally,  and  prefer  certain  creditors  at  the  expense 
of  the  others.  The  equitable  lien  of  creditors  upon  the  corpo- 
rate assets  is  for  the  benefit  of  all  the  creditors  equally ;  and  if 
the  corporation  can  divest  this  lien  so  as  to  prefer  one  creditor 
to  another,  this  must  be  done  by  virtue  of  the  powers  of  man- 
agement with  which  the  company  and  its  agents  have  been 
intrusted. 

The  creditors  of  a  corporation  must  necessarily  be  held  to 
have  consented  that  the  company's  assets  may  be  used  by  its 
agents  in  order  to  carry  on  the  business  and  to  further  any  of 
the  purposes  for  which  the  company  was  formed.3  But  the  pur- 
poses of  a  corporation  are  not  furthered  in  any  manner  by  giving 
it  the  power,  when  insolvent  and  after  its  regular  business  has 
been  closed,  to  distribute  its  assets  unequally  among  the  cred- 
itors, for  whose  sole  benefit  it  then  holds  them ;  nor  is  it  rea- 


1  Supra,  §§  217,  240.  Callie  v.  Walton,  37  Ga.  612;  Flint 

2  De  Ruyterv.  St.  Peter's  Church,  v.  Clinton  Co.,  12  N.  H.  435  ;  Popet?. 
3  N.  Y.  238,  3  Barb.  Ch.  124  ;  Hax-  Brandon,  2  Stew.  401 ;  Allen  v.  Mont- 
turn  v.  Bishop,  3  Wend.  13 ;  Hill  v.  gomery  K   R.   Co.,   11    Ala.  N.   s. 
Reed,  16  Barb.  281 ;  State  v.  Bank  of  451 ;  supra,  §  240. 

Maryland,  6  G.  &  J.  219,  220 ;  Me-         8  Supra,  §  560. 
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sonable  to  suppose  that  creditors  of  a  corporation  intend  to  allow 
the  company  or  its  agents  the  power,  after  ceasing  to  carry  on 
business,  to  prefer  a  portion  of  the  creditors,  according  to  inter- 
est or  mere  whim,  and  to  pay  their  claims  in  full,  leaving  the 
others  wholly  without  redress. 

It  has  been  decided,  accordingly,  that  a  stockholder  in  a  cor- 
poration cannot,  when  sued  upon  his  stock  subscription,  set  off  a 
debt  due  by  the  company ;  and  that  he  can  obtain  payment  of 
his  claim  only,  in  common  with  all  other  creditors,  after  con- 
tributing the  amount  of  his  stock  liability  in  full.  In  Sawyer 
v.  Hoag 1  Mr.  Justice  Miller  said  :  "  The  debts  must  be  mutual ; 
must  be  in  the  same  right.  The  case  before  us  is  not  of  that 
character.  The  debt  which  the  appellant  owed  for  his  stock 
was  a  trust  fund  devoted  to  the  payment  of  all  the  creditors  of 
the  company.  As  soon  as  the  company  became  insolvent,  and 
this  fact  became  known  to  the  appellant,  the  righb  of  set-off  for 
an  ordinary  debt  to  its  full  amount  ceased.  It  became  a  fund 
belonging  equally,  in  equity,  to  all  the  creditors,  and  could  not 
be  appropriated  by  the  debtor  to  the  exclusive  payment  of  his 
own  claim."  2 

§  582.  In  accordance  with  this  principle,  it  was  held  in  Brad- 
ley v.  Farwell 3  that  directors  of  an  insolvent  corporation  who 
are  creditors  of  the  company  cannot  secure  to  themselves  any 
preference  or  advantage  over  other  creditors  in  the  payment  of 
their  claims. 

However,  it  is  generally  considered  to  be  a  settled  rule  of  law, 


1  17  Wall.  610. 

2  17  Wall.  622.     See  also  Good- 
win v.  McGehee,  11  Ala.  N.  s.  246 ; 
Lawrence  v.  Nelson,  21  N.  Y.  158 ; 
Hillier  v.  Alleghany  Ins.  Co.,  3  Pa. 
St.   470 ;   Long  v.  Pemi.  Ins.  Co., 
6  Pa.  St.  421. 

The  same  rule  applies  to  limited 
companies  in  winding  up  under  the  Act 
of  1862.  See  Grissell's  Case,  L.  R. 
1  Ch.  528,  536,  j»er  Lord  Chelmsford  ; 
Barnett's  Case,  L.  R.  19  Eq.  449. 
With  regard  to  the  rule  in  bankruptcy, 
see  Re  Duckworth,  L.  R.  2  Ch.  578, 
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and  Strang's  Case,  L.  R.  5  Ch.  481. 
Compare  Tallmadge  v.  Fishkill  Iron 
Co.,  4  Barb.  382,  392 ;  Whitwell  v. 
Warner,  20  Vt.  425 ;  Lexington,  &c. 
Ins.  Co.  v.  Page,  17  B.  Monr.  412 ; 
Belcher  v.  Wilcox,  40  Ga.  391 ;  Pond- 
ville  Co.  v.  Clark,  supra,  §  578. 

8  1  Holmes,  433;  Richards  ». 
New  Hampshire  Ins.  Co.,  43  N.  H. 
263;  Smith  v.  Lansing,  22  N.  Y. 
521.  Compare  Whitwell  v.  Warner, 
20  Vt.  425  ;  Buell  v.  Buckingham,  16 
Iowa,  284,  296. 


CHAP.  X.]  EIGHTS   OF   CREDITORS.  §  583 

that  a  corporation  has  the  same  power  of  making  preferences 
amongst  its  creditors  that  an  individual  has  ;  and  an  assignment 
of  all  the  assets  of  a  corporation  to  a  trustee,  to  pay  certain  cred- 
itors in  full,  leaving  the  others  unpaid,  will  apparently  be  sus- 
tained both  at  law  and  in  equity.  In  Eingo  v.  Biscoe,1  Chief 
Justice  "Watkins  said :  "It  is  now  well  settled  that  a  corporation, 
unless  restricted  by  its  charter  or  prevented  by  the  operation  of 
some  bankrupt  or  insolvent  law,  by  virtue  of  its  general  power 
to  contract,  may  well  make  an  assignment  of  its  effects,  entire 
or  partial,  if  made  lona  fide  for  the  payment  of  its  debts,  the 
same  as  any  natural  person  may  do,  and  the  corporation  has  the 
same  right  to  make  preferences  among  its  creditors  of  particular 
creditors  or  classes  of  creditors  ;  and  such  preferences,  when  they 
are  meritorious,  so  far  from  furnishing  an  argument  against  the 
deed,  conduce  rather  to  uphold  it."  2 

It  is  submitted  that  this  doctrine  is  wholly  indefensible  upon 
principle.  It  seems  to  have  been  first  started  in  Catlin  v.  Eagle 
Bank,3  a  case  in  which  the  fundamental  rule  that  the  assets  of 
an  insolvent  corporation  constitute  a  trust  fund  pledged  for  the 
security  of  creditors  was  denied.  It  is  a  doctrine  which  is  at 
variance  with  the  whole  theory  of  the  law  concerning  the  rights 
of  creditors  of  insolvent  corporations,  and  it  is  contrary  to  the 
plainest  principles  of  justice.4 

§  583.  Remedies  of  Creditors  in  Chancery.  —  Creditors  of  a 
corporation  must  enforce  their  legal  claims  by  action  at  law. 
But  if,  after  obtaining  judgment  against  the  corporation,  its  legal 
assets  prove  insufficient  to  satisfy  their  claims,  they  may  insti- 
tute proceedings  in  equity  by  creditors'  bill,  in  order  to  reach 
equitable  assets. 

1  13  Ark.  563,  575.  supra,  §  578,  note  3;  §  580,  note  2; 

2  To  the  same  effect  see  Dana  v.    infra,  \  636. 
Bank  of  U.  S.,  5  W.  &  S.  223  ;  Ex         8  6  Conn.  232. 

parte  Conway,  4  Ark.  348-354 ;  War-         4  This  was  pointed  out  clearly  by 

ner  ».  Mower,    11   Vt.   390;    Whit-  Chancellor  Buckuer  in  an   elaborate 

well  v.  Warner,  20  Vt.  425 ;  Dabney  opinion  delivered  in  Robins  v.  Embry, 

v.  Bank  of  South  Carolina,  3  S.  C.  1  Sm.  &  M.  (Ch.)  207,  258-264.    See 

124,  126.     Compare  Barings  v.  Dab-  also  Richards  v.  New  Hampshire  Ins. 

ney,  19  Wall.  1 ;   Smith  v.  Skeary,  Co.,   43   N.   H.  263 ;   Hightower  v. 

47  Conn.  47;  and  see  dicta  in  cases  Mustian,  8  Ga.  506. 
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In  an  ordinary  creditors'  bill,  brought  by  a  creditor  of  a  cor- 
poration, it  is  not  necessary  that  all  other  creditors  of  the  com- 
pany be  made  parties.1  But  if  the  corporation  is  insolvent,  it 
seems  that  all  other  creditors  are  entitled,  by  reason  of  their 
joint  equitable  lien,  to  come  in  and  insist  on  having  the  com- 
pany's assets  distributed  equally  under  the  supervision"  of  the 
court.2 

In  Marr  v.  Bank  of  West  Tennessee 3  it  was  held  that  the 
right  of  the  creditors  of  an  insolvent  corporation  to  share  equally 
in  the'  distribution  of  its  assets  might  be  enforced  on  their 
behalf  by  the  corporation,  acting  through  its  ordinary  agents. 
Milligan,  J.,  delivering  the  opinion  of  the  court,  said :  "  It  is  not 
questioned  that  the  complainant  might  have  brought  a  general 
creditors'  bill  to  wind  up  the  bank,  and  shared  ratably  with  all 
other  bill-holders  in  the  assets  ;  but  after  he  has  abandoned 
whatever  remedy,  if  any,  he  might  have  had  at  law,  by  the  pro- 
cess of  garnishment,  and  appealed  to  a  court  of  equity,  it  would 
be  going  further  than  a  court  of  chancery  would  feel  warranted 
—  especially  when  other  creditors  of  equal  grade  are  shown  to 
exist  —  to  enforce  the  pretended  lien  of  the  complainant  upon 
the  remaining  assets  of  this  corporation,  to  the  entire  exclusion 
of  other  creditors. 

"  The  fund  in  which  the  note-holders  claim  an  interest  has  been 
shown  to  be  a  trust  fund,  pledged  for  the  payment  of  the  corpo- 
ration debts  ;  and  it  is  a  doctrine  of  universal  application  in 
chancery,  that  whenever  there  is  a  trust  fund  over  which  a  court 
of  equity  has  jurisdiction,  all  parties  interested  therein  as  credit- 

1  Marsh  v.  Burroughs,  1  Woods,    Co.,  10  Paige,  290 ;    De  Peyster  v. 
463  ;     Bartlett  v.   Drew,   57   N.   Y.    American  Fire  Ins.  Co.,  6  Paige,  486  ; 
587.  Mann  v.  Pentz,  3  N.  Y.  415  ;  Robin- 

Nor  is  it  in  all  cases  necessary  to  son  ».  Bank  of  Darien,  18  Ga.  65, 

make  all  the  shareholders  parties,  where  108;  infra,  §  628. 
the  suit  is  brought  to  obtain  payment         In  Miers  v.   Zanesville  Turnpike 

out  of  stock  subscriptions.     Supra,  Co.,  13  Ohio,  197,  11  Ohio,  273,  it 

§  380.  was  held  that  the  judgment  creditor 

2  Adler  v.  Milwaukee  Pat.  Brick  first  suing  was  entitled  to  priority  of 
Co.,  13  "Wis.  62,63;   Marr  v.  Bank  payment  out  of  the  assets.     'Bntq^re. 
of  "West  Tennessee,  4  Cold.  475  ;  Os-  See  also  Robinson  v.  Bank  of  Darien, 
good  v.  Laytin,  42  N.  Y.  521.    ,See  18  Ga.  65. 

also  Morgan  v.  New  York  &  A.  R.  R.         8  4  Coldw.  471,  483 ;  supra,  §  580. 
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ors  are  to  be  paid  paripassu,  unless  the  law  has  clearly  provided 
a  different  rule." 

§  584.  The  rule  laid  down  by  the  Supreme  Court  of  Tennes- 
see is  undoubtedly  correct  when  applied  to  the  general  winding 
up  of  an  insolvent  corporation ;  but  it  may  be  doubted  whether 
it  be  applicable  to  an  ordinary  creditors'  bill  brought  by  a  judg- 
ment creditor  in  order  to  reach  equitable  assets.  It  would  be 
productive  of  the  greatest  inconvenience,  and  in  many  cases 
amount  to  a  denial  of  justice,  to  require  a  judgment  creditor  of 
an  insolvent  corporation  to  bring  in  all  other  creditors  and  take 
an  account  of  the  company's  assets  and  liabilities  before  obtain- 
ing payment  of  his  claim.  There  would  clearly  be  no  reason  for 
bringing  in  other  creditors  where  the  corporation  is  solvent,  or 
where  all  the  creditors  can  obtain  payment  of  their  claims  in 
full  by  proceeding  against  the  shareholders  individually.  And 
even  where  the  corporation  is  insolvent,  and  all  creditors  cannot 
be  fully  satisfied,  any  one  may  protect  his  rights,  either  by  join- 
ing in  the  suit  or  by  obtaining  the  appointment  of  a  receiver  on 
behalf  of  all  the  parties  interested. 

It  has  been  held,  therefore,  that  a  judgment  creditor  of  an 
insolvent  corporation  may  obtain  satisfaction  of  his  claim  by  an 
ordinary  creditors'  bill,  and  that  the  proceedings  in  such  case 
may  be  carried  on  like  a  creditors'  bill  upon  a  judgment  obtained 
against  an  individual.  Other  creditors  may  come  in  as  parties  ; 
but  if  they  do  not  come  in  voluntarily,  a  distribution  will  be 
made  witlwut  regard  to  their  claims.1 

§  585.  The  jurisdiction  in  chancery  to  enforce  the  claims  of 
creditors  of  a  corporation  does  not  rest  solely  upon  the  ground 
that  the  assistance  of  chancery  is  required  in  .order  to  reach 
equitable  assets  after  the  remedies  at  law  have  been  exhausted. 
A  court  of  chancery  has  also  jurisdiction,  upon  the  ground  that 
the  assets  of  a  corporation  constitute  a  trust  fund  pledged  for  the 
payment  of  creditors.  For  this  reason  it  has  been  held  that  the 
creditors  of  an  insolvent  corporation  might  maintain  a  bill  in 

1  Bartlett  v.  Drew,  57  N.  Y.  587 ;  Henry  v.  Vermillion  County  Ry.  Co., 
Hatch  v.  Dana,  101  U.  S.  210 ;  Marsh  17  Ohio,  187.  Compare  Hallett  v. 
v.  Burroughs,  1  Woods,  463 ;  Ogilvie  Hallett,  2  Paige,  21 ;  Egberts  v. 
v.  Kuox  Insurance  Co.,  22  How.  380;  Woods,  3  Paige,  517. 
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equity  against  its  shareholders  upon  their  stock  subscriptions, 
although  the  remedy  by  creditors'  bill  be  abolished  by  statute.1 

As  a  rule,  the  creditors  of  a  corporation  must  enforce  their 
legal  claims  at  law  ;  and  they  can  obtain  relief  in  equity  only  by 
creditors'  bill,  after  their  legal  remedies  have  been  exhausted.2 
But  a  court  of  equity  will  always  interfere  when  necessary  to 
protect  the  equitable  lien  of  creditors  from  infringement;  and 
under  these  circumstances  it  is  immaterial  whether  the  com- 
plainants be  simple-contract  or  judgment  creditors,  and  whether 
the  company's  assets  be  legal  or  equitable.  Thus,  a  court  of 
equity  will  grant  an  injunction  and  appoint  a  receiver  in  order 
to  protect  creditors  of  a  corporation  from  irreparable  injury  by 
waste  or  misapplication  of  the  company's  assets,  even  though 
their  claims  have  not  yet  matured.3 

Where  no  judgment  at  law  can  be  obtained  against  the  corpo- 
ration, as  in  case  of  a  dissolution,  it  is  clear  that  a  court  of  equity 
will  enforce  the  lien  of  creditors  directly  iipon  any  assets  which 
can  be  reached.4  And  it  seems  that,  if  a  corporation  appears  to 
be  wholly  insolvent  and  unable  to  carry  on  its  business,  a  court 
of  equity  may  interfere  at  the  suit  of  any  creditor,  in  order  to 
protect  his  lien  from  being  impaired  by  waste  or  misapplication, 
and  to  receive  an  equal  distribution  of  the  remaining  assets.5 

A  receiver,  trustee,  or  assignee,  appointed  at  the  suit  of  a  cred- 
itor to  take  charge  of  the  assets  of  a  corporation,  represents  both 
the  company  and  its  creditors ;  and  it  is  his  duty,  as  such  repre- 
sentative, to  collect  all  assets  to  which  the  creditors  are  equitably 
entitled,  even  though  the  corporation  would  be  unable  to  claim 
them.  In  many  of  the  States  this  has  been  expressly  provided 
for  by  statute.6 

1  Per  Chief  Justice  Dixon  in  Adler  Cas.  in  Ch.  204 ;  Bank  of  St.  Mary's 
i>.  Milwaukee,  &c.  Brick  Co.,  13  Wis.  v.   St.  John,  25  Ala.  566  ;    Bank  v. 
61,  62.  Adam?,  1  Pars.  Sel.  Cas.  in  Eq.  534, 

2  Terry   v.   Anderson,    95    U.    S.  542. 

636;  Blake  v.  Kinkle,  10  Yerg.  218;  6  Sawyer  v.  Hoag,  17  Wall.  619; 

Sturges  v.  Vanderbilt,  73  N.  Y.  384.  Upton  v.  Tribilcock,  91  U.  S.  45 ; 

8  Supra,  §§  571,  572.  Coviugton  Drawbridge  Co.  v.  Shep- 

4  Terry  v.  Anderson,  95  U.  S.  herd,  21  How.  112 ;  Sagory  v.  Du- 

636 ;  infra,  §  664.  bois,  3  Sandf.  Ch.  466 ;  Nathan  v. 

6  Salmon  v.  Hamborough  Co.,  1  Whitlock,  9  Paige,  152;  Whittlesey 
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§  586.  The  Capital  held  out  to  Creditors  as  Security.  —  Char- 
ters of  incorporation,  as  a  rule,  prescribe  in  express  terms  the 
amount  of  the  capital  stock  of  the  companies  formed  under  them. 
Provisions  of  this  character  are  inserted  partly  for  the  purpose  of 
fixing  the  liability  of  the  shareholders  as  between  themselves,1 
and  partly  for  the  information  of  the  public  at  large. 

The  scope  of  the  business  of  a  corporation  and  the  extent  of 
its  commercial  credit  must  necessarily  depend  largely  upon  the 
amount  of  its  capital.  Parties  dealing  with  the  company  are 
invited  to  give  it  credit  upon  the  security  of  this  fund;  it  is 
the  only  security  which  creditors  have  for  the  payment  of  their 
claims.  For  this  reason  it  is  necessary  that  the  whole  amount 
of  the  capital  stock  indicated  by  the  charter  of  a  corporation  be 
subscribed  in  good  faith  before  it  can  lawfully  begin  to  carry  on 
business;2  and  no  portion  of  the  stock  can' be  withdrawn  before 
the  corporation  is  wound  up,  unless  this  be  expressly  authorized 
by  the  company's  charter.3 

Every  contract  made  by  a  corporation  involves  an  implied 
representation  that  the  capital  subscribed  at  the  formation  of 
the  company  has  been  preserved  as  a  fund  pledged  for  the  secu- 
rity of  creditors.  And  a  corporation  would  be  guilty  of  a  mis- 
representation and  a  fraud,  if  it  should  obtain  credit  by  professing 
to  carry  on  business  with  the  capital  indicated  by  its  charter, 
after  that  fund  had,  in  fact,  been  secretly  withdrawn  or  dimin- 
ished.4 

v.  Delaney,  73  N.  Y.  571 ;  Atty.-Gen.  charter,  for  the  attainment  of  some 

v.    Guardian  Mut.   L.   Ins.   Co.,   77  common  object  of  public  convenience 

N.  Y.  272 ;  Dane  v.  Young,  61  Me.  or  private  utility.      This   amount  is 

160 ;  National  Trust  Co.  v.  Miller,  33  usually  fixed  in  the  act  of  incorpora- 

N.  J.  Eq.  155,  158  ;  Eyton  v.  Den-  tion,  although  we  have  seen,  in  the 

bigh,  &c.  R.  R.  Co.,  L.  R.  6  Eq.  488.  statutes  of  1823,  one  exception  to  this 

1  Supra,  §  230.  practice.     It  is  thus  limited  in  refer- 

2  Supra,  \\  19,  20,  276.  ence  to  the  convenience  of  the  in- 
8  Supra,  §§  230,  344.  tended  corporators,  and  for  the  infor- 
4  In  Barry  v.  Merchants'  Exchange  mation  and  security  of  the  public  at 

Co.,   1   Sandf.   Ch.   305,   306,   Vice-  large.      To    the   corporators    it  pre- 

Chancellor  Sandford,  in  discussing  the  scribes  the  amount  and  subdivisions 

nature  of  the  capital  stock  of  a  corpo-  of   their  respective    contributions  to 

ration,    said :    "  It  is    the   aggregate  the  common  fund,   the  voice   which 

amount  of  the  funds  of  the  corporators  each  shall  have  in  its  control  and  man- 

which  are  combined  together  under  a  agement,   and  the   apportionment  of 
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§  587.  Liability  of  Stockholders  where  Capital  has  been  with- 
drawn.—  The  equitable  lien  of  the  creditors  of  a  corporation 
attaches  upon  all  the  company's  assets ;  and  if  the  corporation 
has  become  insolvent,  it  can  be  divested  only  by  a  transfer  to  a 
purchaser  for  value  in  due  course  of  business.1 

It  is  clear,  however,  that  a  corporation  cannot  confer  a  lien 
upon  property  which  it  does  not  own,  and  that  creditors  can 
obtain  a  lien  only  upon  such  assets  as  belong  to  the  company  at 
the  time  their  claims  arise,  or  which  are  acquired  by  the  com- 
pany thereafter.  Hence,  if  a  corporation  should  incur  debts  and 
become  insolvent  after  a  portion  of  its  capital  stock  has  been 
withdrawn,  creditors  would  not  be  entitled  to  follow  the  property 
or  fund  previously  transferred,  and  hold  it  subject  to  their  equi- 
table lien,  as  in  case  of  a  distribution  of  assets  made  by  a  corpo- 
ration while  insolvent,  and  at  the  expense  of  existing  creditors.2 
Under  these  circumstances,  creditors  could  not  claim  to  have 
been  wronged  by  a  transfer  of  property  made  by  the  company 
while  entirely  solvent  and  before  their  claims  arose.  Their  cause 
of  complaint  would  be  based  wholly  upon  the  fact  that  the  cor- 
poration violated  its  representation  and  warranty,  that  the 
capital  subscribed  at  its  formation  as  indicated  by  the  charter 
was  a  fund  pledged  for  the  security  of  creditors. 

§  588.  It  would  obviously  be  of  no  avail  to  hold  an  insolvent 
corporation  liable  for  the  fraud  or  breach  of  warranty  thus  com- 
mitted, for  the  corporation  would  have  no  assets  to  make  good 
its  liability.  A  court  of  equity,  however,  recognizes  the  fact 


the  profits  of  the  enterprise.  To  the 
community  it  announces  the  extent  of 
the  means  contributed  and  forming  the 
basis  of  the  dealings  of  the  corporate 
body,  and  enables  every  man  to  judge 
of  its  ability  to  meet  its  engagements 
and  perform  what  it  undertakes.  And 
when,  as  in  most  instances,  the  statute 
requires  the  stock  to  be  paid  in  before 
the  corporation  can  transact  business, 
security  to  those  contracting  with  it 
is  thereby  superadded  to  the  informa- 
tion of  its  resources.  These  objects 
for  the  public  benefit  are  sometimes 
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defeated  by  fraud  and  deception,  but 
they  are  such  as  the  legislature  have 
in  view  in  limiting  the  amount  of  cap- 
ital stock,  and  requiring  a  specified 
sum  or  proportion  to  be  paid  in." 
To  the  same  effect  see  per  Lumpkin, 
C.  J.,  in  High  tower  v.  Thornton,  8 
Ga.  499,  500 ;  Webster  v.  Upton,  91 
U.  S.  67,  68. 

1  Supra,  §§  571-575. 

2  Graham    v.    Railroad   Co.,   102 
U.  S.  148.     Compare  supra,  §  573; 
infra,  §  593. 


CHAP.  X.]  RIGHTS   OF  CEEDITOKS.  §  588 

that  a  corporation  is  in  reality  but  an  association  of  sharehold- 
ers ;  and  the  latter  will  not  be  permitted  to  retain  the  benefit  of 
a  wrong  committed  on  their  behalf,  under  cover  of  the  corporate 
name.  Mr.  Justice  Dillon  said:  "Whoever  becomes  a  stock- 
holder in  an  incorporated  company  sustains  a  threefold  relation : 
First,  to  the  artificial  person  called  the  corporation ;  second,  to 
the  other  stockholders  in  the  same  company,  or,  in  other  words, 
his  associates  or  partners,  who  by  force  of  statute  are  clothed 
with  corporate  capacity ;  and,  third,  to  the  creditors  of  the  cor- 
poration. It  is  essential  to  bear  these  several  relations  in  mind 
in  determining  the  questions  here  presented.  The  capital  is  sup- 
plied by  the  shareholders,  who  alone  participate  in  the  gains  or 
pecuniary  advantages  which  may  accrue  from  the  carrying  on  of 
the  corporate  enterprise.  The  shareholders  are  the  real  parties 
in  interest,  the  incorporating  statute  empo'wering  them  to  con- 
tract and  be  contracted  with  through  the  medium  of  a  corporate 
representative." 1 

It  would  clearly  be  inequitable  to  allow  the  stockholders  of  a 
corporation  while  acting  in  a  corporate  capacity,  but  for  their 
own  benefit,  to  obtain  credit  upon  the  security  of  a  fund  which 
they  had  previously  destroyed  by  distributing  it  amongst  them- 
selves. Hence,  if  any  portion  of  the  capital  of  a  corporation  has 
been  withdrawn  by  its  stockholders,  they  will  be  estopped,  as 
against  creditors,  from  denying  that  the  capital  distributed  was  a 
repayment  pro  tanto  of  their  stock  subscriptions ;  and  they  may 
be  compelled  by  bill  in  equity  to  restore  the  amount  abstracted, 
if  necessary  to  pay  the  creditors  of  the  company  in  full.2  For 
the  same  reason  it  is  clear  that  the  stockholders  of  a  corporation 
cannot  be  permitted  to  discharge  themselves  from  paying  their 
stock  subscriptions,  by  voting  a  release  at  a  shareholders'  meet- 

1  Upton  v.  Englehart,  3  Dill.  497 ;  610 ;  Shrainka  v.  Allen,  7  Mo.  App. 
Sawyer  v.  Hoag,  17  Wall.  610,  623.  434  ;    Burnes   v.   Pennell,    2    H.   L. 

2  Lexington,  &c.  Ins.  Co.  v.  Page,  C.    531.       See    also    Ranee's    Case, 
17  B.  Hour.  412;  Gratz  v.  Redd,  4  L.  R.  6  Ch.   104;   Stringer's  Case, 
B.  Monr.  187-190 ;  Reid  v.  Eatontoii  L.  R.  4  Ch.  475 ;  Macdougall  v.  Jersey 
Mfg.  Co.,  40  Ga.  104 ;  Osgood  ».  Lay-  Imp'.  Hotel  Co.  (Limited),  2  H.  &  M. 
tin,  3  Keyes,  521 ;  Bartlett  v.  Drew,  528,  —  in  which  cases  the  same  rule 
57  N.  Y.  587;  Hastings  "w.  Drew,  76  was  applied  to  companies  with  limited 
N.  Y.  9 ;  Sawyer  v.  Hoag,  17  Wall,  liability. 
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ing,  and  afterwards,  when  acting  as  a  corporation,  obtain  credit 
upon  the  security  of  the  capital  stock  originally  subscribed.1 

§  589.  Shares  must  be  paid  up  in  full.  —  The  law  is  therefore 
settled  that  every  device  by  which  the  stockholders  of  a  corpo- 
ration seek  to  discharge  themselves  from  liability  to  pay  their 
stock  subscriptions  in  full  will  be  treated  as  a  fraud  upon  cred- 
itors, and  may  be  set  aside  if  the  company  should  afterwards 
become  insolvent.  Thus,  it  nas  been  held  that  a  release  exe- 
cuted by  a  corporation  to  its  stockholders,  or  a  simulated  pay- 
ment of  the  stock  subscriptions  and  return  of  the  money  to  the 
subscribers  in  the  shape  of  a  loan,  will  not  be  allowed  to  defeat 
the  just  expectations  of  creditors;  and  a  resolution  that  the 
shares  issued  by  a  corporation  shall  be  deemed  paid-up  shares, 
although  unanimously  adopted  in  corporate  meeting,  is  equally 
insufficient  to  effect  its  purpose.2 


1  Infra,  §  589. 

2  Upton  v.  Tribilcock,  91  TJ.   S. 
48 ;  Upton  v.   Hansbrough,   3   Biss. 
417,  427 ;  Sawyer  v.  Hoag,  17  Wall. 
610;  Slee  v.  Bloom,  19  Johns.  456; 
Sagory  v.  Dubois,  3  Sandf.  Ch.  466 ; 
Osgood  v.  King,  42  Iowa,  478  ;  Burn- 
ham  v.  N.  W.  Ins.  Co.,  36  Iowa,  632 ; 
Mann  v.  Cook,  20  Conn.  178 ;  Pick- 
ering v.  Templeton,  2  Mo.  App.  424; 
Shainka  v.   Allen,  7  Mo.  App.  434; 
Chouteau  v.   Dean,   id.   210 ;  Gill  ». 
Balis,    73    Mo.    424;    Woodfork    v. 
Union  Bank,  3   Coldw.    501.     Com- 
pare  Zirkel  ».   Joliet   Opera    House 
Co.,  79  111.  334;  Currier  ».  Slate  Co., 
56  N.  H.  262. 

In  Van  Cott  v.  Van  Brunt,  82 
N.  Y.  535,  overruling  the  decision 
of  the  Supreme  Court  in  2  Abb.  N.  C. 
283,  the  Court  of  Appeals  of  New 
York  held  that  stock  issued  by  a  rail- 
road company  to  a  contractor  as  paid- 
up  stock  in  consideration  of  work  done 
upon  the  road,  must  be  deemed  fully 
paid  up  as  against  creditors,  although 
the  par  value  of  the  shares  had  not 
been  received  by  the  corporation  in 
money  or  money's  worth.  And  it  was 
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laid  down  as  a  rule  that  a  stockholder 
cannot  be  held  liable  where  his  shares 
have  been  received  from  the  corpora- 
tion as  paid  up  "  in  good  faith  and  for 
an  adequate  consideration." 

It  is  submitted  that  this  doctrine 
is  supported  neither  by  reason  nor  by 
authority.  The  court  say  (p.  540) : 
"It  is  difficult  to  see  how  creditors 
would  be  defrauded,  when  all  the 
property  which  the  company  ever  had 
remained  in  its  possession  and  under 
its  control."  Throughout  the  opinion 
the  right  to  issue  paid-up  stock  and  the 
right  to  sell  bonds  for  less  than  their 
par  value  seem  to  be  treated  as  stand- 
ing upon  the  same  basis.  Yet  it  is  clear 
that  the  cases  are  entirely  different. 

Shares  of  stock  merely  represent 
the  proportionate  interest  of  the  hold- 
ers in  the  whole  corporate  concern. 
Their  amount  is  fixed  at  a  certain  sum 
in  order  to  settle  the  amount  of  capital 
which  each  corporator  must  contribute 
to  the  joint  speculation,  and  to  indi- 
cate to  parties  dealing  with  the  com- 
pany the  amount  of  security  upon 
which  they 'can  rely. 

It  is  as  easy  to  organize  a  corpo- 


CHAP.  X.]  EIGHTS   OF   CREDITORS.  §  590 

In  Burke  v.  Smith1  Mr.  Justice  Strong  said :  "  It  must  be  con- 
ceded that  if  the  company  has,  in  fraud  of  its  creditors,  released 
subscribers  to  its  stock  from  the  payment  of  their  subscriptions, 
the  release  is  inoperative  to  protect  those  subscribers  against 
claims  of  the  creditors.  Under  the  law  of  the  State,  all  rail- 
road companies  are  required  to  have  a  subscription  to  their  cap- 
ital stock  not  less  than  $1,000  for  every  mile  of  their  proposed 
road,  before  they  may  exercise  corporate  powers.  This  require- 
ment is  intended  as  a  protection  to  the  public  and  to  creditors 
of  the  companies.  And  it  is  clear  that  the  directors  of  a  com- 
pany organized  under  the  law  have  no  power  to  destroy  it,  to 
give  away  its  funds,  or  deprive  it  of  any  means  which  it  pos- 
sesses to  accomplish  the  purposes  for  which  it  was  incorporated. 
The  stock  subscribed  is  the  capital  of  the  company,  its  means 
for  performing  its  duty  to  the  Commonwealth  and  to  those  who 
deal  with  it.  Accordingly,  it  has  been  settled  by  very  numer- 
ous decisions  that  the  directors  of  a  company  are  incompetent 
to  release  an  original  subscriber  to  its  capital  stock,  or  to  make 
any  arrangement  with  him  by  which  the  company,  its  creditors, 
or  the  State,  shall  lose  any  of  the  benefit  of  his  subscription. 
Every  such  arrangement  is  regarded  in  equity  not  merely  as 
ultra  vires,  but  a  fraud  upon  other  stockholders,  upon  the  pub- 
lic, and  upon  the  creditors  of  the  company." 

§  590.  However,  if  paid-up  shares  are  issued  by  a  corporation 
in  consideration  of  specific  property  having  equal  value,  this 

ration  -with  a  nominal  capital  of  ten  capital  and  the  rate  of  interest  agreed 
millions  of  dollars  as  with  a  nominal  to  be  paid.  By  issuing  bonds  for  less 
capital  of  a  thousand  dollars.  All  the  than  their  market  value,  the  stock- 
shares  in  the  one  corporation  would  holders  merely  injure  themselves ;  but 
not  be  worth  more  than  all  the  shares  by  issuing  shares  of  paid-up  stock  at 
in  the  other,  unless  paid  up ;  and  they  less  than  their  par  value  they  lessen 
might  all  be  issued  "  in  good  faith  "  as  the  security  upon  the  faith  of  which 
paid-up  shares  in  consideration  of  a  they  obtain  credit  from  the  world, 
hundred  dollars.  Any  consideration  There  is  no  difference  in  this  respect 
would  be  "adequate,"  for  the  purchaser  so  far  as  creditors  are  concerned,  where 
would  simply  be  buying  what  he  gave,  only  a  portion  of  the  shares  of  a  cor- 
plus  the  labor  and  expense  of  organiz-  poration  are  issued  as  paid-up  shares, 
ing  the  corporation.  if  the  amount  of  capital  which  they 
The  market  value  of  bonds  issued  by  purport  to  represent  has  not  in  truth 
the  company  would  depend  upon  the  been  contributed, 
security  furnished  by  the  company's  l  16  Wall.  394. 
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is  equivalent  to  a  payment  in  money.1  And  a  compromise  made 
in  good  faith  between  a  corporation  and  one  of  its  stockholders, 
by  which  the  subscription  of  the  latter  is  released,  cannot  be  set 
aside  by  the  creditors  of  the  company.2 

§  591.  Bona  fide  Purchases  of  Shares  issued  as  paid  up.  —  A 
transfer  of  shares  in  a  corporation  involves  a  complete  nova- 
tion of  the  contract  between  the  members  of  the  company ;  the 
transferee  steps  into  the  shoes  of  the  prior  holder,  and  becomes 
invested  with  his  rights  as  a  shareholder  together  with  the  corre- 
sponding liabilities.  If  the  original  holder  has  not  performed  his 
contract  to  contribute  the  amount  of  his  stock  subscription,  this 
liability  will,  after  a  complete  transfer,  rest  upon  the  transferee.3 
No  portion  of  the  unpaid  capital  of  the  company  is  thereby  lost 
to  creditors,  but  only  a  substitution  of  debtors  takes  place ;  and 
this  alteration  of  the  fund  pledged  as  security  for  creditors  is 
one  to  which  they  must  necessarily  be  held  to  have  assented. 

It  seems  clear  that  if  a  corporation  or  its  agents,  acting  within 
the  sphere  of  their  powers,  induce  an  innocent  party  to  purchase 
shares  in  the  company  from  another  holder,  by  representing  that 
they  have  been  fully  paid  for,  the  company  cannot  afterwards 
compel  the  purchaser  to  pay  a  call  upon  the  ground  that  the 
shares  have  not,  in  fact,  been  fully  paid  up.  In  such  case  the 


1  Phelan  v.  Hazard,  5  Dill.  45 ; 
Carr  v.  Le  Fevre,  27  Pa.  St.  413 ; 
Vau  Cott  w.  Van  Bruut,  2  Abb.  N.  C. 
283.  Compare  Foreman  v.  Bigelow, 
4  Cliff.  508 ;  Steacy  v.  Little  Hock, 
&c.  R.  R.  Co.,  5  Dill.  376. 

The  same  rules  seem  to  apply  where 
paid-up  shares  are  issued  by  an  English 
"  limited  "  company,  under  the  Acts  of 
1862  and  1867.  The  authorities,  how- 
ever, are  not  all  in  harmony.  See  per 
V.-C.  Sir  John  Stuart  in  Leeke's  Case, 
L.  R.  11  Eq.  100;  s.  c.  on  appeal, 
L.  R.  6  Ch.  469 ;  Disderi's  Case,  L.  R. 
11  Eq.  242 ;  Syke's  Case,  L.  R.  13 
Eq.  255  ;  Forbes  &  Judd's  Case, 
L.  R.  5  Ch.  270;  and  compare 
Schroeder's  Case,  L.  R.  11  Eq.  131 ; 
Coate's  Case,  L.  R.  17  Eq.  169 ;  Fer- 
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rao's  Case,  L.  R.  9  Ch.  355.  Com- 
pare also  Currie's  Case,  3  De  G.  J.  & 
S.  367 ;  Leifchild's  Case,  L.  R.  1  Eq. 
231;  Ashworth  v.  Bristol,  &c.  Ry. 
Co.,  15  L.  T.  N.  s.  561;  Guest  v. 
Worcester,  &c.  Ry.  Co.,  L.  R.  4 
C.  P.  9  ;  Pell's  Case,  L.  R.  5  Ch.  11 ; 
Baron  de  Reville's  Case,  L.  R.  7  Eq. 
11 ;  Dent's  Case,  L.  R.  15  Eq.  407, 
8  Ch.  775  ;  Fothergill's  Case,  L.  R. 
8  Ch.  270;  Spargo's  Case,  id.  407; 
Brown's  Case,  L.  R.  9  Ch.  102; 
Carliug's  Case,  L.  R.  1  Ch.  D. 
115. 

2  New  Albany  v.  Burke,  11  Wall. 
96  ;  Lord  Belhaven's  Case,  3  De  G. 
J.  &  S.  41 ;  Putnam  v.  New  Albany, 
4  Biss.  365. 

8  Supra,  §  320. 


CHAP.  X.]  EIGHTS  OF   CREDITORS.  §  592 

company  will  be  estopped  from  showing  that  its  representations 
were  false.1 

A  more  difficult  question  arises  where  the  equities  of  a  cred- 
itor come  in  conflict  with  the  equities  of  a  bona  fide  purchaser 
of  shares  issued  as  paid-up  shares  by  the  company.  A  creditor 
is  undoubtedly  entitled  to  claim  that  every  share  of  the  capital, 
upon  the  security  of  which  he  gave  the  company  credit,  shall  be 
paid  in  money  or  in  money's  worth ;  and  of  this  right  a  cred- 
itor cannot  be  deprived  by  the  wrongful  act  of  the  company  or 
of  its  agents. 

On  the  other  hand,  the  custom  and  the  convenience  of  trade 
require  that  a  bona  fide  purchaser  of  shares,  issued  by  a  corpora- 
tion as  fully  paid  up,  be  protected  from  liability ;  and  it  would 
clearly  be  unjust  to  make  a  holder  of  particular  shares  bear  the 
whole  burden  of  a  wrong  committed  by  the  company  or  its 
agents.  It  has  therefore  been  decided  that  a  bona  fide  purchaser 
of  shares,  issued  by  a  corporation  as  fully  paid  up,  cannot  be 
held  liable  to  creditors,  though  the  shares  have  not  in  fact  been 
fully  paid  up.2  But  it  seems  in  accordance  with  reason  as  well 
as  analogy  that  if  a  company  or  its  authorized  agents  choose  to 
issue  shares  as  paid  up,  when  they  have  not  in  fact  been  paid 
up,  they  should  be  treated  as  having  given  away  so  much  of  the 
capital  pledged  to  creditors  as  was  represented  by  the  unpaid 
portion  of  such  shares ;  and  the  whole  body  of  shareholders 
should  be  compelled  to  restore  the  amount  of  capital  abstracted 
with  their  permission,  as  in  case  of  a  distribution  of  capital  in 
the  form  of  a  dividend.3 

§  592.  Depreciation  of  Capital  in  Due  Course  of  Business.  — 
It  is  clear  that  the  stockholders  of  a  corporation  are  not  respon- 
sible to  its  creditors  for  a  loss  of  capital  caused  by  unsuccessful 
speculation  or  accident.  The  capital  subscribed  at  the  forma- 
tion of  a  corporation  is  a  specific  fund  held  by  the  company  for 


1  Steacy  ».  Little  Rock,  &c.  R.  R.  man  v.  Bigelow,  4  Cliff.  508  ;  Water- 
Co.,  5  Dill.  348.  house  v.  Jamieson,   L.  R.  2  H.  L. 

2  Steacy  v.  Little  Rock,  &c.  R.  R.  So.  .29  ;   Burkenshaw  v.  Nichols,  26 
Co.,  5  Dill.    348.     See    pages    373,  W.   Rep.   819;    McCracken   v.  Mc- 
374,  where  the  reasons  of  this  doctrine  Intyre,  1  Duv.  (Canada)  479. 

are  clearly  and  strongly  stated.    Tore-         8  Supra,  §§  587,  588. 
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the  purposes  indicated  by  its  charter.  Creditors  must  be  held 
to  have  contemplated  that  this  fund  may  be  diminished  by  any 
of  the  accidents  which  are  incidental  to  the  kind  of  business  in 
which  the  company  is  engaged.  In  such  case  the  stockholders 
themselves  are  the  first  losers.  But  they  do  not  guarantee  that 
the  capital  stock  shall  forever  remain  unimpaired ;  their  under- 
taking is  only  to  pay  in  the  amount  of  stock  which  they  sub- 
scribed at  the  outset,  for  the  purpose  of  carrying  on  the 
company's  business.1  And  it  is  only  where  the  capital  has  been 
wilfully  withdrawn,  not  lost  in  carrying  on  business  under  the 
charter,  that  the  shareholders  can  be  compelled  by  creditors  to 
restore  the  amount  abstracted. 

§  593.  Profits  may  be  distributed.  —  The  ultimate  object  for 
which  every  trading  corporation  is  formed  is  the  profit  of  its 
shareholders.  A  corporation  is  under  no  obligation  to  increase 
its  capital  beyond  the  amount  originally  required  by  its  charter ; 
any  surplus  may  be  distributed  amongst  the  stockholders  as 
profits.2  It  is  obvious  that  creditors  cannot  complain  of  a  dis- 
tribution of  the  surplus  earned  by  a  corporation  over  and  above 
the  amount  of  its  debts  and  the  capital  invested.  Profits  once 
distributed  cannot  be  recalled ;  nor  are  the  shareholders  liable 
to  refund  any  dividend  properly  declared,  if  the  company  should 
afterwards  become  insolvent  and  unable  to  pay  its  debts. 

In  Eeid  v.  The  Eatonton  Manufacturing  Co.,3  Brown,  C.  J., 
said :  "  Establish  the  rule  that  creditors  may  compel  the  stock- 
holders of  an  insolvent  corporation  to  refund  dividends  received 
in  a  fair  course  of  business,  and  no  man  would  be  safe  in  hold- 
ing stock.  At  the  time  the  dividends  are  made  the  corporation 
may  be  in  a  prosperous  condition,  as  was  the  case  here,  and  a 
stockholder  may  receive  the  dividends  in  good  faith,  as  the 
legitimate  income  of  his  capital ;  and,  after  he  has  sold  his  stock 
and  ceased  to  have  any  interest  in  the  company,  some  calamity 
may  befall  the  company,  which  may  cause  its  insolvency,  and 
creditors  under  the  rule  contended  for  may  compel  him  to  repay 
the  dividends,  with  interest,  for  their  benefit.  We  do  not  think 
dividends  already  paid  out  are  a  trust  fund  for  the  payment 

1  State  v.  Morristown  Fire  Ass.,  23  a  Supra,  §  344. 

N.  J.  L.  195.  »  40  Ga.  103. 
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of  debts,  which  may  be  followed  by  creditors  in  a  court  of  chan- 
cery, and  recovered  for  that  purpose." l 

§  594.  The  same  doctrine  was  affirmed  in  Stringer's  Case.2 
A  dividend  of  twenty-five  per  cent  had  been  paid  to  the  share- 
holders of  a  "  limited  "  company,  formed  under  the  Act  of  1862 
for  the  purpose  of  running  the  blockade  during  the  American 
civil  war.  The  balance-sheet  upon  which  this  dividend  was 
computed  included  debts  due  from  the  Confederate  government 
to  the  company,  cotton  in  the  Confederate  States,  and  vessels 
engaged  in  running  the  blockade,  which  were  estimated  at  their 
full  nominal  value.  The  company  having  failed,  it  was  held 
that,  in  view  of  the  fact  that  the  company  was  formed  for  the 
express  purpose  of  carrying  on  a  hazardous  enterprise,  and  that 
the  estimate  of  assets  had  been  made  openly  and  in  good  faith, 
and  not  unreasonably,  at  the  time,  —  the  shareholders  could  not 
be  compelled  to  return  the  dividend  they  had  received,  although 
the  money  to  pay  it  had  to  be  borrowed. 

The  principles  of  law  laid  down  in  this  case  are  undoubtedly 
correct,  but  it  is  questionable  whether  the  conclusion  reached 
by  the  court  was  warranted  by  the  facts.3 

§  595.  Subscriptions  obtained  by  Fraud.  —  The  rule  that  a 
contract  obtained  by  fraud  or  false  representations  is  voidable 
at  the  option  of  the  innocent  party  applies  to  the  contract  of  a 
shareholder  in  a  corporation.  And  therefore,  if  a  subscription 
for  shares  in  a  corporation  was  obtained  through  fraud  by  the 
agent  receiving  it,  the  subscriber  may  repudiate  his  contract 

1  See  also  Le  Roy  v.  Globe  Ins.  losses  below  the  original  amount  fixed 
Co.,  2  Edw.  Ch.  657,  and  Re  Leblanc,  by  the  charter,  can  the  company  con- 
14  Hun,  8,  where  the  company  became  tinue  business  upon  the  reduced  capi- 
insolvent  after  a  dividend  had  been  tal  and  distribute  any  gains  upon  that 
declared  and  placed  in  the   hands  of  amount  among  the  shareholders  as  a 
a  banker,  but  had  not  been  paid  over  dividend ;  or  must  the  earnings  be  ac- 
to  the  shareholders.     Compare   Scott  cumulated  after  a  loss  until  the  nominal 
v.  Eagle  Fire  Ins.  Co.,  7  Paige,  198  ;  capital  has  again  been  reached  ?     The 
supra,  §  348.  latter  would  seem  to  be  the  correct 

2  L.   R.   4    Ch.    475.      Compare  rule.     If   the   former   practice  were 
Ranee's  Case,  L.  R.  6  Ch.  104.  admitted,  it  is  easy  to  perceive  how 

8  As  to  what  are  profits,  see  supra,  the  security  of  creditors  might  be 
§§346,347.  Quaere,  If  the  capital  of  entirely  withdrawn  in  the  shape  of 
a  corporation  has  been  reduced  by  dividends. 
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when  called  upon  by  the  company  to  contribute  his  share  of  the 
capital.1 

But  fraud  renders  a  contract  voidable  merely  and  not  abso- 
lutely void ;  until  declared  void  by  the  innocent  party,  it 
remains  valid  and  binding.  Thus,  it  is  established  that  if  a  sale 
of  goods  be  obtained  by  false  representations,  the  title  passes 
though  the  sale  may  be  disaffirmed  by  the  vendor.  "  But  in  the 
mean  time,  and  until  he  elects,  if  his  vendee  transfer  the  goods 
in  whole  or  in  part,  whether  the  transfer  be  of  the  general  or  of 
a  special  property  in  them,  to  an  innocent  third  person  for  a 
valuable  consideration,  the  rights  of  the  original  vendor  will  be 
subordinate  to  those  of  such  innocent  third  person."  2 

When  a  person  subscribes  to  the  capital  stock  of  a  corpora- 
tion, he  must  be  held  to  contemplate  and  intend  that  the  cor- 
poration shall  incur  debts  and  pledge  its  capital,  including  the 
subscriptions  of  its  members,  as  security.  Creditors  who,  in 
good  faith,  trust  the  corporation  upon  the  faith  of  this  security 
stand  in  the  position  of  innocent  purchasers  for  value,  to  the 
extent  of  their  equitable  lien ;  and  it  would  be  most  unjust  to 
permit  a  stock  subscriber  to  disaffirm  his  contract  and  refuse  to 
pay  his  share  of  the  capital,  after  it  has  thus  been  pledged,  with 
his  knowledge  and  consent,  to  innocent  third  parties.  It  has 
accordingly  been  settled  that,  if  a  corporation  is  insolvent,  a 
shareholder,  whose  contract  of  subscription  was  obtained  by  the 
fraud  of  the  company's  agents,  cannot  diminish  the  security  of 
bona  fide  creditors,  by  rescinding  his  contract  to  contribute  the 
amount  of  capital  subscribed  by  him.8 

1  Supra,  §  299.  called  capital  and  upon  the  names  upon 

2  Benjamin  on  Sales  (3d  Am.  ed.),    the  register,  would  be  interfered  with 
§  433,  and  see  cases  there  cited.  by  the  withdrawal  of  members,  the 

8  The    leading   English   authority  power  to  rescind  a  contract  to  take 

upon  this  subject  is  Oakes  v.  Turquand,  shares  is  gone."     The  Lord   Justice 

L.  R.  2  H.  L.  325.     The  principle  of  added  (on  page  308):  "I  doubt  whether 

this  case  was  stated  by  Bramwell,  L.  J.,  a  shareholder  is  liable  upon  the  ground 

in  Stone  v.  City  &  County  Bank,  L.  B,.  of  estoppel.     I  think  his  liability  de- 

3  C.  P.  D.  307,  to  be  this :  "  Where  pends  upon  a  principle  similar  to  that 

a  company  is  shown  by  a  winding-up  upon  which  the  decision  in  Kingsford 

to  be  insolvent,  and  where  the  remedies  v.    Merry   (11   Ex.    577)   proceeded, 

of  the  creditors,  who  have  trusted  the  It  was  there  held  that  if  the  owner  of 

company  upon  the  strength  of  the  un-  goods  sells  them  owing  to  a  fraudulent 
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§  596.  Under  the  English  Companies  Act  of  1862  the  rule 
appears  to  be  that  a  creditor  is  entitled  to  hold  every  share- 
holder liable  whose  name  is  on  the  register  of  the  company  at 
the  time  proceedings  are  instituted  to  wind  up  the  company  for 
insolvency.1 

In  the  absence  of  a  statutory  provision,  the  rule  seems  to  be 
f  that  a  shareholder  whose  contract  of  subscription  was  obtained 
by  fraud  would  be  liable  to  contribute  his  share  of  the  capital 
upon  the  insolvency  of  the  company,  so  far  as  this  may  be 
required  in  order  to  satisfy  those  creditors  whose  claims  attached 
before  he  elected  to  disaffirm  his  contract ;  but  creditors  who 
contracted  with  the  corporation  after  the  shareholder  elected  to 
cancel  his  contract  and  sever  his  connection  with  the  company 
clearly  have  no  lien  upon  the  unpaid  stock  subscription. 

In  Upton  v.  Tribilcock2  Mr.  Justice  'Miller,  in  delivering 
a  dissenting  opinion,  expressed  himself  as  follows :  "  I  am  of 
opinion  that,  where  an  agent  of  an  existing  corporation  procures 
a  subscription  of  additional  stock  in  it  by  fraudulent  represen- 
tations, the  fraud  can  be  relied  on  as  a  defence  to  a  suit  for  the 
unpaid  instalments,  when  suit  is  brought  by  the  corporation; 
and  that  if  the  stockholder  has  in  reasonable  time  repudiated 
the  contract,  and  offered  to  rescind  before  the  insolvency  or 

representation,  and  if,  before  he  dis-  In  Upton  v.  Englehart,  3  Dill.  496, 
covers  the  fraud,  another  person  ac-  503-506,  the  English  cases  were  re- 
quires some  claim  to  them,  he  cannot  viewed  and  the  principle  upon  which 
afterwards  rescind  the  contract.  And  they  were  decided  adopted  by  Mr. 
I  think  it  clear  upon  the  authorities  Justice  Dillon  in  a  careful  opinion, 
that  whenever  the  rights  of  other  per-  See  also  Parrar  v.  Walker,  3  Dill.  506, 
sons  intervene,  a  contract  to  take  per  Mr.  Justice  Miller;  Michener  v. 
shares,  though  induced  by  fraud,  can-  Payson,  13  N.  B.  Reg.  49;  and  com- 
not  be  rescinded."  See  also  Hender-  pare  Upton  v.  Tribilcock,  91  U.  S. 
son  v.  Royal  British  Bank,  7  El.  &  Bl.  45. 

356  ;  Dossett  v.  Harding,  1  C.  B.  N.  s.         l  See  infra,  \   605,   note ;  Upton 
524  ;  Powis    v.    Harding,    id.    533  ;  v.  Englehart,  3  Dill.  505. 
Daniell  v.  Official  Manager  of  Royal         2  91  U.  S.  55.     Mr.  Chief  Justice 
British  Bank,  1  H.  &  N.  681 ;  Reese,  Waite  and  Mr.  Justice  Bradley  con- 
fee.  Mining  Co.  v.  Smith,  L.  R.  4  H.  L.  curred  in  this  opinion,  and  the  majority 
64  ;  J^tna  Ins.  Co.,  &c.,  6  Ir.  Rep.  Eq.  of  the  court  seem  not  to  have  differed 
298  ;  McNeil's  Case,   L.  R.  10  Eq.  from  the  minority  with  respect  to  the 
503  ;  Houldsworth  v.  City  of  Glasgow  principle  involved.    See  also,  per  Mr. 
Bank,  L.  R.  5  App.  Cas.  317.  Justice  Dillon,  3  Dill.  505. 
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bankruptcy  of  the  corporation,  the  defence  is  valid  against  the 
assignee  of  the  corporation." 

§  597.  Increase  and  Reduction  of  Capital.  —  The  creditors  of 
a  corporation  must  be  held  to  have  given  credit  upon  the 
security  of  the  capital  stock  required  by  the-  charter  of  the  com- 
pany to  be  subscribed  at  its  formation.1  And  if  this  amount  has 
been  subsequently  increased  by  amendment  of  the  company's 
charter,  the  same  principle  is  obviously  applicable  with  respect 
to  the  increased  capital,  in  favor  of  those  creditors  who  con- 
tracted with  the  company  after  the  increase  was  made. 

On  the  other  hand,  if  the  nominal  capital  of  a  corporation  is 
reduced  under  authority  conferred  by  law,  persons  who  have 
given  credit  to  the  company  with  notice  of  such  reduction  can- 
not call  upon  the  shareholders  to  contribute  more  than  the 
diminished  amount  of  capital,  for  they  have  given  credit  to  the 
company  upon  the  security  of  that  amount  alone.2 

And  so  where  a  corporation  has  issued  new  shares  after  a 
creditor  has  made  his  contract,  or  where  shares  have  been 
issued  of  which  the  creditor  had  no  notice,  either  actual  or  con- 
structive, it  is  clear  that  he  cannot  have  trusted  the  company 
upon  the  security  of  the  capital  represented  by  those  shares. 
And  there  seems  to  be  no  reason  for  holding  that  the  creditor 
would  have  any  better  rights  in  equity  against  the  holders  of 
such  new  shares  than  belonged  to  the  company  itself. 

§  598.  Unauthorized  Subscriptions — Ratification. — It  is  clear 
that  a  party,  whose  name  has  been  placed  upon  the  subscription- 
books  of  a  corporation  without  his  authority  or  consent,  cannot 
be  charged  as  a  shareholder,  either  by  the  company  or  by  its 
creditors.  The  subscription  would,  under  these  circumstances, 
be  absolutely  null  and  void,  as  a  contract,  and  not  merely  void- 
able at  the  option  of  the  innocent  party.3 

1  Supra,  \  586.  legislature.    Where  a  limited  company 

2  Hepburn  v.  Exchange,  &c.  Co.,  reduces  its  capital,  a  creditor  is  en- 
4  La.  Ann.  87 ;  Palfrey  v.  Paulding,  titled  to  have  a  sum  impounded  to  pay 
7  La.  Ann.  363  ;  Cooper  v.  Frederick,  his  claim  when  it  matures.     Re  Tele- 
9  Ala.  742.  graph  Construction  Co.,  L.  R.  10  Eq. 

Existing  creditors  can  clearly  not  be  384.     Compare  supra,  §§  231,  570. 
affected  by  a  reduction  of  capital,  even         8  Chapman  &  Barker's  Case,  L.  R. 

though  authorized  by  an  act  of  the  3  Eq.  361;  Pirn's  Case,  3  De  G.  & 
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But  a  person  cannot  allow  his  name  to  be  used  as  a  means  of 
defrauding  innocent  parties ;  and  hence  if  a  person  is  held  out 
to  the  world  as  a  shareholder  in  a  corporation,  slight  acts  of  rati- 
fication will  be  sufficient  to  estop  him  from  denying  his  member- 
ship, as  against  a  bonafidc  creditor  who  has  been  misled.1 

In  Chapman  &  Barker's  Case2  Vice-Chancellor  Page-Wood 
said :  "  It  is  an  absurdity  to  say  that  I  am  to  be  liable  because 
directors  choose  to  put  me  down  upon  the  register  as  a  share- 
holder. .  .  .  The  case  is  wholly  different  where  a  person  agrees 
to  have  his  name  put  upon  the  register  for  any  purpose.  The 
creditors  have  a  right  to  take  as  their  debtor  everybody  who  is 
properly  upon  the  register,  including  the  trustees  for  the  com- 
pany. But  creditors  do  not  therefore  obtain  the  right  of  insist- 
ing upon  retaining  as  their  debtor  a  person  whose  name  has 
been  placed  there  by  fraud  or  wrong,  and  ought  never  to.  have 
been  there  at  all  An  important  question  might  arise  as 
to  how  far  a  person,  after  he  knows  that  his  name  has  been 
wrongly  placed  upon  the  register,  may,  by  acts  of  acquies- 
cence, —  such  as  accepting  a  dividend  or  the  like,  —  be  held  to 
be  liable.  It  is  like  any  other  case :  he  cannot  approbate  and. 
reprobate.  If,  for  his  own  convenience,  he  adopts  the  act,  he 
must  be  liable  for  the  consequences  of  the  act.  The  question 
whether  he  has  or  has  not  adopted  it  is  wholly  one  of  degree 
and  of  evidence  for  the  court." 3 

§  599.  Secret  Conditions  void  against  Creditors. — A  SOme- 
what  different  question  arises  where  a  condition  or  agreement  is 
attached  to  the  stock  subscription  of  a  shareholder,  which  would 
prevent  the  corporation  from  insisting  upon  the  validity  of  the 
subscription  or  from  enforcing  the  payment  of  calls.  In  this 
case  creditors  have  no  rights  against  the  shareholder  on  ac- 
count of  any  lien  upon  his  subscription ;  for  the  company  had 
no  rights  against  the  shareholder  which  it  could  dispose  of.* 

S.    11,  1    McN.    &  G.  291 ;     Hen-  2  L.  R.  3  Eq.  365,  366. 

nessey's  Executors'  Case,  3  De  G.  &  8  See  also   Griswold  v.  Seligman, 

S.  191,  2  McN.  &  G.  20 ;  Ex  parte  73  Mo.  114. 

Hall,  1  McN.  &  G.  307 ;  Haslett  v.  4  It  is  to  be  observed,  however, 

Wotherspoon,    1    Strobh.    Eq.    209 ;  that  conditions  and  agreements  affect- 

supra,  §§  263,  264.  ing  the  liability  of  a  stock  subscriber 

1  Compare  supra,  §  372.  are  usually  fraudulent    and  void  as 
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But  agreements  between  the  members  of  a  corporation  cannot 
be  allowed  to  defeat  the  just  expectations  of  its  creditors.  When 
a  corporation  incurs  debts,  it  does  so  on  behalf  of  its  share- 
holders ;  and  these  must  have  contemplated,  when  they  agreed 
to  become  members  of  the  company,  that  the  latter  would 
pledge  its  assets,  including  unpaid  stock  subscriptions,  as  secu- 
rity for  the  claims  of  its  creditors.  The  creditors  of  a  corporation 
are  not  privies  to  the  agreement  made  between  its  stockholders ; 
but  they  are  entitled,  as  against  the  stockholders,  to  expect  that 
every  engagement  made  by  the  corporation,  as  representative  of 
the  stockholders  and  with  their  assent,  shall  be  honestly  carried 
out.  It  would  be  sanctioning  the  barest  fraud  to  permit  the 
stockholders  of  a  corporation,  after  obtaining  credit  upon  the 
faith  of  the  capital  stock  subscribed,  to  set  up  secret  stipulations 
between  themselves,  or  with  the  corporation  representing  them,  for 
the  purpose  of  depriving  creditors  of  the  full  benefit  of  the  security 
which  they  were  led  to  expect.  The  law  is  accordingly  settled 
that  any  secret  condition  or  arrangement  attached  to  the  contract 
of  a  stockholder  in  a  corporation,  which,  if  carried  out,  would 
lessen  the  amount  of  capital  held  out  to  creditors  as  their  security, 
is  a  fraud  upon  creditors,  and  will  therefore  be  denied  effect.1 

§  600.  Upon  the  same  principle  it  has  been  held  that  a  person 
holding  shares  in  a  company  is  liable  to  creditors  having  a  right 
to  suppose  him  to  be  an  ordinary  shareholder,  although  the 
shares  were  actually  issued  to  him  as  trustee  and  nominee  of  the 
company.  And  it  is  not  material  in  such  case  that  the  trust 
was  valid  as  between  the  company  and  the  shareholder,  and 
that  the  latter  might  be  entitled  to  claim  indemnity  from  the 
insolvent  company.2 

In  Wheelock  v.  Kost 3  it  was  held  that  a  holder  of  fifty  shares 

against  the  other  subscribers  and  the  Noble  v.  Callender,  20  Ohio  St.  199  ; 

corporation  representing  them,  as  well  Clarke  v.  Thomas,  34   Ohio   St.  46 ; 

as  fraudulent  and  void  against  cred-  Saffold  v.  Barnes,  39  Miss.  399. 

itors.     See  supra,  §§  294-298,  372.  2  See  Ind's  Case,  L.  R.  7  Ch.  485  ; 

1  See  Union  Mut.  Life  Ins.  Co.  v.  Chapman  &  Barker's   Case,  L.  R.  3 

Frear  Stone,  &c.   Co.,  97   111.  537;  Eq.   366;    In  re  National  Financial 

Upton  v.  Hansbrough,  3   Biss.  423 ;  Co.,  L.  R.  3  Ch.  791. 

Burke  v.  Smith,  16  Wall.  396,  397 ;  8  77  111.  296. 
Webster  v.  Upton,  91  U.  S.  67,  68 ; 
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of  stock  in  an  insolvent  bank  was  liable  to  creditors  to  the 
same  extent  as  any  other  shareholder,  although  the  shares  had 
been  issued  to  him  by  the  corporation  as  collateral  security  for 
a  loan  of  money.  Mr.  Justice  Scott  said :  "  Whatever  relation 
appellant  may  have  sustained  to  the  corporators  of  the  bank, 
it  seems  clear  that,  as  to  its  creditors,  he  occupied  the  position  of 
a  stockholder,  and  must  bear  all  the  burdens  that  relation  im- 
posed. The  stock  had,  in  fact,  been  transferred  to  him ;  it  stood 
in  his  name  as  owner,  and  he  availed  of  the  dividends  it  earned. 
Having  voluntarily  assumed  the  relation  of  a  stockholder,  it 
makes  no  difference  that  he  may  have  done  it  with  a  view  to 
assist  the  bank  in  its  credit  or  otherwise.  The  legal  title  to  the 
stock  was  in  appellant  by  his  own  procurement,  although  the  equi- 
table title  may  have  been  in  other  parties ;  but  it  would  be  a  singu- 
lar doctrine  to  hold  that  the  creditor  should' seek  out  the  equitable 
owner  against  whom  to  enforce  his  claim.  Primarily,  he  may  pro 
ceed  against  the  party  in  whom  is  the  legal  title  to  the  stock." 1 

§  601.  Collateral  Agreements  with  Third  Persons — Trustees  — 
Pledgees.  —  The  members  of  a  corporation  are  entitled,  as  between 
themselves,  to  hold  every  person  having  the  legal  title  to  shares 
of  stock  liable  to  perform  all  the  duties  of  a  stockholder ;  and  a 
collateral  agreement  or  trust  existing  between  a  stockholder  and 
third  persons  cannot  be  allowed  to  alter  the  relation  existing 
between  himself  and  the  corporation.2  Hence  it  is  clear  that 
creditors  are  always  entitled  to  compel  the  legal  owners  of  shares 
of  stock  to  pay  their  unpaid  stock  subscriptions ;  for  such  stock 
subscriptions  are  a  portion  of  the  assets  belonging  to  the  com- 
pany, and  pledged  to  creditors  for  the  payment  of  their  claims. 

But  independently  of  the  derivative  right  of  creditors  to  hold 
the  stockholders  in  a  corporation  liable  to  pay  their  subscriptions 
to  the  capital  stock,  upon  the  ground  that  such  liability  is  a  lia- 
bility to  the  corporation,  and  pledged  with  the  other  assets  as 
security  for  the  company's  debts,  creditors  have  an  equitable 
right  to  hold  the  legal  owners  of  shares  of  stock  liable,  on  ac- 
count of  the  direct  relation  existing  between  such  stockholders 
and  themselves.  For  we  have  seen  that  a  corporation  and  its 

1  77  111.  298 ;  Shellington  v.  Rowland,  53  N.  Y.  371. 

2  See  supra,  §  373. 
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members  are  in  reality  the  same ;  and  when  a  corporation  incurs 
debts,  it  does  so  for  its  stockholders,  and  on  their  behalf  pledges 
its  capital  as  security.1  To  allow  any  agreement  or  relationship 
between  the  stock  subscribers  and  third  parties  to  impair  the 
security  thus  given  through  the  corporation  would  be  contrary 
to  the  agreement  made  with  creditors,  and  a  violation  of  their 
equitable  rights.2  It  has  accordingly  been  held  that  the  creditors 
of  a  corporation  are  entitled  to  hold  every  legal  owner  of  shares 
liable  as  a  shareholder,  without  regard  to  equities  existing  be- 
tween him  and  third  persons,  and  may  enforce  not  only  the 
liability  of  such  shareholder  to  contribute  the  portion  of  capital 
subscribed  by  him  to  the  company,  but  also  any  further  liability 
to  creditors  imposed  by  statute.3 

§  602.  Equitable  Owners  —  Subscription  in  Fictitious  Name. 
—  Where  shares  are  in  good  faith  vested  in  a  trustee,  for  the 
benefit  of  another,  the  equitable  owner  cannot  be  made  liable  by 
creditors  for  unpaid  calls  ;  for  the  equitable  owner  is  not  liable 
to  the  company  as  a  shareholder,  nor  is  there  any  privity  be- 
tween him  and  the  company's  creditors.4 


1  Supra,  §  588. 

2  See  Des  Moines  Gas  Co.  v.  West, 
50  Iowa,  16. 

8  This  rule  has  been  enforced 
against  pledgees  of  stock.  See  Whee- 
lock  v.  Kost,  77  111.  298  ;  Pullman  v. 
Upton,  96  U.  S.  328;  Adderly  v. 
Storm,  6  Hill,  624;  Rosevelt  v. 
Brown,  11  N.  Y.  148;  Matter  of 
Empire  City  Bank,  18  N.  Y.  223; 
Magruder  v.  Colston,  44  Md.  349 ; 
Matter  of  Reciprocity  Bank,  22  N.  Y. 
17  ;  Crease  ».  Babcock,  10  Mete.  545  ; 
Holyoke  Bank  v.  Burnham,  11  Cash. 
783;  Stover  v.  Flack,  30  N.  Y.  64. 
See  also  Price's  Case,  3  De  G.  &  S. 
146 ;  Addison's  Case,  L.  R.  5  Ch. 
294 ;  Royal  Bank  of  India's  Case, 
L.  R.  7  Eq.  91,  4  Ch.  252 ;  Weiker- 
sheim's  Case,  L.  R.  8  Ch.  831.  And 
against  persons  holding  shares  in  trust 
for  others,  see  Hoare's  Case,  2  J.  & 
H.  229;  Bugg's  Case,  2  Dr.  &  Sm. 
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452 ;  William's  Case,  L.  R.  1  Ch.  D. 
576;  Mitchell's  Case,  L.  R.  9  Eq. 
363 ;  King's  Case,  L.  R.  6  Ch.  196 ; 
and  see  supra,  §  373. 

4  See  William's  Case,  L.  R.  1  Ch. 
D.  576;  Bugg's  Case,  2  Dr.  &  Sm. 
452  ;  Sichel's  Case,  L.  R.  3  Ch.  119 ; 
supra,  §  373;  but  compare  infra, 
§  605. 

A  trustee  of  shares  is  entitled  to 
indemnity  from  his  cestui  que  trust 
for  liabilities  incurred  by  the  trustee 
in  the  execution  of  his  trust.  Cruse 
v.  Paine,  L.  R.  6  Eq.  641,  4  Ch.  441 ; 
Butler  v.  Cumpston,  L.  R.  7  Eq.  16 ; 
James  v.  May,  L.  R.  6  H.  L.  328. 

Whether  the  legal  holder  of  shares, 
if  insolvent,  can  be  compelled  to  en- 
force his  right  of  indemnity,  and  the 
cestui  que  trust  thus  be  reached,  queere. 
See  Hemming  v.  Maddick,  L.  R.  9 
Eq.  175 ;  Eenwick's  Case,  1  De  G. 
&  S.  557. 


CHAP.  X.]  EIGHTS   OF  CREDITORS.  §  603 

But  a  person  will  not  be  allowed  to  defraud  the  public  by  the 
use  of  another's  name.  If  shares  are  taken  in  a  false  or  ficti- 
tious name,  the  real  owner  will  be  liable  to  creditors.  In  Cox's 
Case l  this  principle  was  extended  to  the  case  of  a  promoter  of  a 
company,  who  had  taken  a  number  of  shares  and  placed  them 
in  the  names  of  various  persons,  in  order  to  swell  the  apparent 
number  of  shareholders,  and  thus  to  deceive  the  public. 

It  has  likewise  been  held  that  where  shares  are  taken  in  the 
name  of  an  infant,  who  may  disaffirm  his  contract  with  the  com- 
pany if  it  prove  unprofitable,2  or  in  the  name  of  a  married  wo- 
man, who  cannot  make  a  binding  contract  at  common  law,3  the 
real  owner  may  be  held  liable  as  if  he  had  taken  the  shares  him- 
self under  a  fictitious  name. 

§  603.  Defective  Transfers.  —  If  an  attempted  transfer  of 
shares  is  ineffective  to  pass  the  title  to  the  transferee,  the  original 
owner  will  remain  liable  to  contribute  his  proportion  of  the  cap- 
ital stock,  as  if  no  attempt  to  transfer  had  taken  place.4  Upon 
the  same  principle  it  follows  that  if  shares  are  transferred  to  an 
infant,  and  the  latter  elects  to  disaffirm  the  contract,  or  if  the 
company  proves  insolvent  before  the  infant  has  become  of  age 
(in  which  case  a  disamrmance  may  be  implied),  the  transferor 
will  remain  liable.5 

An  agreement  to  transfer  shares,  or  an  attempted  transfer, 
although  valid  as.  between  the  parties,  does  not  affect  the  rights 
of  the  company  or  of  its  creditors,  unless  the  legal  title  to  the 
shares  was  altered.6  And  therefore  if  formalities  are  made  neces- 
sary, by  the  charter  of  a  corporation,  to  a  transfer  of  membership 
in  the  company,  these  formalities  must  be  complied  with ;  other- 
wise, the  original  holder  will  continue  liable  to  the  company  and 
to  creditors,  though  the  transfer  be  valid  as  between  the  parties, 

1  4  De  G.  J.  &  S.  53.     Compare         *  Cartmell's   Case,    L.   R.   9   Ch. 
King's  Case,  L.  R.  6  Ch.  196.  691 ;  Heritage's  Case,  L.  R.  9  Eq.  5 ; 

2  Casteman    v.    Holmes,   4  J.   J.  Hennessey's  Executors'  Case,  3  De  G. 
Marsh.   1 ;    Romans  v.  Fry,  5   J.  J.  &  S.  191,  2  McN.  &  G.  201,  where 
Marsh.  634 ;   Weston's  Case,  L.  R.  the  transfer  had  not  been  accepted  by 
5  Ch.  614 ;  Richardson's  Case,  L.  R.  the  transferee. 

19  Eq.  588.  6  Capper's  Case,  L.  R.  3  Ch.  458. 

8  Pugh  &  Shaman's  Case,  L.  R.         6  Supra,  §§  326,  327. 
13  Eq.  566. 
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and  a  trust  be  created  in  favor  of  the  transferee.  Thus,  where  a 
register  of  shareholders  is  provided  by  the  charter  of  a  corporation 
for  the  purpose  of  determining  the  membership  of  the  company, 
an  entry  upon  the  register  is  essential  in  order  to  discharge  a 
transferor  from  liability  to  the  company  and  creditors.1 

§  604.  Discharge  of  Shareholder  by  Forfeiture.  —  If  a  corpo- 
ration has  authority  by  its  charter  to  declare  a  forfeiture  of 
the  shares  of  a  stockholder  on  account  of  a  non-payment  of 


1  Shellington  v.  Rowland,  53  N.  Y. 
371 ;  Johnson  v.  Underbill,  52  N.  Y. 
203 ;  Worrall  v.  Judson,  5  Barb.  210  ; 
Dane  v.  Young,  61  Me.  160;  Mus- 
grave  &  Hart's  Case,  L.  R.  5  Eq.  193 ; 
Marino's  Case,  L.  R.  2  Ck.  596; 
Humby's  Case,  5  Jur.  N.  s.  215 ; 
supra,  §  325.  Compare  Upton  v. 
Burnham,  3  Biss.  431,  520;  Wehrman 
v.  Reakert,  1  Cinn.  Sup.  Ct.  230. 

Where  shares  of  stock  are  assigned 
without  a  compliance  with  the  formal- 
ities necessary  to  a  transfer  of  the 
legal  title,  the  vendor  will  be  treated 
as  trustee  for  his  vendee;  and  the 
vendor  may,  in  such  case,  recover  from 
the  vendee  any  payments  which  he 
may  have  been  compelled  to  make  on 
account  of  the  shares  standing  in  his 
name.  See  Johnson  v.  Underbill,  52 
N.  Y.  203;  Walker  v.  Bartlett,  18 
C.  B.  845 ;  Grissell  v.  Bristowe, 
L.  R.  3  C.  P.  112  ;  Coles  v.  Bristowe, 
L.  R.  4  Ch.  3,  6  Eq.  149;  Allen  v. 
Graves,  L.  R.  5  Q.  B.  478 ;  Paine  v. 
Hutchinson,  L.  R.  3  Eq.  ;  3  Ch. 
388  ;  Hawkins  v.  Maltby,  L.  R.  6 
Eq.  505,  4  Ch.  200 ;  Kellogg  v.  En- 
thoven,  L.  R.  9  Q.  B.  241,  and  8 
Q.  B.  241 ;  Bowring  v.  Shepherd, 
L.  R.  6  Q.  B.  309 ;  Wynne  v.  Price, 
3  De  G.  &  S.  310.  Compare  Humble 
v.  Langstou,  7  M.  &  W.  517 ;  Sayles 
v.  Blayne,  14  Q.  B.  205 ;  Brigham  v. 
Mead,'  10  Allen,  245. 

The  same  rules  obviously  apply 
where  the  corporation  has  the  power 
to  refuse  its  assent  to  a  transfer  of 

568 


membership.  Shipman's  Case,  L.  R. 
5  Eq.  219;  Holdeu's  Case,  L.  R.  8 
Eq.  444.  But  if  a  corporation  is 
bound  to  receive  a  transferee,  and  the 
agents  of  the  company  neglect  to  reg- 
ister the  transfer,  in  accordance  with 
their  duty,  it  seems  that  the  name  of 
the  transferee  may  be  substituted  for 
that  of  the  transferor  after  the  com- 
pany has  become  insolvent.  Chou- 
teau  Springs  Co.  v.  Harris,  20  Mo. 
382,  390. 

The  rule  applying  to  English  com- 
panies under  the  Act  of  1862  was 
stated  in  Lindley  on  Partnership  (4th 
ed.),  1412,  as  follows :  "  Where,  before 
the  commencement  of  the  winding  up, 
shares  are  bona  fide  sold,  and  the 
transfer  has  been  executed  by  both 
transferor  and  transferee,  and  has 
been  left  for  registration  at  the  com- 
pany's office,  and  there  has  been  no 
unnecessary  delay  on  either  side  in 
completing  the  transfer,  and  nothing 
remains  to  be  done  except  to  register 
it,  and  the  company,  having  had  an 
opportunity  of  registering,  have  neg- 
lected, but  not  declined  to  do  so,  — • 
under  these  circumstances  the  court 
will  allow,  and  indeed  order,  the  trans- 
feree's name  to  be  substituted  for  that 
of  the  transferor,  unless  there  is  some 
good  reason  why  the  transfer  should 
not  be  completed."  Nation's  Case, 
L.  R.  3  Eq.  77;  Weston's  Case,  L.  R. 
4  Ch.  20  ;  Fyfe's  Case,  L.  R.  4 
Ch.  768 ;  Lowe's  Case,  L.  11.  9  Eq. 
589. 


CHAP.  X.]  EIGHTS   OF   CREDITORS.  §  605 

his  stock  subscription,  a  forfeiture  validly  declared  puts  an  end 
to  the  liability  of  the  subscriber ;  and  in  such  case  creditors 
have  no  right  to  hold  the  expelled  member  liable  if  the  company 
should  afterwards  become  insolvent.1 

But  the  power  of  declaring  a  forfeiture  of  shares  is  conferred 
upon  a  corporation  solely  for  the  purpose  of  compelling  the 
subscribers  to  pay  their  dues  promptly,  and  thus  to  increase  the 
amount  of  the  common  fund.  It  was  not  conferred,  and  cannot 
be  exercised,  for  the  purpose  of  discharging  stock  subscribers 
from  liability  to  creditors,  in  case  the  company  should  prove  a 
failure.  Unpaid  shares  in  an  insolvent  corporation,  or  a  corpo- 
ration which  has  lost  a  portion  of  its  original  capital,  are  clearly 
of  no  value,  but  are  a  burden  to  the  owner ;  and  to  declare  them 
forfeited  would  be  a  benefit  rather  than  a  loss.  To  say  that  a 
corporation,  when  insolvent,  can  declare  a  forfeiture  of  the  shares 
of  its  members  would,  in  effect,  mean  that  the  members  of  a 
corporation  may,  under  the  corporate  name  and  for  their  own 
benefit,  incur  debts  upon  the  faith  of  their  subscriptions,  and 
afterwards,  if  the  company  should  prove  a  failure,  annul  their 
liability,  leaving  creditors  unpaid,  by  going  through  the  form  of 
declaring  a  forfeiture  of  their  shares,  in  the  corporate  name.2 

§  605.  Discharge  of  Shareholder  by  Transfer.  —  The  effect  of 
a  valid  transfer  of  shares  in  a  corporation  is  to  discharge  the 
original  holder  from  paying  any  further  calls  upon  his  subscrip- 
tion, and  to  substitute  the  transferee  in  his  place.3  A  change 
thus  brought  about  in  due  course  of  business  does  not  impair 
the  rights  of  creditors,  and  is  binding  upon  them.4  But  the 
power  of  transfer  cannot  be  used  by  a  corporation  and  its  share- 
holders as  a  means  of  defrauding  the  public.  The  lien  of  credit- 
ors upon  the  assets  of  an  insolvent  corporation  can  be  discharged 
only  'by  a  transfer  in  due  course  of  business  and  for  value.5  This 
rule  is  founded  upon  a  plain  principle  of  justice,  and  applies 

1  Mills  v.  Stewart,  62  Barb.  444,         8  Supra,  §  320. 

41  N.  Y.  384  ;  Macauley  v.  Robinson,          4  Allen  v.  Montgomery  R.  E,.  Co., 
18   La.   Ann.    619  ;   Allen   v.   Mont-    11  Ala.  451 ;  supra,  §  591. 
gomery  R.  R.  Co.,  11  Ala.  450.  «  Supra,  §§  574,  575. 

2  Mills  v.  Robinson,  62  Barb.  444, 
41  N.  Y.  384 ;  and  see  supra,  §  377. 
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with  full  force  to  an  assignment  of  the  liability  of  a  shareholder 
by  a  transfer  of  shares. 

In  Johnson  v.  Laflin l  Mr.  Justice  Dillon  said :  "  While  we 
maintain  the  right  of  a  shareholder  to  dispose  of  his  shares  ab- 
solutely by  an  out  and  out  sale  and  registered  transfer,  and  thus 
escape  liability,  provided  the  sale  is  made  lona  fide  and  the  pur- 
chaser is  in  law  capable  of  assuming  the  liabilities  of  the  trans- 
feror, yet  this  does  not  involve  the  right  to  transfer  shares  for  a 
fraudulent  purpose  or  under  circumstances  which  the  transferor 
knows  will  make  the  transfer,  if  sustained,  work  a  fraud  upon 
the  other  shareholders  or  upon  the  creditors  of  the  bank." 

Accordingly,  it  has  been  decided  that  the  shareholders  of  a 
corporation  cannot,  after  obtaining  credit  upon  the  faith  of  their 
stock  subscriptions,  escape  liability  after  their  speculation  has 
proved  a  failure  and  the  company  become  insolvent,  by  trans- 
ferring their  shares  to  a  person  who  is  insolvent  or  otherwise 
unable  to  perform  the  obligations  of  a  shareholder.  A  transfer 
executed  under  these  circumstances  is  fraudulent  and  void  as 
against  the  creditors  of  the  company.2 


1  5  Dill.  65;  s.  c.  6  Cent.  L.  J.  131. 

2  Nathan    v.    Whitlock,    3    Edw. 
Ch.  215,  9  Paige,  152;  Miller  ».  Great 
Republic  Ins.  Co.,  50  Mo.  55;  Prov. 
Savings  Inst.  v.  Jackson,  &c.  Skating 
Rink,  52  Mo.'  557 ;  Mandion  v.  Tire- 
man's  Ins.  Co.,  11  Rob.  (La.)  177; 
Re  Bachraan,  12   N.    B.    Reg.    223; 
Bowden  v.  Santos,  1  Hughes  (U.  S.), 
158  ;  Veiller  v.  Brown,  18  Hun,  571; 
and  see  supra,  §  378  ;  infra,  §  614. 

The  shareholders  in  many  of  the 
earlier  English  joint-stock  companies 
were  liable  to  creditors,  after  trans- 
ferring their  shares,  to  the  same  ex- 
tent that  outgoing  partners  are  liable 
to  the  creditors  of  a  firm.  As  between 
the  shareholders  themselves,  however, 
the  existing  members  were  generally 
bound  to  indemnify  those  who  had 
ceased  to  be  members  of  the  company. 

Under  the  Winding-up  Act  of 
1848-1849  past  members  were  not 
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put  upon  the  list  of  contributories  at 
all,  except  when  necessary  to  appor- 
tion their  legal  liability  between  them- 
selves. See  Sutton's  Case,  3  De  G. 
&  S.  262;  Holmes's  Case,  4  De  G.  & 
S.  312.  Compare  Southwaite's  Case, 
3  McN.  &  G.  187. 

The  Companies  Act  of  1862  pro- 
vides that,  upon  the  winding  up  of  a 
company  formed  under  that  act,  every 
present  and  every  past  member  shall 
be  liable  to  contribute  to  the  assets  of 
the  company  to  an  amount  sufficient 
for  the  payment  of  the  debts  and  liabil- 
ities of  the  company,  subject,  however, 
to  the  following,  amongst  other  qual- 
ifications :  (1.)  No  past  member  shall 
be  liable  to  contribute  to  the  assets  of 
the  company  if  he  has  ceased  to  be  a 
member  for  a  period  of  one  year  or 
upwards  prior  to  the  commencement 
of  the  winding  up.  (2.)  No  past 
member  shall  be  liable  to  contribute 
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PART    II. 

THE  EIGHTS  OF  CEEDITOES  AGAINST  THE   STOCKHOLDEES 
INDIVIDUALLY. 


§  606.    Nature    of   the    Individual    Liability  of   Stockholders. 

—  The  general  rule  is  that  the  stockholders  of  a  corporation 
cannot  be  charged  with  the  debts  of  the  association  except  to 


in  respect  of  any  debt  or  liability  of 
the  company  contracted  after  the  time 
at  which  he  ceased  to  be  a  member. 
(3.)  No  past  member  shall  be  liable 
to  contribute  to  the  assets  of  the  com- 
pany unless  it  appears  to  the  court 
that  the  existing  members  are  unable 
to  satisfy  the  contributions  required 
to  be  made  by  them  in  pursuance  of 
this  act.  Companies  Act  of  1862, 
§  38.  In  winding  up  under  this  act, 
as  under  the  Act  of  1848,  past  mem- 
bers are  not  put  upon  the  list  of  con- 
tribntories  until  the  present  members 
have  been  exhausted.  Wright's  Case, 
L.  R.  12  Eq.  331,  346. 

It  has  been  settled,  under  these 
acts,  that  a  shareholder  may  transfer 
his  shares,  after  the  company  is  in  a 
failing  condition,  to  an  insolvent  for  a 
nominal  consideration,  and  with  the 
sole  purpose  of  escaping  liability  ;  and 
if  such  transfer  be  out  and  out,  and 
not  merely  colorable,  it  will  constitute 
the  transferor  a  past  member  both 
with  regard  to  creditors  and  the  other 
shareholders.  De  Pass's  Case,  4  De 
G.  &  J.  544;  Western's  Case,  L.  R. 
4  Ch.  20 ;  Harrison's  Case,  L.  R.  6 
•Ch.  286  ;  Master's  Case,  L.  R.  7  Ch. 
292;  Hakim's  Case,  id.  296,  note; 
Bishop's  Case,  id.  296,  note.  Com- 
pare King's  Case,  L.  R.  6  Ch.  196. 

But  it  is  also  settled  "  that,  notwith- 


standing there  is  a  complete  transfer, 
the  transferor  will  be  held  a  contrib- 
utory, if  the  evidence  shows  not  only 
that  the  transfer  was  made  to  get  rid 
of  liability,  but  that  the  transfer  was 
not  a  real  transaction,  and  was  not 
intended  to  divest  the  interest  of  the 
transferor,  and  to  render  the  transferee 
the  bona  fide  owner  of  the  shares,  but 
that  the  transferee  held  them  subject 
to  the  orders  of  the  transferor ;  and 
although  it  cannot  perhaps  be  denied 
that  in  the  cases  in  question  the  rela- 
tion of  trustee  and  cestui  que  trust 
was  created,  it  is  obvious  that  the  sole 
object  of  the  trust  was  to  screen  the 
transferor  from  liability.  The  cases 
show  that  such  devices  will  not  have 
the  effect  desired  by  the  persons  who 
practise  them."  Per  L.  J.  James  in 
King's  Case,  L.  R  6  Ch.  199,  quoting 
Lindley  on  Partnership ;  Hyam's 
Case,  1  De  G.  F.  &  J.  75  ;  Chin- 
nock's  Case,  Johns.  714 ;  Costello's 
Case,  2  De  G.  F.  &  J.  302 ;  Ex  parte 
Kintrea,  L.  R.  5  Ch.  95;  Gilbert's 
Case,  id.  559. 

In  settling  the  above  rules  the  diffi- 
culty was  to  determine  the  equities 
existing  between  the  different  share- 
holders of  the  company,  not  between 
the  shareholders  and  creditors.  The 
security  of  the  creditors  of  an  English 
joint-stock  company,  unless  it  be  a 
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the  extent  of  the  capital  which  they  have  agreed  to  contribute 
for  carrying  on  the  company's  business,  unless  the  contrary  be 
expressly  provided  by  the  charter  or  general  law  under  which 
the  corporation  was  formed.  Provisions  imposing  an  additional 
individual  liability  to  creditors  are,  however,  of  very  common 
occurrence. 

The  object  of  a  provision  of  this  character  is  not  to  increase 
the  assets  of  the  corporation,  except  indirectly  by  increasing  its 
commercial  credit ;  its  object  is  merely  to  provide  creditors  with 
an  additional  security  beyond  that  furnished  by  the  capital 
stock  of  the  company.  It  follows,  therefore,  that  the  officers 
and  agents  of  the  corporation  cannot  control  this  liability  in 
any  manner.  They  cannot  collect  it  by  assessment,1  nor  can 
they  assign  it  to  a  trustee  for  the  benefit  of  creditors.2  It  is  a 
liability  running  directly  from  the  shareholders  to  the  creditors 
of  the  corporation.3 

§  607.  A  provision  in  the  charter  or  general  law  under  which 
a  corporation  was  formed,  declaring  that  its  stockholders  shall 
be  individually  liable  to  creditors,  does  not  of  itself,  by  force 
of  the  legislative  act,  render  them  individually  liable.  It  is 
merely  a  legislative  enactment  that  any  person  who  shall  be- 
come a  stockholder  in  the  corporation,  or,  in  other  words,  enter 
into  the  contract  of  membership,  shall  at  the  same  time  as- 
sume an  individual  liability  to  the  creditors  of  the  company. 
The  function  of  the  legislature  in  creating  this  liability  is  merely 

limited  company,  is  not  a  specific  fund  Pass  (see  supra)  was  decided,  and  by 
as  in  case  of  an  American  corporation,  that    principle   I    abide."      Compare 
but  consists  of  the  individual  liability  Hyam's  Case,  1  De  G.  F.  &  J.  75, 
of  the  shareholders  as  in  case  of  a  co-  78  ;    Chappell's   Case,  L.    R.    6  Ch. 
partnership.     See  supra.     Hence,   in  902 ;  and  see  infra,  §  615. 
Costello's  Case,  2  De  G.  F.  &  J.  308,  *  Umstead  v.   Buskirk,    17   Ohio 
Lord  Justice  Turner  said :  "  I  do  not  St.  113  ;  Liberty  Female  Ass.  v.  Wat- 
see  how,  when  the  contract  between  kins,  70  Mo.  13. 
the  partners  is  that  each  may  transfer  2  Wright  v.  McCormack,  17  Ohio 
his  shares,  any  one  partner  can  have  St.  86,  95. 

a  right  to   complain  of  another  for  8  Bristol  v.    Sanford,  12   Blatchf. 

making  that  transfer  at  a  time  when  341 ;  Dutcher  v.  Marine  Nat.  Bank, 

the  company  may  happen  to  be  in-  id.  435 ;  Lane  v,  Morris,  8  Ga.  468  ; 

volved  in  difficulties.     That  was  the  and  see  the  following  sections, 
principle  upon  which  the  case  of  De 
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to  declare  the  legal  effect  of  the  voluntary  acts  of  the  parties, 
and  to  enable  them  to  carry  out  their  purposes  in  a  manner 
which  would  not  have  been  authorized  at  common  law.  When 
a  person  becomes  a  stockholder  in  a  corporation,  he  agrees  with 
all  the  other  stockholders  to  unite  with  them  upon  the  terms 
provided  by  the  company's  charter ; x  he  also  agrees  to  become 
liable  to  any  person  who  shall  give  credit  to  the  corporation,  to 
the  extent  of  the  capital  which  he  has  agreed  to  contribute.  In 
either  case,  his  liability  is  the  result  of  a  statutory  contract.2 

The  stockholders  of  a  corporation  whose  charter  provides  an 
individual  liability  to  creditors  offer  to  become  liable,  both  in 
a  corporate  capacity  and  individually,  to  all  persons  who  shall 
give  credit  to  the  corporation.  They  offer  to  become  liable,  in 
their  corporate  capacity,  to  the  extent  of  the  capital  which  they 
have  agreed  to  contribute  for  the  purpose  of  carrying  on  the 
company's  business,  and  they  offer  to  become  liable  individu- 
ally to  the  amount  expressly  provided  by  their  charter  or  in- 
corporation law.  Parties  who  contract  with  the  corporation 
contract  upon  the  faith  of  this  liability  held  out  as  their  secu- 
rity ;  and  the  offer  of  the  stockholders,  being  thereby  accepted, 
ripens  into  a  binding  contract.3 

§  608.  It  is  a  Contract-liability  within  the  Meaning  of  Statutes. 
—  The  nature  and  extent  of  the  individual  liability  of  the  stock- 
holders of  a  corporation  necessarily  depend  upon  the  provisions 
of  the  charter  or  general  law  under  which  the  parties  have 
created  it.  It  has  been  pointed  out  that  this  liability  is,  in 
reality,  the  result  of  an  agreement  or  contractual  relation  formed 
between  the  shareholders  and  creditors  of  the  corporation. 
Whether  this  agreement, be  called  a  contract  or  not  is  merely  a 
matter  of  definition.  It  may  not  be  a  contract  according  to  the 
technical  rules  of  the  common  law,  for  its  validity  depends 
entirely  upon  statutory  enactment ;  but  it  seems  clearly  to  be  a 

1  Supra,  Chapter  IV.  220,  227 ;  Sullivan  v.  Sullivan  Mfg. 

2  Compare  supra,    §§3,  257.     A  Co.,  14  S.  C.  494,  500;  Corning  v. 
similar  result  has  been  reached  with-  McCullough,  1  Comst.  47,  55 ;  Moss 
out  the  creation  of  what  is  technically  v.  McCullough,  5  Hill,  133,  per  Cowen, 
called  a  corporation  under  the  English  J. ;  McMahon  v.  Macy,  51  N.  Y.  155, 
Joint-Stock  Company  Acts.  per  Gray,  C. ;  and  cases  infra,  §§  608- 

•  See  Terry  v.  Caiman,   13  S.  C.    611. 
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contract  within  the  broad  scope  and  meaning  of  the  prohibition 
of  the  Constitution  of  the  United  States,  against  State  laws 
impairing  the  obligation  of  contracts. 

Accordingly,  it  was  held  by  the  Supreme  Court  of  the  United 
States  that  a  State  law  repealing  a  provision  in  the  charter  of  a 
corporation,  which  made  its  stockholders  individually  liable  to 
creditors,  was  unconstitutional  and  void  with  respect  to  existing 
creditors.  Mr.  Justice  Nelson,  delivering  the  opinion  of  the 
court,  said :  "  It  is  quite  clear  that  the  personal-liability  clause 
in  the  charter,  in  the  present  case,  pledges  the  liability  or  guar- 
antee of  the  stockholders,  to  the  extent  of  their  stock,  to  the 
creditors  of  the  company,  and  to  which  pledge  or  guarantee  the 
stockholders,  by  subscribing  for  stock  and  becoming  members 
of  it  have  assented.  They  thereby  virtually  agree  to  become 
security  to  the  creditors  for  the  payment  of  the  debts  of  the 
company,  which  have  been  contracted  upon  the  faith  of  this 
liability."1 

§  609.  In  Corning  v.  McCullough2  the  Supreme  Court  of  New 
York  decided  that  an  action  to  charge  a  stockholder  with  individ- 
ual liability  for  debts  of  the  corporation  was  not  "  an  action  upon 
a  statute  for  a  forfeiture  or  cause,"  within  the  meaning  of  the  three 
years'  Statute  of  Limitations  applicable  to  actions  of  that  class. 
The  court  held  that  the  individual  liability  of  a  stockholder  was 
founded  upon  contract,  and  that  an  action  to  enforce  this  liabil- 
ity could  therefore  be  brought  at  any  time  within  six  years. 

In  Carroll  v.  Green 8  the  Supreme  Court  of  the  United  States 
decided  that  a  suit  brought  to  enforce  the  individual  liability 
of  the  stockholders  of  a  corporation  was  barred  by  a  statute  of 
limitations  providing  that  "  actions  of  debt  upon  any  lending  or 
contract,  without  specialty,"  should  be  brought  within  four 
years.  It  was  argued  that  the  liability  was  created  by  statute, 

1  Hawthorne  v.  Calef,  2  Wall.  10,  creditors,  or  as  to  shareholders  becom- 

22;  Conant  v.  Van  Schaick,  24  Barb,  ing  members  of  the  company  by  an  issue 

87;  Provident  Savings  Inst.  v.  Jack-  of  new  shares.     Supra,  §§  570,  597. 

son  Place  Skating  Rink,  52  Mo.  552 ;  2  1  N.  Y.  47.     See  also  Story  ». 

St.  Louis  Ry.  Supplies  Co.  v.  Harbine,  Furman,  25  N.  Y.  215  ;  Terry  v.  Cal- 

2  Mo.  App.  134.  man,  13   S.   C.  220,   227.     Compare 

However,   the  individual   liability  Lawlcr  v.  Burt,  7  Ohio  St.  340. 

clause  may  be  repealed  as  to  future  8  92  U.  S.  509. 
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and  therefore  a  debt  by  specialty.1  But  the  court  held  that  the 
shareholders  were  liable  by  reason  of  their  voluntary  agreement 
to  the  terms  of  their  charter  of  incorporation. 

Again,  in  Norris  v.  Wrenshall,2  it  was  held  that  an  act  en- 
abling a  plaintiff  to  facilitate  the  recovery  of  judgment  by  fil- 
ing an  affidavit  with  his  declaration,  in  "  every  suit  where  the 
cause  of  action  is  a  contract,  whether  in  writing  or  not,  or 
whether  express  or  implied,"  was  applicable  to  a  suit  brought  to 
enforce  the  individual  liability  of  a  stockholder. 

§  610.  Enforcement  of  Individual  Liability  in  Foreign  Juris- 
dictions. —  The  contract  of  a  stockholder  is  measured  by  the 
charter  or  constating  instruments  of  the  company  of  which  he 
agrees  to  become  a  member.  When  a  person  agrees  to  become 
a  stockholder  in  a  corporation  chartered  by  a  foreign  State,  he 
must  necessarily  be  held  to  contract  with  reference  to  all  laws 
of  that  State  which  enter  into  the  constitution  of  the  company ; 
and  if  the  charter  or  incorporating  act  of  the  company  provides 
that  its  stockholders  shall  be  individually  liable  to  creditors,  he 
will  become  individually  liable  to  the  same  extent  as  any  other 
member,  not  because  he  is  bound  by  the  laws  of  the  State 
where  the  company  was  incorporated,  but  because  he  has  volun- 
tarily agreed  to  the  terms  of  the  company's  constitution.3 

On  the  other  hand,  if  the  constitution  to  which  a  corporator 
has  agreed  does  not  provide  for  individual  liability  to  creditors, 
he  cannot  be  charged  with  individual  liability  anywhere.4  A 
State  law  imposing  individual  liability  upon  the  stockholders  of 
a  foreign  corporation,  with  respect  to  existing  debts,  would  be 
unconstitutional  because  impairing  the  obligation  of  contracts.5 

It  seems  clear,  upon  principle,  that  a  creditor  of  a  corporation 
whose  stockholders  are  individually  liable  for  its  debts  may 
maintain  a  suit  to  enforce  this  liability  wherever  he  can  obtain 
jurisdiction  over  the  necessary  parties.6  The  right  to  maintain 

1  See  Bullard  y.Bell,  1  Mason,  243.    134 ;  McDonongh  v.  Phelps,  15  How. 

2  34  Md.  492.  Pr.  372 ;  and  see  supra,  §§  141,  434, 
8  Payson  v.  Withers,  5  Biss.  269,    435,  451. 

278.  6  Ex  parte  Van  Riper,  20  Wend. 

4  See  supra,  §  141.  614 ;  Hutchins  v.  New  England  Coal 

6  Merrick  v.  Santvoord,  34  N.  Y.  Mining  Co.,  4  Allen,  580 ;  Bond  v. 

208 ;  Seymour  v.  Sturgess,  26  N.  Y.    Appleton,  8  Mass.  472 ;  Sacket's  Har- 
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a  suit  of  this  character  outside  of  the  jurisdiction  of  the  State 
by  which  the  corporation  was  chartered  does  not  depend  upon 
the  comity  of  the  State  where  the  suit  is  brought,  or  its  willing- 
ness to  recognize  and  give  effect  to  the  laws  of  a  foreign  State ; 
it  depends  upon  the  willingness  of  the  courts  to  enforce  a  con- 
tract validly  entered  into  between  the  parties  in  another  juris- 
diction. A  refusal  to  grant  a  remedy  in  a  case  of  this  kind 
would  not  be  a  refusal  to  enforce  a  foreign  law ;  it  would  be 
simply  a  denial  of  justice. 

§  611.  The  remedy  provided  by  law  for  the  enforcement  of 
a  contract  does  not  enter  into  the  contract  itself;  it  is  purely  a 
matter  of  municipal  regulation,  and  may  therefore  be  altered  at 
any  time  without  impairing  any  rights  of  the  contracting  par- 
ties.1 This  rule  applies  with  full  force  to  the  individual  liability 
of  stockholders  in  a  corporation.  The  individual  liability  of 
stockholders  results,  in  all  cases,  from  their  voluntary  agreement 
under  the  statute ;  but  if  the  charter  or  general  law  imposing 
this  liability  at  the  -same  time  provides  a  particular  remedy  for 
enforcing  it,  the  remedy  provided  by  the  statute  does  not  enter 
into  this  agreement;  it  results  entirely  from  the  legislative 
enactment.  For  this  reason  it  follows  that  the  individual  lia- 
bility of  stockholders  can  be  enforced  in  a  foreign  State,  only  by 
the  remedies  provided  by  the  laws  of  that  State ;  legislative  pro- 
visions providing  particular  remedies  for  enforcing  this  liability 
have  no  extra-territorial  force.  And  even  though  the  contracting 
parties  intend  to  make  a  provision  of  this  character  a  part  of 
their  contract,  they  cannot,  by  their  agreement,  alter  the  estab- 
lished practice  of  the  courts.2 

It  has  been  held  that  if  the  charter  of  a  corporation  imposes 
an  individual  liability  upon  the  directors  or  other  officers  of  the 
company  for  a  failure  to  perform  certain  prescribed  duties,  such 
as  the  publishing  of  an  annual  report  setting  forth  the  financial 
condition  of  the  company,  the  liability  thus  imposed  is  in  the 
nature  of  a  penalty,  and  cannot  be  enforced  outside  of  the  State 

bor  Bank  v.  Blake,  3  Rich.  Eq.  225  ;  Ry.  Co.,  18  Me.  35  ;  Taft  ».  Wood, 

Paine  v.  Stewart,  33  Conn.  517.  106   Mass.   518.     Compare  Erickson 

1  See  supra,  §  448.  v.  Nesmith,  infra,  \  626. 

2  Drinkwater  v.  Portland  Marine 
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iii  which  the  corporation  was  formed.1  This  doctrine  must  be 
based  upon  the  ground  that  a  provision  imposing  an  individual 
liability  of  this  character  is  purely  a  matter  of  municipal  reg- 
ulation, and  does  not  enter  into  the  contract  of  creditors  or 
constitute  a  part  of  the  security  upon  the  faith  of  which  they 
contract.  Upon  the  same  ground  it  would  follow  that  a  State 
might  repeal  the  provision  imposing  this  liability,  without  im- 
pairing the  constitutional  rights  of  existing  creditors.  On  the 
other  hand,  if  this  liability  does  in  fact  enter  into  the  contract 
of  a  creditor,  and  constitute  a  part  of  the  security  upon  the  faith 
of  which  he  contracts,  it  is  difficult  to  see  why  the  fact  that  the 
liability  is  in  the  nature  of  a  penalty  would  be  a  reason  for 
refusing  to  enforce  it  in  a  foreign  State,  any  more  than  it  would 
be  a  reason  for  refusing  to  enforce  a  forfeiture  or  penal  bond.2 

§  612.  Extent  of  Individual  Liability.  —  It  would  be  a  depart- 
ure from  the  plan  of  this  treatise  to  examine  in  detail  all  the 
different  statutory  provisions  by  which  individual  liability  has 
been  imposed  upon  the  members  of  incorporated  companies. 
The  nature  and  'extent  of  the  liability  imposed  vary  greatly  in 
different  States  and  under  different  charters  and  general  laws, 
and  it  is  often  impossible  to  reconcile  the  conclusions  reached 
by  different  courts  in  the  construction  of  provisions  apparently 
similar  in  terms. 

Sometimes  the  liability  imposed  is  a  general  one  for  all  the 
company's  debts.  Under  a  provision  of  this  character  the  corpo- 
rators are  in  effect  liable  to  creditors  as  partners  or  members  of 
a  simple  joint-stock  company.3  In  many  cases,  however,  only  a 
limited  liability  is  provided.  Thus,  the  stockholders  of  some  cor- 
porations are  declared  individually  liable  to  creditors  "  to  double 

1  Derrickson  v.  Smith,  27  N.  J.  L.  v.   Russ,   3    Conn.   52  ;   Middletown 
166 ;  Halsey  v.   McLean,   12   Allen,  Bank  v.  Magill,  5  Conn.  28 ;  Deming 
438  ;  First  Nat.    Bank   v.  Price,   33  v.  Bull,  10  Conn.  409 ;  Corning  v.  Mc- 
Md.  487 ;  Veeder  v.  Baker,  83  N.  Y.  Cullough,  1   Comst.   47 ;    Conant  v. 
156 ;  Bird  v.   Hayden,   2    Abb.   Pr.  Van  Schaick,  24  Barb.  87 ;  Allen  v. 
N.    s.    61.     Compare  Ex  parte  Van  Sewall,  2  Wend.  327  ;  Moss  v.  Averell, 
Riper,  20  Wend.  617.  10  N.  Y.  459  ;  Erickson  v.  Nesmith, 

2  Compare    Sullivan    v.    Sullivan  46  N.  H.  371 ;  Davidson  v.  Rankin, 
Mfg.  Co.,  14  S.  C.  494,  500.  34  Cal.  503 ;  Young  v.  Rosenbaum,  39 

8  See  Planters'  Bank  v.  Bivingville,    Cal.  646.     Compare  New  England,  &c. 
&c.  Co.,  10  Rich.  L.  95  ;  Southmayd    Bank  v.  Stockholders,  &c.,  6  R.  I.  154. 
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the  amount  of  the  stock  held  by  them,"  or  "  to  an  amount  equal 
to  the  amount  of  the  stock  held  by  them."  Under  provisions  of 
this  character  each  stockholder  is  individually  liable  to  the  extent 
of  the  par  value  of  his  shares,  after  the  shares  have  been  fully 
paid  up.1  In  other  cases  the  stockholders  are  rendered  liable  to 
creditors  in  proportion  to  the  number  of  shares  held  by  them.2 

§  613.  Construction  of  Provisions  imposing  Individual  Liabil- 
ity.—  In  construing  a  statutory  provision  imposing  individual 
liability  upon  the  members  of  a  corporation,  it  is  the  duty  of 
the  courts  to  ascertain  and  carry  out  the  intention  of  the  legis- 
lature. To  lay  down  any  arbitrary  rule  for  the  construction  of  a 
particular  class  of  statutes  is  manifestly  contrary  to  reason,  and 
can  only  lead  to  error  and  perversion  of  justice.3  Accordingly, 
it  was  held  by  Mr.  Justice  Story,  in  Carver  v.  Braintree  Manu- 
facturing Co.,4  that  the  words  "  debts  contracted,"  in  a  statute 
imposing  individual  liability  upon  the  stockholders  of  a  corpo- 
ration for  all  debts  contracted  during  their  membership  in  the 
company,  was  .intended  to  embrace  all  liabilities  incurred  by 
the  company,  either  ex  contractu  or  ex  delicto,  and  therefore 
included  a  claim  for  unliquidated  damages  on  account  of  an 
infringement  of  a  patent.  However,  the  generally  accepted  doc- 
trine seems  to  be  that  the  word  "debts,"  in  a  statute  of  this 
character,  refers  only  to  obligations  incurred  by  the  corporation 
ex  contractu,  and  not  to  liabilities  for  torts  committed  by  the 
company's  agents.5 

1  Perry  v.  Turner,  55   Mo.   418;  257;  Lane  v.  Morris,   8   Ga.    475; 
Booth  v.  Campbell,  37  Md.  522 ;  Nor-  Ingalls   v.  Cole,  47  Me.  540.     Com- 
ris  v.  Johnson,   34  Md.  485  ;   Mat-  pare   Gray  v.   Coffin,   9   Gush.   199 ; 
thews  v.   Albert,  24  Md.  527.     See  Dane  v.  Dane  Mfg.  Co.,  14  Gray,  489  ; 
Schricker  v.   Ridings,  65   Mo.  203;  Potter  v.  Stevens   Machine  Co.,  127 
Gay  0.  Keys,  30  111.  413.  Mass.   592  ;   Moyer   v.   Pennsylvania 

2  Larrabee  P.Baldwin,  35  Cal.  155,  Slate  Co.,  71  Pa.  St.  293;  Chase  v. 
178 ;  Dozier  v.  Thornton,  19  Ga.  325  ;  Lord,  77  N.  Y.  1. 

Branch  v.  Baker,  53  Ga.  512 ;  Dane  4  2  Story,  432,  447. 

v.  Young,  61  Me.  160  ;  Castleman  v.  6  See  Mill  Dam  Foundery  v.  Hovey, 

Holmes,  4  J.  J.  Marsh.  1.     Compare  21  Pick.  417,   455 ;  Dryden  v.  Kel- 

Lane  ».  Harris,  16  Ga.  517 ;  Crease  logg,  2  Mo.  App.  93 ;  and  compare 

v.  Babcock,  10  Mete.  557.  Cable  v.  McCune,  26  Mo.  371 ;  Hea- 

8  Carver    v.   Braintree,    2    Story,  cock  v.  Sherman,  14  Wend.  58;  Archer 

447-451;  Bohn  v.  Brown,  33  Mich.  v.  Rose,  3  Brewster,  264;  Bohn  v. 
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§  614.  Liability  of  Past  and  Present  Members.  —  The  statu- 
tory provisions  by  which  individual  liability  is  imposed  upon 
the  shareholders  in  incorporated  companies  generally  apply  in 
terms  to  the  "shareholders,"  or  "stockholders,"  or  "members" 
of  the  companies.  In  determining  who  is  a  shareholder,  or  stock- 
holder, or  member,  within  the  meaning  of  a  provision  of  this 
description,  the  same  principles  and  the  same  rules  apply  as  in 
determining  who  is  liable  to  creditors  to  contribute,  as  a  share- 
holder, to  the  capital  stock  of  the  company.1 

A  valid  transfer  of  shares  involves  a  complete  novation  of  the 
contract  of  the  holder.  It  extinguishes  all  liability  of  the  trans- 
feror to  contribute  to  the  company's  capital,  either  for  the  benefit 
of  the  corporation 2  or  for  the  benefit  of  its  creditors,3  and  sub- 
stitutes the  transferee  in  his  place.  The  same  rule  applies  with 
respect  to  any  additional  liability  imposed  upon  the  shareholders 
by  statute  for  the  security  of  creditors.  The  general  rule  is  that 
a  right  to  transfer  shares  implies  a  right  to  transfer  them  together 
with  all  the  rights  and  liabilities  which  arise  out  of  them  ;  and  if 
the  original  holder  was  individually  liable  to  creditors,  a  complete 
transfer  will  wholly  discharge  him  from  liability,  and  render  the 
transferee  liable  in  his  place.  A  novation  thus  occurs,  as  in  case 
of  the  ordinary  liability  for  unpaid  capital,  and  to  this  change 
of  security  all  creditors  of  the  company  must  be  held  to  have 
assented.4 

However,  the  right  of  transfer  is  .conferred  only  for  legitimate 


Brown,  33  Mich.  257.     As  to  when  1  See  Part  I.  of  this  chapter. 

a  debt  is  deemed  to  have  been  con-  2  Supra,  §  320. 

tracted,    see    Garrison    v.   Howe,    17  8  Supra,  §  605. 

N.  Y.  464,  466 ;   Byers  v.  Franklin  4  McLaren  v.  Franciscus,  43  Mo. 

Coal  Co.,  106  Mass.  131.  452  ;  Longley  v.  Little,  26  Me.  162 ; 

In  some  cases  the  shareholders  have  Bond    v.    Appleton,    8    Mass.    472 ; 

been  made  individually  liable  for  cer-  Marcy  v.  Clark,  17  Mass.  330  ;  Curtis 

tain  classes  of  debts  only,  as  for  debts  v.    Harlow,    12   Mete.  3  ;    Nixon  v. 

incurred  by  the  corporation  for  labor  Green,  11  Exch.  550,  3  H.  &  N.  686. 

and  supplies.     See  Weiss  v.   Mauch  See,  however,  Williams  v.  Hanna,  40 

Chunk   Iron   Co.,    58   Pa.    St.    295;  Ind.  535  ;  Hagerr.  Cleveland,  36  Md. 

Reading  Industrial  Mfg.  Co.  v.  Graeff,  476  ;    Holyoke    Bank    v.    Burnham, 

64  Pa.  St.  395 ;  Weigley  v.  Coal  Oil  11   Gush.   183 ;   and  compare  infra, 

Co.,  5  Phila.  R,.  67 ;  Moyer  v.  Penn-  §  615. 
sylvania  Slate  Co.,  71  Pa.  St.  293. 
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business  purposes.  It  cannot  be  exercised  in  fraud  of  the  other 
members  of  the  company,  or  for  the  purpose  of  defeating  the 
claims  of  creditors.  Hence  a  shareholder  cannot  escape  indi- 
vidual liability  to  creditors  after  the  corporation  has  become 
insolvent  and  the  shares  a  burden  to  the  owner,  by  transferring 
them  to  a  person  who  cannot  perform  the  obligations  thereby 
cast  upon  him.  Neither  the  other  shareholders  nor  the  creditors 
of  the  company  can  be  held  to  have  assented  to  a  novation  under 
these  circumstances.1 

§  615.  Effect  of  Transfers.  —  It  is  clear,  also,  that  the  right  to 
create  a  novation  of  the  individual  liability  of  a  shareholder,  by 
a  transfer  of  his  shares,  cannot  be  implied  where  it  appears  to 
have  been  the  intention  of  the  legislature  that  creditors  should 
be  entitled  at  all  times  to  look  to  those  persons  for  security  who 
were  shareholders  at  the  time  they  contracted  with  the  com- 
pany. For  this  reason  it  has  been  held  that  where  the  individ- 
ual liability  of  a  shareholder  is  unlimited,  and  similar  to  that  of 
a  partner  in  an  unincorporated  company,  he  will  remain  liable 
for  all  debts  contracted  during  his  membership  in  the  company, 
in  the  same  manner  as  an  ordinary  partner  remains  liable  after 
he  has  withdrawn  from  the  firm  and  another  partner  has  taken 
his  place.2 

Where  individual  liability  to  creditors  is  imposed  upon  the  di- 
rectors or  stockholders  of  a  corporation  as  a  penalty  for  neglecting 
to  perform  some  duty  cast  upon  them  by  their  charter,  it  is  clearly 
the  intention  of  the  legislature  that  those  parties  who  are  guilty 
of  the  neglect  shall  alone  suffer  the  penalty.  Hence,  under  a 

1  McLaren  v.  Franciscus,  43  Mo.  Mokelumne  Hill  Mining  Co.  v.  Wood- 
452  ;  Marcy  v.  Clark,  17  Mass.  330 ;  bury,  14  Cal.  205  ;  Larrabee  v.  Bald- 
Dauchy  ».  Brown,  24  Vt.  197 ;  and  see  win,  35  Cal.  155.     See  also  Williams 
supra,  §  605.  v .  Hanna,  40  Ind.  535  ;  Middletown 

It  is  clear  that  a  corporation  cannot  Bank  v.  McGill,  5  Conn.  38.  Corn- 
put  an  end  to  the  individual  liability  pare  Roosevelt  v.  Browii, .  11  N.  Y. 
of  its  shareholders  by  cancelling  their  148. 

subscriptions.     Vick  v.  La  Rochelle,  As  to  when  a  debt  is  deemed  to 

57  Miss.  602  ;  supra,  §§  589,  606.  have  been  contracted  within  the  mean- 

2  Chesley  v.  Pierce,  32  N.  H.  388;  ing  of  this  rule,  see  Milliken  v.  White- 
Moss  v.  Oakley,  2  Hill,  265 ;  Judson  house,   49    Me.    527  ;    Castleman   v. 
v.  Rossie  Galena  Co.,  9  Paige,  598 ;  Holmes,  4  J.  J.  Marsh.  1 ;  Freeland  v. 
McCullough  v.  Moss,  5  Denio,  567 ;  McCullough,  1  Denio,  426. 
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provision  of  this  description,  the  individual  liability  does  not 
pass  to  the  successors  in  office  or  transferees  of  those  who  were 
directors  or  stockholders  of  the  company  at  the  time  the  char- 
ter was  infringed.1 

Sometimes  it  is  expressly  provided  that  past  members  shall 
remain  liable  for  a  limited  period  of  time.2  Under  the  English 
Companies  Act  of  1862,  past  members  remain  liable  to  cred- 
itors for  a  limited  period  of  time.  The-  shareholders  cannot  be 
charged  individually  except  upon  winding  up  the  company,  and 
then  only  existing  shareholders  can  be  charged  primarily ;  past 
members  can  be  compelled  to  contribute  only  after  the  existing 
members  have  been  exhausted!3 

§  616.  Conditions  Precedent  —  Proceedings  against  the  Corpo- 
ration. —  The  individual  liability  of  the  members  of  a  corpora- 
tion is  not  intended  to  be  the  primary  soufce  for  the  payment 
of  the  corporate  debts.  The  fund  subscribed  by  the  stockholders 
at  the  formation  of  their  company  is  expected  to  be  the  company's 
sole  working  capital,  and  the  means  of  satisfying  its  creditors ; 
any  additional  individual  liability  assumed  by  the  corporators 
is  intended  merely  as  a  secondary  security  for  creditors,  in  case 
the  capital  supplied  for  carrying  on  the  company's  business 
should  be  lost  in  speculation.  For  this  reason,  it  is  a  condition 
in  nearly  all  provisions  imposing  individual  liability  upon  the 
stockholders  of  incorporated  companies,  that  creditors  must  first 
exhaust  their  remedies  against  the  corporation  and  its  assets 
before  they  can  proceed  against  the  stockholders  individually. 
As  a  rule,  this  is  expressly  provided  for  by  the  statute  or  charter 
under  which  the  liability  is  created ;  but  even  where  there  is  no 
express  provision  to  that  effect,  it  may  fairly  be  implied  from 
the  character  of  the  liability  and  the  intention  of  the  parties.4 

1  Windham    Prov.    Sav.    Inst.   v.  217;  Drinkwater  v.  Portland  Marine 

Sprague,  43  Vt  502  ;  Tracy  v.  Yates,  Ry.  Co.,  18  Me.  35 ;  Dauchy  ».  Brown, 

18  Barb.  152.  24  Vt.  197 ;  Cambridge  Water- Works 

3  Ingalls  v.  Cole,  47  Me.  530.  v.  Somerville  Dyeing,  &c.  Co.,  4  Allen, 
8  Supra,  §  605,  note.  239.     See  Toucey  v.  Bo  wen,  1  Biss. 

4  McClaren  v.  Franciscus,  43  Mo.  81.     Contra,   Perkins  v.  Church,   34 
452 ;  Wright  v.  McCormick,  17  Ohio  Barb.  84.    Compare  Patterson  v.  Wyo- 
St.  95 ;  Wehrman  v.  Ueakert,  1  Gin.  missing  Mfg.  Co.,   40  Pa.  St.   117 ; 
Sup.  Ct.  230 ;  Lane  v.  Harris,  16  Ga.  Appeal    of   Means,   85   Pa.   St.   75 ; 
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However,  proceedings  against  the  corporation  are  not  required 
as  a  condition  precedent  to  the  right  to  charge  its  stockholders 
individually,  where  they  would  be  impossible  or  nugatory. 
Hence,  if  the  corporation  has  been  dissolved  or  thrown  into 
bankruptcy,1  or  placed  in  the  hands  of  a  receiver,2  judgment 
and  execution  against  the  company  are  not  necessary  before 
proceeding  against  the  shareholders  individually. 

§  617.  Other  Conditions.  —  Where  the  statute  or  charter  im- 
posing individual  liability  up'on  the  stockholders  of  a  corpora- 
tion prescribes  certain  acts  to  be  performed  by  creditors  before 
proceeding  against  the  stockholders  individually,  the  perform- 
ance of  these  acts  is  a  condition  precedent  to  their  liability. 
Thus,  under  some  statutes,  creditors  must  bring  suit  against  the 
corporation  within  a  limited  period  of  time  before  proceeding 
against  the  stockholders  individually ; 3  in  other  cases  a  special 
demand  upon  the  officers  of  the  corporation  is  required.4 

A  general  incorporation  law  of  New  York  declared  that  "  for 
all  debts  of  the  company  at  the  time  of  its  dissolution  the  per- 
sons then  composing  such  company  shall  be  individually  respon- 
sible to  the  extent  of  their  respective  shares  of  stock  in  the  said 
company,  and  no  further."  It  was  held  by  the  Court  of  Errors 
of  New  York,  overruling  the  decision  of  Chancellor  Kent,  that 
a  corporation  must  be  deemed  dissolved  within  the  meaning  of 
this  act,  whenever  it  has  suffered  any  acts  to  be  done  which  de- 
stroy the  end  and  object  for  which  the  company  was  formed.5 

§  618.  Statutes  authorizing  Levy  upon  Property  of  Stock- 
holders. —  In  some  States  statutes  have  been  passed  giving 
creditors  who  have  obtained  judgment  against  a  corporation  the 
right  to  levy  upon  the  property  of  the  individual  corporators. 
Statutes  of  this  description  are  not  in  violation  of  a  constitu- 

Southmayd  v.  Russ,  3  Conn.  52;  Cul-         2  Paine  v.  Stewart,  33  Conn.  516, 

yer  v.  Third  Nat.  Bank,  64  111.  528.  531.     See  infra,  §  628. 

1  See  Shellington  v.  Howlaud,  53         8  See  Shellingtou  v.  Holland,  53 

N.  Y.  371,  67  Barb.  14- ;  State  Sav.  N.  Y.  371 ;  Birmingham  Nat.  Bank  v. 

Ass.  v.  Kellogg,  52  Mo.  583 ;  Dryden  Mosser,  14  Hun,  605 ;  State  Savings 

v.  Kellogg,  2  Mo.  App.  87 ;  Chamber-  Ass.  v.  Kellogg,  52  Mo.  383. 
lin  v.  Huguenot  Mfg.  Co.,  118  Mass.         4  See  Haynes  v.  Brown,  36  N.  H. 

532.       Compare     Birmingham     Nat.  545. 
Bank  v.  Mosser,  14  Hun,  605.  6  See  infra,  §  638. 
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tional  prohibition  against  taking  private  property  without  due 
process  of  law.1 

The  rule  in  England  is,  that  in  those  cases  in  which  a  judg- 
ment against  a  company  or  a  public  officer  can  be  enforced 
against  a  shareholder,  a  scire  facias  is  a  necessary  preliminary, 
unless  there  be  some  statutory  enactment  to  the  contrary.2  But 
in  Massachusetts,  under  the  statutes  which  render  individual 
members  of  manufacturing  corporations  liable  for  the  debts  of 
the  corporation,  it  is  held  that  no  scire  facias,  or  other  process  or 
summons,  can  issue  against  an  individual  shareholder;  but  he  is 
charged,  at  the  peril  of  the  creditor,  on  the  same  process  which 
issues  against  the  corporation.3 

Under  the  Massachusetts  statute  of  1851,  requiring  a  sum- 
mons to  be  left  with  a  stockholder  of  a  corporation  before  his 
property  can  be  taken  upon  an  executfon  directed  against  the 
corporation,  a  stockholder  is  entitled  to  appear  and  make  every 
defence  bearing  upon  the  question  of  his  membership ;  but  he 
cannot  contest  the  validity  of  the  plaintiff's  claim ;  and  if  he 
fails  to  appear,  he  thereby  voluntarily  submits  to  any  liability 
which  may  legally  attach  to  him  as  such  member.4 

§  619.  Effect  of  Judgment  against  the  Corporation. —  It  has 
been  questioned  whether  a  judgment  obtained  by  a  creditor 
against  a  corporation  be  conclusive  in  a  suit  to  charge  the  mem- 
bers of  the  company  individually,  so  as  to  dispense  with  any 
further  proof  of  the  plaintiff's  claim.  A  judgment  obtained 
against  the  corporation  is  certainly  conclusive  (until  reversed  for 
error  or  impeached  for  fraud),  in  a  suit  to  charge  the  'stockholders 
upon  their  unpaid  stock  subscriptions-;  and  by  analogy  it  should 
also  be  held  conclusive  in  a  suit  to  charge  them  upon  their  ad- 
ditional individual  liability  to  creditors.5  It  must  be  borne  in 

1  Marcy  v.  Clark,  17  Mass.  330,  Co.,  9  Gush.  576,  584,  per  Dewey,  J. 

335  ;  and  see  infra,  §  619.  See    also    Farnum    v.    Ballard    Vale 

21   Lindley  on  Partnership   (4th  Machine  Shop,  12  Cush.  507;  Bobbins 

ed.),  520 ;  Bartlett  v.  Pentland,  1  B.  v.  The  Justices,  12  Gray,  225 ;  Han- 

&  Ad.  704;  Clowes  v.  Brettell.  10  M.  drahan  v.  Cheshire  Iron  Works,  4  Allen, 

&  W.  506.  396 ;  Mason  v.  Cheshire  Iron  "Works, 

8  Stone  v.  Wiggin,  5  Mete.  318,  id.  398. 
per  Shaw,  C.  J.  8  Donworth  v.  Coolbaugh,  5  Iowa, 

4  Holyoke  Bank  v.  Goodman  Paper  300 ;  Milliken  v.  Whitehouse,  49  Me. 
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mind  that  a  corporation  is  composed  of  its  stockholders,  and 
that  a  judgment  obtained  against  the  corporation  is  in  reality  a 
judgment  obtained  against  the  stockholders  in  their  corporate 
capacity.  There  is  no  reason  why  the  members  of  a  corpora- 
tion should  be  allowed  to  contest  a  creditor's  claim  t\vice,  — 
once  in  the  suit  against  the  corporation  through  the  corporate 
agents,  and  again  in  the  suit  brought  to  charge  them  individually. 
If  the  judgment  against  the  corporation  was  obtained  by  fraud 
or  through  collusion  with  the  company's  agents,  the  stockholders 
may  obtain  relief  through  equitable  proceedings. 

A  different  view  has  been  taken  in  New  York,  in  the  con- 
struction of  a  statute  of  that  State.  It  was  considered  that  the 
stockholders  contracting  under  this  statute  became  liable  indi- 
vidually, as  guarantors  of  all  debts  contracted  by  the  company, 
provided,  however,  that  the  creditor  should  first,  in  the  manner 
prescribed  by  the  statute,  show  the  inability  of  the  company  to 
pay  the  judgment  and  execution  obtained  against  it.  According 
to  this  view  the  recovery  of  a  judgment  against  the  corporation 
would  not  establish  the  plaintiffs  claim  as  .against  the  individual 
corporators,  nor  would  it  be  even  priina  facie  evidence  of  a  right 
to  recover.1  Suit  against  a  shareholder  must  be  brought  upon 
the  original  claim  of  the  creditor,2  and  the  recovery  of  judg- 
ment must  be  proven  as  a  condition  precedent  to  the  defendant's 
liability.3 

Where  the  stockholders  are  individually  liable  only  for  cer- 
tain classes  of  debts  incurred  by  the  company,  it  is  clear  that 
they  cannot  be  charged  upon  a  judgment  obtained  against  the 

527;  Came  v.  Brigham,  39  Me.  35;  Barb.    87;    McMahon   v.    Macy,    51 

Slee  v.  Bloom,  20  Johns.  6G9.  N.  Y.  155 ;  Miller  v.  White,  50  N.  Y. 

The  same  doctrine  has  been  applied,  137.     Compare  Belmont  v.  Coleman, 

where  the  judgment  against  the  corpo-  21  N.  Y.  96,  1  Bosw.  188.     In  Grand 

ration  may  be   enforced  against  the  v.  Tucker,  5  Kans.  70,  it  was  held  that 

stockholders  directly.     See  Hampson  judgment  against  the  corporation  vras 

v.  Weare,  4  Iowa,  13  ;  "Wilson  v.  The  prima  facie  evidence  of  plaintiff's  claim 

Stockholders,  43  Pa.  St.  424.     Com-  in  a  suit  to  charge  the   stockholders 

pare   Came  v.  Brigham,  39  Me.  35 ;  individually. 

Merrill  v.  Bank  of  Suffolk,  31  Me.  2  Bailey  v.  Banker,  3  Hill,  188. 

57.  8  Strong    ».   Wheaton,    38  Barb. 

1  Moss  v.  McCullough,  5  Hill,  87.  616. 
See  also  Conant  v.  Van  Schaick,  2i 
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company,  without  proof  of  the  character  of  the  claim  for  which 
the  judgment  against  the  company  was  obtained.1 

§  620.  Whether  the  Liability  be  that  of  Surety.  —  It  has 
sometimes  been  said  that  the  individual  liability  assumed  by 
the  stockholders  of  a  corporation  for  the  security  of  creditors  is 
that  of  guarantors  or  sureties  of  the  corporation.2  Statements 
of  this  character  must  always  be  considered  with  reference  to 
the  particular  subject-matter  to  which  they  are  applied.  It  is  a 
fact  which  no  legislative  act  or  judicial  decision  can  alter,  that 
a  corporation  consists  of  its  stockholders,  and  that  when  stock- 
holders become  individually  liable  for  debts  of  their  corporation, 
they  become  individually  liable  for  debts  which  they  them- 
selves owe  in  a  corporate  capacity.  This  individual  liability 
may  be  similar  to  that  of  suretyship,  but  it  differs  from  an 
ordinary  suretyship  in  important  particulars. 

In  Hanson  v.  Donkersley 3  the  Supreme  Court  of  Michigan 
held  that  the  liability  of  stockholders,  under  a  statute  render- 
ing them  individually  liable  for  labor  performed  for  the  cor- 
poration, was  that  of  sureties ;  and  that  for  this  reason  they 
were  discharged  from  liability  for  the  claims  of  a  laborer 
who  had  given  time  to  the  corporation  by  accepting  a  prom- 
issory note  payable  at  a  future  day.  If  the  court  had  borne 
in  mind  that  the  indulgence  given  to  the  corporation  was  in 
fact  given  to  the  stockholders  themselves,  acting  in  a  corporate 
capacity  through  agents  of  their  own  appointment,  a  different 
conclusion  might  have  been  reached. 

§  621.  Proceedings  to  enforce  Individual  Liability.  —  In  order 
to  determine  whether  proceedings  can  be  maintained  to  charge 
the  stockholders  of  a  corporation  with  individual  liability  for 
the  debts  of  the  association,  it  is  necessary  to  consider  two  dis- 
tinct questions.  These  are  :  — 

First.  What  are  the  substantial  rights  of  the  parties  ? 

1  Bohn  v.  Brown,  33  Mich.  257;         2  See  Moss  ».  Averell,  10  N.  Y. 
Wilson  v.  The  Stockholders,  43  Pa.    459 ;  Belmont  v.  Coleman,  21  N.  Y. 
St.  424;  Conant  v.  Van  Schaick,  24    96. 
Barb.  87.     See  also  Larrabee  v.  Bald-         •  37  Mich.  184. 
win,  35  Cal.  155. 

585 


§  623         THE   LAW  OF   PRIVATE   CORPORATIONS.       [CHAP.  X. 

Second.  What  remedies  have  been  provided  by  law  for  the 
enforcement  and  adjustment  of  these  rights  ? 

If  the  members  of  a  corporation  are  rendered  individually 
liable  for  the  corporate  debts,  and  no  special  remedy  is  provided 
for  the  enforcement  of  this  liability,  it  is  clear  that  the  usual 
legal  and  equitable  remedies  must  be  adapted  to  the  require- 
ments of  the  case.  But  where  a  special  remedy  is  given,  it 
seems  to  be  a  rule  of  construction  that  the  legislature  must  be 
held  to  have  intended  to  exclude  every  other  remedy.1 

§  622.  Rights  of  the  Stockholders  between  themselves.  —  It 
has  been  shown  that  the  stockholders  of  a  corporation  are  enti- 
tled, as  between  themselves,  to  have  any  losses  sustained  in  their 
joint  speculation  equitably  apportioned.  This  rule  applies  equally 
with  respect  to  losses  sustained  through  their  individual  liability 
to  creditors,  and  to  losses  of  the  capital  originally  subscribed 
for  the  purpose  of  carrying  on  the  company's  business.  In  either 
case,  the  right  of  equal  apportionment  is  necessarily  implied 
from  their  mutual  relationship.2 

Accordingly,  it  has  been  held  that  if  any  portion  of  the  stock- 
holders of  a  corporation  are  charged  individually  with  more 
than  their  proportionate  share  of  the  corporate  debts,  they  are 
entitled  to  recover  contribution  from  the  other  members ; 3  and 
in  winding  up  an  insolvent  corporation,  all  the  stockholders 
must  be  assessed  equally.4 

§  623.  Rights  of  Creditors.  —  The  creditors  of  an  insolvent 
corporation  are  entitled,  by  reason  of  their  equitable  lien  upon 
the  company's  capital,  to  have  all  the  assets,  including  unpaid 
stock  subscriptions,  distributed  equally  between  them.5  The 
legal  principles  upon  which  this  rule  is  based  have  no  applica- 

1  Knowlton  ».  Ackley,  8  Cush.  93,  331,  334  ;  Diven  v.  Lee,  36  N.  Y.  302. 

98  ;  Ericksoa  ».  Nesmith,   15    Gray,  See  Andrews  v.  Callender,  13  Pick. 

222 ;  Allen  v.  Walsh,  25  Minn.  543 ;  484 ;  Potter  v.  Stevens  Machine  Co., 

Windham  Prov.  Inst.  v.  Sprague,  43  127  Mass.  592;  Grose  v.  Hilt,  36  Me.' 

Vt.  502 ;  Bassett  v.  St.  Albans  Hotel  22,  25. 
Co.,  47  Vt.  313;  Pollard  v.  Bailey,         2  Supra,  §§  374-380. 
20  Wall.  520 ;  Brinham  v.   Wellers-         8  Supra,  §  380. 
burg  Coal  Co.,  47  Pa.  St.  49  ;  Youg-         *  Infra,  §§  624-626 ;  supra,  §  380. 
hiogeny  Shaft  Co.  v.  Evans,  72  Pa.  St.         6  Supra,  §  581. 
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tion  to  an  individual  liability  imposed  upon  the  stockholders  for 
the  benefit  -of  creditors.  A  liability  of  this  character  is  not  a 
part  of  the  assets  of  the  corporation,  and  is  not  pledged  by  the 
latter  to  its  creditors ;  it  is  a  liability  running  directly  from  the 
members  to  the  creditors  of  the  association,  and  its  character  and 
extent  depends  wholly  upon  the  particular  provision  by  which 
it  is  created.  There  is,  however,  obvious  justice  in  giving  the 
creditors  of  an  insolvent  corporation  equal  rights  in  enforcing  the 
individual  liability  of  its  stockholders,  where  the  extent  of  this 
liability  is  limited,  and  all  the  creditors  may  not  be  fully  secured. 
And  for  this  reason  the  courts  are  always  inclined  to  hold  that 
a  liability  of  this  character  is  intended  for  the  equal  benefit  of 
all  the  creditors,  and  that  no  creditor  can  obtain  a  preference  at 
the  expense  of  the  others,  unless  the  contrary  be  expressly  pro- 
vided. 

§  624.  When  the  Liability  must  be  enforced  in  Equity.  —  In 
Pollard  v.  Bailey 1  the  Supreme  Court  of  the  United  States  held 
that  the  individual  liability  of  the  stockholders  of  a  bank,  under 
a  charter  providing  that  the  "individual  stockholders  having 
shares  in  said  bank  shall  be  bound  respectively  for  all  debts  of 
the  bank  in  proportion  to  their  stock  holden  therein,"  could  not 
be  enforced  by  an  action  at  law  brought  by  a  single  creditor 
against  a  single  stockholder.  Mr.  Chief  Justice  Waite,  deliver- 
ing the  opinion  of  the  court,  said :  "  The  provision  for  a  propor- 
tionate liability  is  equivalent  to  a  provision  for  an  appropriate 
form  of  equitable  action  to  enforce  it.  The  case  is  different 
from  what  it  would  be  if  the  charter  had  provided  generally 
that  all  stockholders  should  be  individually  liable  for  the  pay- 
ment of  the  debts.  The  cases  from  New  York  cited  upon  the 
argument,  and  which  are  supposed  to  be  in  opposition  to  the 
view  we  have  taken,  involved  the  consideration  of  such  a  liabil- 
ity. .  .  .  After  an  examination  of  the  several  sections  of  this 
charter,  it  cannot  for  a  moment  be  doubted  that  it  was  not  only 
the  intention  to  provide  for  a  proportionate  liability,  but  for  a 
pro  rata  distribution  among  the  different  creditors  according  to 
their  several  priorities.  Every  provision  is  entirely  inconsistent 

1  20  Wall.  520. 
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with  the  idea  that  one  creditor  could,  by  an  individual  suit,  ap- 
propriate to  himself  the  entire  benefit  of  the  security  and  ex- 
clude all  others.  A  common  fund  was  created  for  the  common 
benefit,  to  be  collected  and  distributed  by  the  receiver  who  was 
made  the  common  agent  of  all.  There  was  no  liability  except 
for  the  deficiency.  That  was  to  be  apportioned  and  collected  for 
the  common  benefit." 1 

In  Terry  v.  Little 2  Mr.  Chief  Justice  Waite  said :  "  If  the 
object  is  to  provide  a  fund  out  of  which  all  creditors  are  to  be 
paid  share  and  share  alike,  it  needs  no  argument  to  show  that 
one  creditor  should  not  be  permitted  to  appropriate  to  himself, 
without  regard  to  the  rights  of  others,  that  which  is  to  make  up 
the  fund."  Eeferring  to  the  provision  of  the  charter  by  which 
the  individual  liability  was  imposed,  the  learned  judge  said: 
"  The  language  of  the  charter  is  peculiar.  The  stockholders  are 
not  made  directly  liable  to  creditors.  They  are  not  in  terms 
obliged  to  pay  the  debts,  but  are  '  liable  and  held  bound  ...  for 
any  sum  not  exceeding  twice  the  amount  of  ...  their  .  .  . 
shares.'  This,  as  we  think,  means  that  on  failure  of  the  bank 
each  stockholder  shall  pay  such  sum,  not  exceeding  twice  the 
amount  of  his  shares,  as  shall  be  his  just  proportion  of  any  fund 
that  may  be  required  to  discharge  the  outstanding  obligations. 
The  provision  is,  in  legal  effect,  for  a  proportionate  liability  by 
all  stockholders." 

§  625.  The  same  conclusion  was  reached  by  the  Supreme 
Court  of  Wisconsin,  under  a  statute  providing  that  the  stock- 
holders of  a  corporation  should  be  "  individually  responsible,  to 
the  amount  of  their  respective  share  or  shares  of  stock,  for  all  its 
indebtedness  and  liabilities  of  every  description."  3  The  reasons 
of  the  decision  were  expressed  clearly  and  concisely  by  Mr.  Chief 
Justice  Dixon.  "We  are  of  opinion  that  the  liability  is  primary 
and  absolute,  and  attaches  the  moment  the  debt  is  contracted  by 
the  bank ;  that  it  is  a  liability  of  all  the  stockholders  to  all  the 

1  20  Wall.  525,  527.  See  also  Allen  v.  Walsh,  25   Minn. 

2  101  U.  S.  216.     See  also  Wright  543,  552  ;  Jones  v.  Jarman,  34  Ark. 
v.   McCormick,  17  Ohio  St.  86,  95;  323,  336;  Low  v.  Buchanan,  94  III 
Smith  v.  Huckabee,  53  Ala.  191.  76. 

8  Coleman  v.  White,  14  Wis.  700. 
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creditors,  on  the  principle  of  copartnership,  —  the  stockholders 
standing  on  substantially  the  same  footing  as  though  they  were 
partners  of  an  incorporated  association,  save  only  that  the  re- 
sponsibility of  each  is  limited  to  a  sum  equal  to  his  share  or 
shares  of  stock.  .  .  .  We  are  persuaded  that  the  remedy  should 
be  by  suit  in  equity,  in  which  all  the  creditors  should  join,  or 
one  or  more  sue  for  the  benefit  of  all,  and  that  the  action  should 
be  against  the  bank  and  all  its  stockholders,  unless  it  be  impos- 
sible or  impracticable  to  bring  them  all  before  the  court,  or 
some  other  sufficient  cause  for  the  omission  be  shown.  This 
conclusion,  we  think,  follows  necessarily  from  the  nature  of  the 
obligation  imposed ;  it  being  a  liability  on  the  part  of  all  the 
stockholders  in  proportion  to  the  amounts  of  their  respective 
shares,  to  all  the  creditors,  according  to  the  sums  severally  due 
them." 

§  626.  Erickson  v.  Nesmith.  —  The  cases  of  Erickson  v.  Nes- 
mith l  may  be  considered  instructively  in  this  connection.  An 
action  at  law  was  brought  in  Massachusetts  by  a  creditor  of  a 
New  Hampshire  corporation  to  charge  a  stockholder  in  the  com- 
pany with  individual  liability.  By  the  laws  of  New  Hampshire, 
under  which  the  corporation  was  formed,  its  stockholders  were 
rendered  individually  liable  to  creditors  to  the  same  extent  as 
partners ;  and  it  was  expressly  provided  that  this  liability  should 
be  enforced  only  by  bill  in  chancery.2  The  Supreme  Court  of 
Massachusetts  held  that  the  action  could  not  be  maintained. 
Bigelo w,  J.,  delivering  the  opinion  of  the  court,  said :  "  It  is  clear 
that  the  plaintiffs  in  this  action  seek  to  enforce  against  the  de- 
fendant a  liability,  created  by  the  statutes  of  a  foreign  State,  by 
a  remedy  which  operates  with  greater  hardship  on  our  citizens 
fehan  the  remedy  provided  by  the  statute  itself,  and  which  alone 
they  could  pursue  in  that  jurisdiction."  3 

Subsequently  a  bill  in  chancery  was  brought  by  the  same 
plaintiff  against  the  defendant  together  with  other  stockholders 
residing  in  Massachusetts.  But  the  court  again  held  that  the 
proceedings  could  not  be  maintained,  and  dismissed  the  bill. 
Dewey,  J.,  in  delivering  the  opinion,  said :  "  When  the  statute 

1  15  Gray,  221,  4  Allen,  223,  46  3  46  N.  H.  371,  374. 

N.  H.  371.  8  15  Gray,  222. 

589 


§  626         THE  LAW  OF  PEIVATE   CORPORATIONS.      [CHAP.  X. 

confers  a  right  and  prescribes  a  remedy,  that  particular  remedy, 
and  that  only,  can  be  pursued.  The  only  remedy  given  by  the 
statute  of  New  Hampshire  is  by  a  bill  in  equity.  Such  a  bill, 
as  it  seems  by  the  decision  of  the  court  of  that  State  in  Hadley 
v.  Eussell,  40  N.  H.  109,  means  a  bill  in  behalf  of  all  the 
creditors  against  all  the  stockholders.  This  was  assumed  in 
the  opinion  of  this  court  in  the  former  case  between  these 
parties.  ...  If  that  be  so,  we  perceive  at  once  strong  reasons 
why  such  a  bill  should  be  brought  in  the  State  which  created  the 
corporation,  and  where  the  same  is  located  by  the  express  terms 
of  its  charter,  and  where  its  place  of  business  is.  The  effect  of 
maintaining  such  a  bill  is  to  draw  before  the  court  all  the 
stockholders,  and  necessarily,  as  we  should  suppose,  the  prin- 
cipal debtor,  the  corporation  itself.  .  .  .  But  we  have  no  jurisdic- 
tion that  will  reach  such  corporation  out  of  this  Commonwealth 
and  having  no  assets  here,  and  the  same  is  true  of  the  stock- 
holders residing  in  New  Hampshire." 1 

In  a  suit  in  equity  brought  by  the  plaintiff  in  New  Hampshire 
against  the  stockholders  residing  in  that  State,  it  was  held  that 
the  defendants  were  liable  as  partners  for  the  whole  of  the  com- 
pany's debts.  And  it  was  decreed  that  the  whole  liability 
should  be  apportioned  between  the  defendants  pro  rata  according 
to  the  amount  of  stock  owned  by  them,  each  paying  such  pro- 
portion of  the  whole  debt  as  his  stock  bore  to  the  whole  amount 
of  stock  owned  by  the  solvent  stockholders  who  were  made  par- 
ties to  the  bill.  The  court  also  held  that  those  stockholders  who 
had  paid  more  than  their  just  proportion  of  the  company's  debts 
were  entitled  to  recover  contribution  from  the  other  stockholders, 
whether  residing  in  New  Hampshire  or  in  Massachusetts.2 

• 

1  4-  Allen,  233.  reason  the  action  at  law  brought  in 

2  46  N.  H.  371.  Massachusetts  could  not  be  maintained: 
It  is  to  be  observed  that  the  lia-    not  because  the  State  of  New  Hamp- 

bility  of  the  stockholders  in  these  cases  shire  had  enacted  that  the  liability  of 
was  a  proportionate  liability  for  all  of  the  shareholders  should  be  enforced  in 
the  corporate  debts.  It  could  be  en-  equity,  for  this  provision  had  no  extra- 
forced  only  by  general  winding  up  territorial  force  (see  supra,  §  611) ; 
proceedings  resulting  in  an  equal  ap-  but  because  the  rights  of  the  parties 
portionment  of  the  liability  and  dis-  could  not  possibly  be  adjusted  in  an 
tribution  of  the  proceeds.  For  this  action  at  law.  For  the  same  reason 
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§  627.  "When  Suit  at  Law  may  be  brought — Remedy  in  Equity 
concurrent.  —  There  are  several  cases  in  which  it  was  held  that 
individual  creditors  of  a  corporation  might  maintain  suits  at  law 
against  individual  stockholders,  to  charge  them  with  personal 
liability  for  the  corporate  debts.  Thus,  in  Bank  of  Poughkeepsie 
v.  Ibbotson T  the  Supreme  Court  of  New  York  held  that  the 
members  of  a  corporation  might  be  charged  severally,  at  law, 
under  a  law  declaring  that  "  for  all  debts  due  and  owing  by  the 
company  at  the  time  of  its  dissolution  the  persons  then  com- 
posing it  shall  be  individually  responsible  to  the  extent  of  their 
respective  shares  of  stock."  The  same  view  has  been  adopted 
under  a  statute  providing  that  the  stockholders  of  a  corpora- 
tion shall,  "  to  the  amount  of  the  stock  by  them  held,  be  jointly 
and  severally  liable  for  all  the  debts  and  responsibilities  of  such 
company."  2 

In  these  cases,  however,  the  remedy  by  action  at  law  does  not 
exclude  the  remedy  by  bill  in  chancery.  The  courts  of  equity 
retain  jurisdiction  for  the  purpose  of  enforcing  equal  contribu- 
tion by  the  shareholders,  and  effecting  an  equitable  distribution 
among  the  creditors.3 


the  bill  in  equity  brought  in  Massa- 
chusetts could  not  be  sustained.  The 
corporation  and  other  necessary  par- 
ties were  not  within  the  jurisdiction  of 
the  court.  It  is  clear,  therefore,  that 
the  court  had  no  power  to  enforce  the 
real  rights  of  the  parties. 
.  The  proper  remedy  of  the  plaintiffs 
would  seem  to  have  been  to  have  ob- 
tained the  appointment  of  a  receiver  in 
New  Hampshire,  with  power  to  collect 
th*e  whole  fund  to  be  paid  by  the  stock- 
holders and  to  distribute  it  among  the 
creditors.  The  receiver  might  then 
have  sued  in 'Massachusetts  to  recover 
the  proportionate  sums  assessed  against 
the  stockholders  there. 

1  24  Wend.  479;  Van  Hook  v. 
Whitlock,  3  Paige,  409;  Garrison 
v.  Howe,  17  N.  Y.  453.  See  also 
Bond  v.  Appleton,  8  Mass.  472 ;  and 
compare  Harris  v.  First  Parish,  23 


Pick.  112 ;  Coleman  v.  White,  supra, 
§  625. 

2-Grund  v.  Tucker,  5  Kans.  70. 
See  also  Norris  v,  Johnson,  34  Md.  485 ; 
Matthews  v.  Albert,  24  Md.  527 ;  Cul- 
ver v.  Third  National  Bank,  64  111.  530. 

It  has  been  held  that  the  creditor 
first  suing  a  stockholder  is  entitled  to 
priority  in  enforcing  the  defendant's 
liability.  Jones  v.  Wiltberger,  42  Ga. 
575,;  Ingalls  v.  Cole,  47  Me.  530; 
Cole  v.  Butler,  43  Me.  401.  Contra, 
State  Savings  Ass.  v.  Kellogg,  6  Mo. 
App.  540. 

8  Bank  of  Poughkeepsie  v.  Ibbot- 
son, 24  Wend.  479  ;  Pfohl  v.  Simpson, 
74  N.  Y.  137 ;  Bank  of  U.  S.  v.  Dai- 
lam,  4  Dana,  574;  Masters  v.  Kossie 
Mining  Co.,  2  Sandf.  Ch.  301 ;  Vau 
Hook  v.  Whitlock,  3  Paige,  409 ;  Mat- 
thews v.  Albert,  24  Md.  527;  Norris 
v.  Johnson,  34  Md.  4S9. 
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The  individual  liability  of  the  members  of  a  corporation  is 
intended  for  the  benefit  of  all  the  creditors  alike.  Where  this 
liability  is  limited  to  a  certain  amount,  and  there  is  reason  to 
apprehend  that  the  security  is  not  sufficient  to  satisfy  all  the 
creditors  in  full,  there  seem  to  be  strong  reasons  for  holding  that 
any  creditor  is  equitably  entitled  to  have  the  security  distributed 
equally,  even  though  the  liability  of  the  stockholders  might, 
under  ordinary  circumstances,  be  enforced  by  the  individual 
creditors  through  actions  at  law.  Under  these  circumstances, 
the  right  to  equal  distribution  seems  to  rest  upon  the  same  prin- 
ciple as  the  right  of  the  creditors  of  an  insolvent  corporation 
to  an  equal  distribution  of  the  company's  assets  upon  winding 
up  its  affairs.1  Any  creditor  would  therefore  be  entitled  to 
institute  proceedings  in  equity  in  order  to  enforce  an  equitable 
distribution  of  the  common  security,  and  to  prevent  the  other 
creditors  from  securing  an  unjust  preference  by  suing  in  the 
courts  of  law.2 

§  628.  Joinder  of  Parties.  —  The  stockholders  of  a  corporation 
cann.ot,  as  a  rule,  be  joined  as  defendants  in  an  action  at  law 
brought  to  enforce  their  individual  liability ;  but  each  creditor 
must  sue  each  stockholder  separately.3  It  has  been  held,  how- 
ever, that  where  the  shareholders  are  liable  to  an  unlimited 
extent  as  partners,  they  must  all  be  sued  jointly,  and  that  the 
omission  of  any  one  is  good  ground  for  a  plea  in  abatement.4 

A  suit  in  equity  may  be  brought  by  any  creditor  on  behalf  of 
all  other  creditors  against  all  the  stockholders  in  the  company. 
It  is  not  necessary  to  make  all  the  creditors  parties ;  but  any 
creditor  is  entitled  to  come  in  and  share  in  the  fund  realized.5 

1  Supra,  §  581.  Iron  Works  v.  Wilcox,  52  Pa.  St.  377; 

2  Sec  Pfolil  v.  Simpson,  74  N.  Y.  in  Michigan,  see  Milroy  v.  Spurr  Mt. 
137 ;  Mathez  v.  Neidig,  72  N.  Y.  100.  Mining  Co.,  43  Mich.  231 ;  Thompson 
Compare  Wincock  v.  Turpin,  96  111.  v.  Jewell,  id.  240. 

135.  4  Allen  v.  Sewall,  2-  Wend.  327. 
8  Bank  of  Poughkeepsie  v.  Ibbot-  Compare  Strong  v.  Wheaton,  38  Barb, 
son,  24  Wend.  479  ;  Abbott  v.  Aspin-  616,  622  ;  Reynolds  v.  Feliciana 
wall,  26  Barb.  202,  208 ;  Perry  v.  Steamboat  Co.,  17  La.  397,  407. 
Turner,  55  Mo.  418.  As  to  the  rule  6  Supra,  §§  624,  625.  Compare 
in  Pennsylvania,  see  Patterson  v.  Wyo-  §§  583,  585.  Several  creditors  can- 
missing  Co.,  40  Pa.  St.  117  ;  Hoard  not  bring  distinct  suits  ;  all  must  join 
v.  Wilcox,  47  Pa.  St.  51 ;  Mansfield  the  same  proceeding.  Crease  v.  Bab- 
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Nor  is  it  necessary  that  all  the  stockholders  be  made  defendants. 
Those  whom  the  court  can  reach  and  compel  to  contribute  may 
be  charged  primarily  to  the  full  extent  of  their  liability;  and 
any  equities  existing  between  the  stockholders  may  be  left  to 
be  adjusted  by  subsequent  proceedings.1  Where  there  are  many 
creditors  or  many  stockholders,  the  proper  method  of  proceeding 
would  seem  to  be  to  have  a  receiver  appointed  with  power  to 
collect  the  fund  belonging  to  the  creditors  and  distribute  it 
ratably  amongst  them.2 

cock,  10  Mete.  525.     Compare  Perry  nedy  ».  Green,  8  Wall.  498.    An  as- 

v.  Turner,  55  Mo.  418.  signee  in  bankruptcy  bad  no  authority 

1  Erickson  v.  Nesmith,  46  N.  H.  under  the  former  bankruptcy  act  to 
371.     Compare  supra,  §  380.  collect  anything  but  assets  of  the  cor- 

2  Under  the  National  Banking  Acts  poration ;    he   could  not   collect    the 
a  receiver  appointed  by  the  Comptroller  individual  -liability   of  the  stockhold- 
of  the  Treasury  may  bring  suit  to  col-  ers.     Bristol  v.   Sanford,  12  Blatchf. 
lect    the   individual    liability    of   the  341 ;  Dutcher  ».  Marine  Nat.  Bank, 
shareholders  iu  a  national  bank.    Ken-  id.  435. 
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CHAPTER    XL 

THE  DISSOLUTION  OF  CORPORATIONS. 

§  629.  How  a  Corporation  may  be  dissolved.  —  It  has  been 
stated  in  a  previous  chapter  of  this  treatise  that  an  ordinary 
trading  corporation  may  cease  to  do  business  and  wind  up  its 
affairs  whenever  a  majority  of  the  stockholders  deem  this  to  be 
advisable.1  The  franchises  conferred  upon  the  stockholders  by 
the  State  are  not  extinguished  by  a  mere  cessation  of  busi- 
ness thus  brought  about.  The  company  still  continues  to  be  a 
corporation  in  the  eye  of  the  law,  and  may  sue  and  be  sued  in 
that  capacity ;  and  it  is  possible  that  a  corporation  which  has 
voluntarily  ceased  to  do  business,  and  sold  out  its  property,  may 
in  certain  cases  reorganize  and  begin  its  business  anew,  if  this 
appear  desirable  to  a  majority  of  the  shareholders.2 

A  corporation  can  be  dissolved  and  its  existence  wholly  termi- 
nated, only  by  extinguishment  of  the  corporate  franchise  con- 
ferred by  the  State  upon  the  body  of  corporators ;  for  so  long  as 
this  franchise  exists  the  company  continues  to  be  a  corporation 
in  legal  contemplation,  and  may  sue  and  be  sued  in  that  ca- 
pacity. The  dissolution  of  a  corporation,  by  extinction  of  its 
franchises,  may  occur  in  either  of  the  following  ways :  — 

First.  By  expiration,  according  to  the  terms  of  the  charter. 

Second.  By  failure  of  any  essential  part  of  the  corporate  or- 
ganization, provided  it  cannot  be  restored. 

Third.  By  surrender  of  the  franchises  to  the  State. 

Fourth.  By  legislative  enactment,  if  no  constitutional  pro- 
vision be  violated. 

Fifth.  By  forfeiture  of  the  franchises  and  judgment  of  disso- 
lution obtained  in  a  proper  judicial  proceeding. 

1  Supra,  §  211.  Moor,  &c.  Co.,  L.  R.  1  Eq.  318 ;  and 

2  See    Featherstonhaugh    v.    Lee    compare  supra,  §§  211-214. 
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§  630.  Dissolution  by  Expiration  of  the  Charter.  —  If  a  corpo- 
ration was  chartered  to  exist  during  a  limited  period  of  time,  or 
until  a  certain  day,  its  existence  will  cease  upon  the  expiration 
of  the  time  or  the  happening  of  the  day  prescribed  by  the  char- 
ter.1 There  is  no  difference  in  this  respect  between  a  corpora- 
tion and  a  copartnership  formed  by  agreement  of  its  members  to 
continue  during  a  limited  time,  except  that  in  case  of  a  copart- 
nership the  existence  of  the  association  may  be  extended  by 
unanimous  consent  of  its  members  beyond  the  time  first  agreed 
upon,  while  the  lawful  existence  of  a  corporation  cannot  be  con- 
tinued, even  by  unanimous  consent  of  its  members,  after  their 
franchise  of  acting  in  a  corporate  capacity  has  expired. 

§  631.  Charters  limited  by  a  Contingency.  —  It  is  clear  that, 
by  the  use  of  apt  words  in  the  charter  or  statute  under  which  a 
corporation  is  formed,  its  franchises  may  be  so  limited  that  they 
shall  expire  upon  the  happening  of  any  prescribed  event  or 
contingency.2  A  distinction  must,  however,  be  observed  be- 
tween words  limiting  the  existence  of  a  corporation  until  the 
happening  of  a  prescribed  event,  and  a  provision  making  the 
happening  of  an  event  a  cause  for  declaring  a  forfeiture  of 
the  charter  as  upon  condition  subsequent.  In  the  former  case 
the  charter  will  expire  of  itself  by  its  own  limitation,  but  in  the 
latter  case  a  judicial  determination  of  the  ground  of  forfeiture 
is  required  before  the  corporation  becomes  dissolved.3 

Thus,  it  has  been  held  that  if  the  charter  of  a  railroad  com- 

1  People  v.  "Walker,  17  N.  Y.  502 ;  instance,  in  twenty  years,  there  can  be 
La  Grange  &  Memphis  R.  R.  Co.  v .  no  doubt  that  when  that  period  of  time 
Rainey,  7  Coldw.  (Temi.)  432 ;  Bank  expires   the  corporation  is  dissolved. 
of  Miss.  v.  Wrenn,  3  Sm.  &  M.  791 ;  But  when  the  continuance  of  the  cor- 
Bank  of  Gallipolis   v.  Trimble,  6  B.  poration  beyond  a  fixed  time  is  made 
Mour.  601.     Compare  Grand  Rapids  to  depend  upon  the  performance  of  a 
Bridge  v.  Prange,  35  Mich.  400  ;  and  given  condition,  there  can  be  no  doubt 
supra,  §  215.  that  the  non-performance  of  the  con- 

2  Brooks  Steam  Transit  Co.  v.  City  dition  is  a  mere  ground  of  forfeiture, 
of  Brooklyn,  78  N.  Y.  524  ;  Sturges  This,  however,  can  be  taken  advantage 
v.  Vanderbilt,  73  N.  Y.  384.  of  only  by  the  State,  in  a  proceeding 

8  In  La  Grange  &  Memphis  R.  R.  in  the  nature  of  a  quo  warranto,  and 

Co.  v.  Rainey,  7  Coldw.  (Tenn.)  432,  the   existence  of  the  corporation  can 

McClain,  J.,  said:  "If  the  act  of  in-  never  be  collaterally  called  in  question." 

corporation  fixes   a  definite    time  in  Infra,  §  654. 
which  the  charter  shall  expire,  as,  for 
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pany  contains  a  proviso  that  unless  the  company  shall  begin  and 
complete  its  road  within  a  certain  period  of  time  "  its  corporate 
existence  and  powers  shall  cease,"  the  corporation  will  become 
dissolved  without  a  judgment  of  forfeiture,  if  it  does  not  build 
the  road  within  the  prescribed  time.1 

On  the  other  hand,  a  provision  in  a  charter  fixing  the  time 
within  which  the  corporation  shall  construct  certain  works 
does  not  of  itself  operate  as  a  limitation  upon  the  continuance 
of  the  franchises ;  and  a  failure  on  the  part  of  the  company  to 
comply  with  the  provision  would  be  merely  a  ground  of  forfeiture 
by  judicial  proceedings.2  It  has  even  been  held  that  if  an  act  of 
incorporation  declares  that,  in  default  of  fulfilling  a  specified 
condition,  the  corporation  shall  be  dissolved,  this  means  dis- 
solved in  the  usual  manner  by  judicial  proceedings  and  decree 
of  forfeiture.3 

§  632.  Effect  of  the  Loss  of  Corporate  Organization.  —  It  was 
settled  at  an  early  day  that  a  corporation  aggregate  becomes  dis- 
solved whenever,  by  the  happening  of  any  event  or  contingency, 
it  becomes  unable  to  continue  the  organization  necessary  to  its 
corporate  action.4  In  Phillips  v.  Wickham 6  Chancellor  Wai- 
worth  said  :  "  If  a  corporation  consists  of  several  integral  parts, 
and  some  of  those  are  gone,  and  the  remaining  parts  have  no 
power  to  supply  the  deficiency,  the  corporation  is  dissolved.  As 
in  the  case  in  Eolle  (1  Eoll.  Abr.  514,  I.),  where  the  corporation 
was  to  be  composed  of  a  certain  number  of  brothers  and  a  cer- 

1  Matter  of  Brooklyn,  W.,  &  N.  Ry.  Wend.  382  ;  and  see  Matter  of  Re- 
Co.,  72  N.  Y.  245  ;  Matter  of  Brook-  formed,  &c.  Church,  7  How.  Pr.  47C  ; 
lyn,  W.,  &  C.  R.B..  Co.,  81  N.  Y.  69;  Mclntire  Poor  School  v.  Zanesville 
Brooks  Steam  Transit  Co.  v.  City  of  Canal  Co.,  9  Ohio,  203 ;  Chesapeake 
Brooklyn,  78  N.  Y.  520  ;  Oakland  &  0.  Canal  Co.  v.  Baltimore  &  0.  R.  R. 
R.  R.  Co.  v.  Oakland,  Brooklyn,  &c.  Co.,  4  G.  &  J.  1 ;  supra,  §  469. 
R.  R.  Co.,  45  Cal.  365  ;  Sala  ».  City  4  2  Kyd,  447.  In  Rex  v.  Pasmore, 
of  New  Orleans,  2  Woods,  188  ;  Dane  3  T.  R.  245,  Buller,  J.,  said :  "  I  am 
w.  Young,  61  Me.  160.  Compare  of  opinion  that,  whenever  a  corpora- 
Atchafalaya  Bank  v.  Dawson,  13  La.  tion  is  reduced  to  such  a  state  as  to 
497-  be  incapable  of  acting  or  continuing 

2  Chesapeake   &  0.   Canal  Co.  v.  itself,  it  is  dissolved."     King  v.  Mor- 

Baltimore  &  O.  R.  R.  Co.,  4  G.  &  ris,  4  East,  17. 
J.   1,   121-127 ;  State  v.  Fagan,   22         5  1  Paige,  596,  597 ;  2  Kyd,  448 ; 

La.  Ann.  546 ;  supra,  §§  19,  20.  Slee  v.  Bloom,  5  Johns.  Ch.  377. 

8  People    v.    Manhattan    Co.,    9 
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tain  number  of  sisters,  and  all  the  sisters  were  dead,  and  it  was 
admitted  that  all  grants  and  acts  done  by  the  brothers  afterwards 
were  void ;  for  after  the  sisters  were  dead,  it  was  not  a  perfect 
corporation.  But  the  case  which  is  immediately  afterwards 
stated  by  Rolle  shows  that,  if  the  brothers  had  possessed  the 
power  of  appointing  other  sisters  in  the  place  of  those  who  were 
dead,  the  corporation  might  have  been  revived." 

§  633.  The  rule  stated  in  the  preceding  section  rests  upon  the 
most  obvious  reasons.  It  was  first  applied  to  municipal  and 
ecclesiastical  corporations,  whose  organization  frequently  con- 
sisted of  several  distinct  parts  which  could  be  perpetuated  only 
according  to  prescribed  methods.  But  it  can  have  very  little 
application  to  corporations  organized  as  stock  companies  are  in 
modern  times,  with  transferable  shares,  __  and  whose  necessary 
officers  and  agents  may  be  appointed  by  vote  of  the  shareholders. 
In  Eose  v.  Turnpike  Company,1  Sergeant,  J.,  said :  "  Our  corpo- 
rations bear  little  resemblance  to  the  English  municipal  corpora- 
tions, either  in  design  or  constitution.  The  present,  like  many 
of  our  incorporations  for  civil  purposes,  either  by  special  act  of 
assembly  or  imder  the  Act  of  1791,  is  not  a  corporation  composed 
of  several  integral  parts.  The  stockholders  constitute  the  com- 
pany, and  the  managers  and  officers  are  their  agents,  necessary 
for  the  conduct  and  management  of  the  affairs  of  the  company, 
but  not  essential  to  its  existence  as  such,  nor  forming  an  integral 
part.  The  corporation  exists  per  se  so  far  as  is  requisite  to  the 
maintenance  of  perpetual  succession,  and  holding  and  preserving 
its  franchises.  The  non-existence  of  the  managers  does  not  im- 
ply the  non-existence  of  the  corporation.  The  latter  is  dormant 
during  that  time ;  its  franchises  are  suspended  for  want  of  the 
means  of  action ;  but  the  capacity  to  restore  its  functionaries  by 
means  of  elections  remains." 

§  634.  Death  of  Members.  —  It  is  a  self-evident  proposition 
that  a  corporation  cannot  exist  without  members  or  corporators 
to  compose  it.  It  was  therefore  held  at  an  early  day  that,  if  all 
the  members  of  a  corporation  should  die,  the  corporation  must 
necessarily  be  dissolved.  Kyd  said  :  "  That  a  corporation  aggre- 
gate is  dissolved  by  the  death  of  all  its  members,  is  a  proposition 

1  3  Watts  (Pa.),  48. 
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so  plain  that  it  seems  ludicrous  to  mention  it,  and  yet  an  author- 
ity has  been  cited  in  support  of  it." 1 

But  this  proposition  has  no  application  to  corporations  whose 
membership  is  represented  by  shares  of  stock,  which  may  be 
transferred  by  assignment  or  inheritance.  The  decease  of  all  the 
stockholders  in  an  ordinary  private  corporation  does  not  terminate 
its  existence ;  for  the  shares  and  franchises  of  the  several  mem- 
bers pass  by  assignment,  bequest,  or  descent,  and  must  ever  belong 
to  some  persons  who  for  the  time  will  be  members  of  the  cor- 
poration.2 

It  is  well  settled  that  all  the  shares  in  a  corporation  may  be 
held  by  a  single  person,  and  yet  the  corporation  continue  to  exist ; 
and  if  the  charter  or  by-laws  should  require  certain  acts  to  be 
done  by  more  than  one  stockholder,  the  sole  owner  may  transfer 
a  portion  of  his  shares  to  other  persons,  so  as  to  conform  to  the 
letter  of  the  rule.3 

§  635.  Discontinuance  of  Business  does  not  dissolve.  —  It  may 
be  stated  as  a  general  rule,  that  so  long  as  a  corporation  is  able, 
without  departing  from  its  charter,  to  form  an  organization  and 
carry  on  its  affairs,  it  will  not  become  dissolved  merely  by  neg- 
lecting to  appoint  officers  or  agents  to  carry  on  its  business.  And 
hence,  in  case  of  an  ordinary  private  corporation,  there  can  be  no 
dissolution,  merely  by  virtue  of  a  discontinuance  of  the  organ- 
ization of  the  company ;  for  a  new  organization  may  at  any  time 
be  brought  about  and  new  officers  be  chosen  by  vote  of  the 
stockholders  at  a  regular  meeting.4 

1  2  Kyd,  447,  448.  Slee  v.  Bloom,  5  Jobns.  Ch.  377,  19 

2  Boston     Glass    Manufactory    v.  Johns.  456;   People  v.  Twaddell,  18 
Langdon,  24  Pick.  52  ;  Russell  v.  Me-  Hun,    427 ;   Hoboken  Building  Ass. 
Lellan,  14  Pick.  69.     Compare  Chesa-  v.  Martin,  13  N.  J.  Ch.  427;  Cahill  v. 
peake  &  O.  Canal  Co.  v.  Baltimore  &  Kalamazoo   Mut.  Ins.  Co.,  2  Dougl. 
0.  11.  R.  Co.,  4  G.  &  J.  121.  (Mich.)   140 ;    Blake    v.   Hinkle,   10 

8  Russell  v.   McLellan,   14  Pick.  Yerg.   220;    Kansas    City   Hotel    v. 

69,  70;   Newton  Mfg.  Co.  v.  White,  Sauer,  65  Mo.  288;  St.  Louis  Domi- 

42  Ga.  148.  cile,  &c.  Ass.  v.  Augustin,  2  Mo.  App. 

*  Rose  v.  Turnpike  Co.,  3  Watts,  123;  Smith  ».  Smith,  3  Desaus.  (S.  C.) 

48  ;  Lehigh  Bridge  Co.  v.  Lehigh  Coal  557;    Harris    v.   Mississippi    Valley, 

&  Nav.  Co.,  4  Rawle,  23 ;  Common-  &c.  R.  R.  Co.,  51  Miss.  603 ;  infra, 

•wealth    v.   Cullen,   13  Pa.   St.   133 ;  §  637. 
Phillips  v.  Wickham,  1  Paige,  590; 
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§  636.  Insolvency  does  not  dissolve. — The  possession  of  prop- 
erty is  not  essential  to  the  existence  of  a  corporation.  Hence  it 
is  held  that  insolvency  does  not  extinguish  its  legal  existence ; 
nor  would  the  assignment  of  all  of  its  property  to  pay  its  debts, 
or  for  any  any  other  purpose,  have  that  effect.1  In  a  case  before 
the  Supreme  Court  of  Massachusetts,  Chief  Justice  Shaw  said : 
"  The  corporation,  notwithstanding  the  proceedings  in  insolvency, 
may  have  assets  sufficient  to  pay  all  their  debts ;  and  then  no 
impediment  would  exist,  before  a  surrender  pursuant  to  law,  or 
a  forfeitXire  ascertained  and  declared  by  a  proper  judicial  pro- 
ceeding, from  resuming  their  business.  Or,  if  their  capital  is  im- 
paired or  wholly  gone,  this  seems  to  be  no  reason,  before  such 
surrender  or  forfeiture,  to  prevent  the  members  from  furnish- 
ing renewed  capital,  and  then  proceeding  to  use  the  corporate 
powers."  2 

It  has  been  decided,  accordingly,  that  the  insolvency  of  a  cor- 
poration and  an  assignment  of  all  of  its  property  for  the  benefit 
of  creditors,  or  the  appointment  of  a  receiver,  does  not  extin- 
guish the  franchises  with  which  the  company  has  been  invested 
by  its  charter,  or  put  an  end  to  its  corporate  existence.  The 
legal  existence  of  a  corporation  can  be  cut  short  only  through 
a  forfeiture  of  its  franchises,  declared  at  the  suit  of  the  State 
granting  them,  or  a  surrender  by  act  of  the  shareholders.3 

§  637.  Dissolution  by  Surrender  of  the  Charter.  —  The  legal 
existence  of  a  corporation  may  be  terminated  by  a  surrender  of 
its  franchises  to  the  State  which  granted  them.4  It  is  essential 
to  a  valid  and  binding  surrender  that  it  be  accepted  by  the  State, 

1  Boston     Glass    Manufactory    v.  Barclay  v.  Talman,  4  Edw.  Ch.  128 ; 
Langdon,  24  Pick.  53,  per  Morton,  J.  De  Camp  v.  Alward,   52   Ind.  469  ; 

2  Coburn  v.  Boston  Papier  Mache  State  v.  Bank  of  Maryland,  6  G.  &  J. 
Co.,  10  Gray,  245.  205;   National  Pahquioque   Bank  v. 

8  Town  v.  Bank  of  River  Raisin,  2  Bethel  Bank,  36  Conn.  525,  affd.  14 

Dougl.  (Mich.)  530 ;  Lea  v.  American,  Wall.    383  ;    Green   v.   Walkill   Nat. 

Atlantic,  &c.  Co.,  3  Abb.  Pr.  N.  s.  11 ;  Bank,  7  Hun,  63 ;  Bruftett  v.  Great 

Folger    v.   Columbian    Ins.    Co.,   99  Western  R.  R.  Co.,  25  111.  357;  State 

Mass.  276;  Kincaid  v.  Dwindle,  59  v.  Rives,  5  Ired.  309 ;  Moseley  v.  Bur- 

N.  Y.  548 ;  Huguenot  Nat.  Bank  so.  row,  52  Tex.  396. 
Studwell,  6  Daly,  13 ;  City  Ins.  Co.  v.         *  As  to   surrender  by  vote  of  a 

Commercial  Bank,  68  111.  350 ;  Nim-  majority,  see  supra,  §  211. 
Dions    v.    Tappan,    2    Sweeny,    652; 
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and  this  can  ordinarily  be  done  only  by  an  act  of  the  legisla- 
ture ; l  but  in  England  the  king  may  accept  a  surrender  of  a 
charter  granted  by  himself.2 

After  long-continued  non-user,  it  may  be  presumed  that  a 
corporation  has  surrendered  its  franchises  to  the  State ; 3  but  the 
mere  fact  that  a  corporation  has  been  without  officers  or  organ- 
ization, and  has  performed  no  corporate  acts  during  a  number  of 
years,  does  not  put  an  end  to  its  franchises,  although  this  may 
be  a  good  ground  for  declaring  them  forfeited  by  judicial  pro- 
ceedings.4 Thus,  it  has  been  held  that  a  corporation  which  had 
sold  all  its  assets,  with  the  intention  of  putting  an  end  to  its 
business,  whose  officers  had  all  resigned,  and  whose  stockholders 
had  all  transferred  their  shares  to  a  single  person,  was,  never- 
theless, not  dissolved,  and  that  its  corporate  existence  could  be 
ended  only  by  judgment  of  forfeiture  or  by  a  surrender  accepted 
by  the  State.5 

§  638.  Under  the  New  York  Statutes.  —  111  the  case  of  Slee 
•y.  Bloom,6  the  Court  of  Errors  of  Xew  York  decided  that  a 
manufacturing  corporation  organized  under  the  Act  of  1811  must 
be  considered  dissolved  within  the  meaning  and  intent  of  the 
act,  so  as  to  make  its  stockholders  individually  liable  for  its 
debts,  after  the  company  had  suffered  all  of  its  property  to  be  sold 

1  Town  v.  Bank  of  River  Raisin,  2          *  Russell   v.   McLellan,   14   Pick. 
Dougl.  (Mich.)  533;  La  Grange,  &c.  63;  Brandon  Iron  Co.  v.  Gleason,  24 
R.  R.  Co.  v.  Rainey,  7  Coldw.  (Tenn.)  Vt.  238 ;  Knowlton  v.  Ackley,  8  Gush. 
420 ;  Wilson  v.  Proprietors  of  Central  95  ;  Rollins  v.  Clay,  33  Me.  132 ;  Pro- 
Bridge,  9  R.  I.  590;  Revere  v.  Boston  prietors  of  Baptist  Meeting  House  v. 
Copper   Co.,   15    Pick.    351 ;    Boston  Webb,  6G  Me.  398  ;  John  v.  Farmers' 
Glass   Co.  v.  Langdon,  24  Pick.  49;  &   Mechanics'    Bank,  2  Blackf.  367; 
Currien  v.  Santini,  16  La.  Ann.  27;  Harris    v.   Muskingum    Mfg.  Co.,   4 
Campbell  v.  Mississippi  Union  Bank,  6  Blackf.  268  ;  Regents  of  University  v. 
How.  (Miss.)  681;  Enfield  Toll  Bridge  Williams,  9  G.  &  J   365.     Compare 
Co.  v.  Connecticut  R.  R.  Co.,  7  Conn.  Cook  v.  Kent,  105  Mass.  246 ;   Port- 
45,  46;  Norris  v.  Mayor,  &c.  of  Smith-  land  Dry  Dock,  &c.  Co.  v.  Trustees, 
ville,  1  Swan,  104;  Mechanics'  Bank  12  B.  Monr.  79. 

c.  Heard,  37  Ga.  401.  5  Evarts    v.    Killingsworth    Mfg. 

2  2  Kyd,  447.  Co.,  20  Conn.  448;  Allen  v.  New  Jer- 
8  Brandon  Iron  Co.  v.  Gleason,  24    sey  Southern  R.  R.  Co.,  49  How.  Pr. 

Vt.  238 ;  Strickland  v.  Pritchard,  37  14 ;  Rooke  v.  Thomas,  56  N.  Y.  559, 

Vt.  324  ;   State  v.  Vinceunes  Univer-  563. 

sity,  5  Ind.  77.  Compare  Regents  of  6  19  Johns.  456,  477  ;  supra,  §  617. 
University  v.  Williams,  9  G.  &  J.  365. 
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on  execution,  and  had  performed  no  corporate  acts  whatever  for 
more  than  a  year.  This  decision  has  been  followed  in  a  number 
of  cases,  and  has  been  held  to  establish  the  doctrine  "  that  the 
suffering  an  act  to  be  done  which  destroys  the  end  and  object  for 
which  the  corporation  was  instituted,  must  be  regarded  as  equiv- 
5  alent  to  a  direct  surrender."  1  But  in  the  case  of  Bradt  v.  Bene- 
dict,2 in  the  Court  of  Appeals,  Pratt,  J.,  referring  to  Slee  v. 
Bloom,  said :  "  The  court  in  that  case  held  that,  under  the  cir- 
cumstances, the  corporation  might  be  deemed  to  have  surren- 
dered its  franchises  and  to  be  dissolved  in  fact.  "Whether  the 
court  did  not,  by  that  decision,  rather  supply  what  might  be 
deemed  a  defect  in  the  statute,  than  announce  the  law  as  it  was 
found  in  the  books,  it  is  not  necessary  to  inquire.  It  is  enough 
that  it  has  ever  since  been  adhered  to,  and  must  now  be  deemed 
a  correct  construction  of  the  act.  (Penniman  v.  Briggs,  Hopk. 
300 ;  s.  c.  in  error,  8  Cow.  387).  But,  in  the  language  of  Chan- 
cellor Kent,  it  should  not  be  carried  beyond  the  precise  facts 
upon  which  the  case  rested." 

§  639.  Dissolution  by  Legislative  Enactment.  —  In  England,  a 
corporation  may  be  dissolved  and  deprived  of  its  franchises  by 
act  of  Parliament.  But  the  king,  though  by  his  prerogative  he 
can  charter  a  corporation,  cannot  by  his  prerogative  dissolve  it.3 

In  the  United  States  the  franchises  of  a  corporation  cannot 
be  impeached  or  revoked  by  a  State  law,  on  account  of  the 
provision  in  the  Constitution  against  laws  impairing  the  obliga- 
tion of  contracts ;  and  hence  a  corporation  cannot  be  dissolved 
by  any  act  of  legislation,  except  with  the  consent  of  the  cor- 

1  People  v.  .Bank  of  Hudson,   6  v.  Briggs,  Hopk.  300,  per  Chancellor 
Cowen,  220;  and  see  Briggs  v.  Penni-  Kent;    Slee  v.  Bloom,    5  Johns.  Ch. 
man,    8    Cowen,    391,    Hopk,     300 ;  456,   overruled    in    19    Johns.    456 ; 
People  v.  Washington,  &c.  Bank,  6  Brinkershoff  v.  Brown,  7  Johns.  Ch. 
Cowen,  216  ;  Bank  of  Poughkeepsie  v.  217 ;  Mickles  v.  Rochester  City  Bank, 
Ibbotson,  24  Wend.  473 ;  Webster  v.  11  Paige,  118 ;  New  York,  &c.  Iron 
Turner,     12    Hun,    264 ;     Fullerton  Works  v.  Smith,  4  Duer,  375  ;  People 
v.   Kelliher,    48    Mo.   543 ;   Carey  v.  v.  Northern  R.  R.  Co.,  53  Barb.  103 ; 
Cincinnati  &   Chicago   R.  R.  Co.,  5  Lake  Ontario  Nat.  Bank  v.  Onondaga 
Iowa,  367.     Compare  also  State  Sav-  County  Bank,   14  N.  Y.    Supr.   Ct. 
ings  Ass.  v.  Kellogg,  52  Mo.  583 ;  and  549. 

see  supra,  §  617.  8  2  Kyd,  447 ;   Lea  v.  American, 

2  17  N.  Y.  99 ;  and  see  Penniman    Atlantic,  &c.  Canal,-  3  Abb.  Pr.  10. 
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porators,  given  through  the  charter,  or  by  subsequent  agree- 
ment.1 

§  640.  Dissolution  by  Judgment  of  Forfeiture.  —  It  is  well 
settled  that  a  corporation  may  be  dissolved  and  its  franchises 
declared  annulled  by  a  judgment  of  forfeiture  rendered  at  the 
suit  of  the  State,  on  account  of  the  non-performance  of  obliga- 
tions to  the  State  assumed  by  the  corporation  at  its  creation,  or 
as  a  penalty  for  the  doing  of  wrongful  acts.  In  Terrett  v.  Tay- 
lor 2  Mr.  Justice  Story  said :  "  A  private  corporation  created  by 
the  legislature  may  lose  its  franchises  by  a  misuser  or  a  nonuser 
of  them  ;  and  they  may  be  resumed  by  the  government  under  a 
judicial  judgment  upon  a  quo  warranto  to  ascertain  and  enforce 
the  forfeiture.  This  is  the  common  law  of  the  laud,  and  is  a  tacit 
condition  annexed  to  the  creation  of  every  such  corporation." 

§  641.  Responsibility  of  a  Corporation  for  the  Wrongs  of  its 
Agents.  —  In  considering  the  liability  of  a  corporation  to  have 
its  franchises  declared  forfeited  for  a  nonfeasance  or  a  misfeas- 
ance, it  is  to  be  borne  in  mind  that  a  corporation  aggregate  can 
ordinarily  act  only  by  agent ;  and  that  a  charge  of  neglect  or 
wrong  brought  against  a  corporation  of  that  description  is  ordi- 
narily based  upon  the  neglect  or  wrong  of  its  agents,  and  not  of 
the  body  of  corporators  directly. 

With  regard  to  the  performance  of  positive  obligations  as- 
sumed by  a  corporation,  it  would  seem  that  the  question  of 
agency  can  have  no  application.  Having  assumed  an  obligation, 
the  company  must  see  to  its  performance,  and  cannot  escape  the 
consequences  of  a  failure  to  carry  out  its  undertaking  by  alleging 
the  neglect  of  the  agents  appointed  by  it.3 

The  responsibility  of  a  corporation  for  wrongs  committed  by 
its  agents  rests  on  other  grounds.  It  is  a  general  rule  of  the 
law  of  agency  that  a  principal  is  liable  for  torts  committed  by 

1  Supra,  Chapter  VII. ;  Bruffett  v  Rensselaerville     Turnpike      Co.,     23 
Great  Western  R.  R.  Co.,  25  111.  353;  Wend.  222,  and  cases  cited;   Chesa- 
State  v.  Adams,  44  Mo  570.  peake  &  O.  Canal  Co.  v.  Bait.  &  0. 

2  9  Cranch,  51 ;  Dartmouth  College  R.  R.  Co  ,  4  G.  &  J.  1 ;  State  Bank 
v.  Woodward,  4  Wheat.  658;  Mumma  v.  The  State,  1  Blackf.  267. 

v  Potomac  Co.,  8  Pet.  281 ;  People  v.          8  Infra,  \  645  ;  but  compare  State 

Kingston  &  Middletown  Turnpike  Co.,  v.  Pawtuxet   Turnpike   Co.,  8    R.  L 

23  Wend.  205;   People  v.  Bristol  &  189,190. 
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his  agents,  within  the  scope  of  their  employment.  But  it  has 
never  been  held  that  a  principal  is  liable  for  all  the  torts  of  his 
agents,  under  all  circumstances,  and  it  would  be  wholly  unrea- 
sonable to  apply  such  a  rule  to  a  corporation.  It  may  be  fair  to 
punish  a  corporation  by  annulling  its  franchises  and  dissolving 
it,  on  account  of  wrongs  committed  by  the  majority  or  the  man- 
aging agents,  in  whom  the  company  has  confided  the  care  and 
control  of  all  of  its  affairs ; 1  but  it  would  not  be  just  to  punish 
the  company  on  account  of  wrongful  acts  committed  by  its 
inferior  agents,  where  the  company  has  neither  authorized  nor 
ratified  their  acts.2 

§  642.  Non-performance  of  Obligations  to  the  State.  —  The 
principles  of  law  upon  which  the  liability  of  a  corporation  for 
the  non-performance  of  its  duties  rests  -were  explained  by  Chief 
Justice  Nelson  in  the  case  of  People  v.  The  Kingston  and  Mid- 
dletown  Turnpike  Company,3  in  the  following  words  :  "  Though 
the  proceeding  by  information  be  against  the  corporate  body,  it 
is  the  acts  or  omissions  of  the  individual  corporators  that  are 
the  subject  of  the  judgment  of  the  court.  The  powers  and  priv- 
ileges are  conferred,  and  the  conditions  enjoined  upon  them ; 
they  obtain  the  grant,  and  engage  to  perform  the  conditions : 
and  when  charged  with  a  breach,  I  do  not  perceive  any  reason 
against  holding  them  accountable  upon  principles  applicable  to 
an  individual  to  whom  valuable  grants  have  been  made  upon 
conditions  precedent  or  subsequent.  As  to  him,  performance  is 
indispensable  to  the  vesting  or  continued  engagement.  If  a 
feoffment  be  made  of  lands  upon  condition  of  paying  rent,  build- 
ing a  house,  or  planting  an  orchard,  and  a  failure  to  perform, 
the  feoffor  may  enter.  So  if  an  office  be  granted,  a  condition  is 
implied  that  the  party  shall  faithfully  execute  it,  and  for  neglect 
the  grantor  may  discharge  him.  Placing  corporate  grants  upon 
this  footing,  there  can  be  no  great  difficulty  in  ascertaining  the 
principles  that  should  govern  conditions  annexed  to  them.  The 
analogous  cases  of  individual  conditional  grants  will  give  the  rule." 

§  643.  Obligations  assumed  for  the  Benefit  of  the  Public.  —  It 
has  accordingly  been  held  in  various  cases,  that  if  a  corporation 

1  See  State  Bank  v.  The  State,  1         2  See  infra,  §  650. 
Blackf.  275-277.  8  23  Wend.  193,  pp.  205-213. 
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has  assumed  the  performance  of  duties  for  the  benefit  of  the 
public  generally,  it  cannot  neglect  the  performance  of  these 
duties  without  incurring  a  forfeiture  of  its  franchises. 

Thus,  it  is  the  duty  of  a  corporation,  chartered  to  build  a 
turnpike  road,  to  maintain  its  road  in  repair  as  a  thoroughfare 
for  the  public  use.1  And  therefore,  if  a  turnpike  company 
should  fail  in  any  respect  to  keep  its  road  in  proper  condition  to 
be  used  by  the  public,  it  would  be  liable  to  have  its  franchises 
declared  forfeited  at  the  suit  of  the  State.2 

§  644.  Duties  imposed  for  Reasons  of  Public  Policy.  —  There 
are  certain  classes  of  duties  which  are  imposed  upon  corporations 
by  the  express  or  implied  terms  of  their  charters  for  reasons  of 
general  public  policy,  though  not  for  the  benefit  of  the  public 
directly ;  and  a  failure  to  perform  such  duties  may  be  a  good 
ground  of  forfeiture. 

Thus,  it  was  held  by  the  Supreme  Court  of  Wisconsin  that  it 
was  the  duty  of  a  railroad  company  "  to  keep  its  principal  place 
of  business,  its  books  and  records,  and  its  principal  officers  within 
the  State,  to  an  extent  necessary  to  the  fullest  jurisdiction  and 
visitatorial  power  of  the  State  and  its  courts,  and  the  efficient 
exercise  thereof  in  all  proper  cases  which  concern  said  corpora- 
tion;"  and  that  a  total  neglect  of  this  duty  would  justify  and  de- 
mand a  judgment  of  forfeiture  of  the  franchises  of  the  company.3 

§  645.  Neglect  of  Duties  imposed  by  Express  Terms.  —  If  a 
duty  is  prescribed  by  the  charter  of  a  corporation  in  express 
terms,  it  seems  that  the  company  will  hold  its  franchises  upon 
condition  that  the  duty  shall  be  performed ;  and  hence  an  omis- 
sion to  perform  will  constitute  a  sufficient  ground  for  declaring 
a  forfeiture  of  the  company's  franchises. 

Thus,  it  was  considered  by  the  Supreme  Court  of  North  Car- 
olina that  the  failure  of  a  railroad  company  to  comply  with  a 

1  Supra,  §  486.  Plank  Road  Co.,  9  Mich.  285 ;  State 

2  State  v.  Pawtuxet  Turnpike  Co.,  v.   Royalston,   &c.  Tumpike  Co.,  11 
8  R.  I.  182,  191 ;  People  v.  Fishkill  Vt.   431 ;  Turnpike  Co.   v.  State,   3 
Plank  Road  Co.,  27  Barb.  452,  458  ;  Wall.  210.     Compare  Commonwealth 
People  v.  Hillsdale  &  Chatham  Turn-  v.   Fitchbuig   R.   R,   Co.,   12   Gray, 
pike  Co.,  23  Wend.   254 ;  People  v.  180. 

Plymouth  Plank  Road  Co.,  32  Mich.  8  State  v.  Milwaukee,  Lake  Shore, 
248  ;  People  v.  Jackson  &  Mich.  &c.  Ry.  Co.,  45  Wis.  590. 
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provision  in  its  charter  requiring  the  president  and  directors  of 
the  company  to  make  an  annual  statement  of  its  income,  and 
return  the  same  to  the  General  Assembly,  in  order  to  enable  the 
latter  to  regulate  the  tolls  charged  by  the  company,  was  a  cause 
for  declaring  the  charter  forfeited.1  Chief  Justice  Buffin,  deliv- 
ering the  opinion  of  the  court,  said :  "  We  entertain  no  doubt 
that  the  omission  of  an  express  duty  prescribed  by  a  charter  to 
a  corporation  is  cause  of  forfeiture.  Its  performance  is  in  the 
nature  of  a  condition,  and  the  sovereign  may  insist  on  resuming 
his  grant  for  the  breach  of  the  condition.  With  respect  to  the 
duties  arising  by  implication  from  the  nature  of  the  franchise 
granted,  and  the  interest  of  the  public  in  their  due  and  con- 
tinued performance,  we  should  be  inclined  to  hold  that  only 
such  acts  or  omissions  would  be  destructive  of  the  charter  as 
concern  matters  which  are  of  the  essence  of  the  contract  be- 
tween the  State  and  the  corporation ;  when  the  corporation  fails 
to  do  that  which,  it  must  be  seen,  it  was  intended  and  expected 
it  would  do,  or  does  that  which,  it  is  certain,  it  was  intended 
and  expected  it  would  not  do.  But  when  a  charter,  as  here, 
expressly  imposes  a  duty  which  the  company  is  to  perform,  not 
merely  to  the  citizen  but  to  the  sovereign  itself,  although  it  may 
not  declare  that  non-performance  shall  make  a  forfeiture,  yet  by 
no  latitude  of  equitable  interpretation  can  it  be  regarded  as  a 
hard  bargain,  and  as  such  relieved  against  in  a  court  of  law ; 
but  it  must  be  taken  to  have  been  required  by  the  State  as  a 
material  stipulation,  for  the  non-performance  of  which  by  the 
corporation  the  State  may  put  an  end  to  the  contract." 2 

§  646.  But  it  is  to  be  observed  that  not  every  positive  pro- 
vision in  the  charter  of  a  corporation  imposes  a  duty  which 
must  be  performed  by  the  company  at  the  peril  of  forfeiting  its 
franchises.  Provisions  are  frequently  inserted  in  charters  of 
incorporation  merely  to  regulate  the  internal  management  of  the 

1  Atty.-Gen.  v.  Petersburg  &  Roan-  in  People  v.  Kingston  &  Middletown 
oke  R.  R.  Co.,  6  Ired.  L.  456.     Com-  Turnpike   Co.,   23  Wend.   208-210 ; 
pare  State  v.  Pawtuxet  Turnpike  Co.,  People    v.   Bristol  &  Rensselaerville 
8  R.  I.  189,  190.  Turnpike  Co.,  23   Wend.  222.     See 

2  6  Ired.  L.  469  ;  and  see  also  to  the  Charles  River  Bridge  v.  Warren  Bridge, 
same  effect  per  Chief  Justice  Nelson  7  Pick.  344,  371. 
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companies,  and  to  define  the  powers  of  their  agents,  but  not  for  the 
purpose  of  imposing  obligations  upon  the  companies  themselves.1 

Thus,  it  was  held  by  the  Supreme  Court  of  Mississippi  that 
a  clause  in  the  charter  of  a  bank  providing  that  "  should  any 
stockholder  refuse  or  fail  to  pay  any  instalment  on  his  stock 
when  called  for,  the  company  shall  sell  said  stock,  on  giving 
thirty  days'  notice  in  some  gazette,  on  account  of  and  at  the 
risk  of  the  stockholders,"  did  not  impose  a  duty  upon  the  cor- 
poration to  sell  the  stock  of  delinquent  shareholders ;  but  that 
the  power  to  sell  was  for  the  benefit  of  the  corporation  only, 
and  hence  a  failure  to  sell  was  no  cause  of  forfeiture.  Chief 
Justice  Sharkey  said :  "  In  the  construction  of  charters,  a  dis- 
tinction must  be  observed  between  those  provisions  which  are 
intended  to  apply  merely  to  the  internal  government  of  the  cor- 
poration, and  those  which  impose  positive  conditions,  restrictions, 
or  duties,  in  which  the  public  interest  is  involved.  For  a  viola- 
tion of  the  latter  a  forfeiture  occurs,  but  not  so  with  regard  to 
the  former."2 

Upon  the  same  principle,  it  was  held  in  the  North  Carolina 
case,  cited  in  the  preceding  section,  that  a  failure  to  comply  with 
a  provision  in  the  charter  of  a  company  requiring  the  president 
and  directors  to  declare  semi-annually  such  dividends  of  the  net 
profits  as  they  may  deem  advisable  was  not  a  cause  of  forfeiture. 
The  court  said :  "  It  is  clear  that  that  part  of  the  charter  is  not  in- 
serted for  the  advantage  of  the  State  or  to  protect  the  State  from 
detriment,  either  from  an  accumulation  of  capital  or  a  misapplica- 
tion of  profits,  but  solely  for  the  benefit  of  the  stockholders."  3 

§  647.  A  Substantial  Performance  is  sufficient.  —  A  cor- 
poration must  perform  all  duties  imposed  by  its  charter,  on 
pain  of  forfeiting  its  franchises;  but  a  substantial  perform- 
ance according  to  the  intent  of  the  grant  is  all  that  is  required. 
The  rule  was  stated,  in  a  learned  opinion  by  Mr.  Justice 
Cowen,  as  follows :  "  To  work  a  forfeiture,  there  should  be 
something  wrong ;  and  not  only  a  wrong,  but  one  arising  from 

1  Supra,  §§  45-49.  oke  R  R.  Co.,  6  Ired.  474;  and  see 

2  Commercial  Bank  of  Natchez  v.    State  v.  Pawtuxet  Turnpike   Co.,   8 
State,  6  Sm.  &  M.  617.  K.  I.  189. 

*  Atty.-Gen.  v.  Petersburg  &  Roan- 
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wilful  abuse  or  improper  neglect.  An  inability,  through,  mis- 
fortune, to  answer  the  design  for  which  the  body  politic  was 
instituted,  is  also  cause  of  forfeiture.  That,  however,  is  on  a  dis- 
tinct reason,  not  so  directly  material,  and  of  which  it  is  not  neces- 
sary to  say  much.  The  prosecution  before  us  goes  on  corporate 
default  or  corporate  wrong,  which  must,  I  think,  be  more  than 
accidental  negligence,  or  a  mere  mistaken  excess  of  power, 
or  a  mistake  in  the  mode  of  exercising  an  acknowledged  power. 
There  must  be  an  abuse  of  trust  somewhat  of  such  a  nature  as 
would  render  a  trustee  liable  to  forfeit  his  station,  on  the  com- 
plaint of  his  cestuy  que  trust,  if  the  question  stood  on  the  relation 
between  them.  Corporations  are  political  trustees.  Have  they 
fulfilled  the  purposes  of  their  trust,  or  acted  in  good  faith  with 
a  view  to  their  fulfilment,  is  the  question  to  be  asked,  when 
they  are  called  on  to  forfeit  their  charters,  either  for  acts  of 
commission  or  omission;  unless,  indeed,  they  are  so  generally 
crippled  and  broken  down  in  their  affairs,  as,  in  the  judgment 
of  a  court  and  jury,  to  be  incapable  of  prosecuting  their  business 
with  safety  to  that  community  who  granted  the  charter,  and 
who  hold  the  relation  of  cestuy  que  trust."  l 

§  648.  Dissolution  for  Unauthorized  Exercise  of  Franchises.  — 
The  franchise  of  acting  in  a  corporate  capacity  cannot  be  as- 
sumed without  the  permission  of  the  State ;  and  if  a  company 
attempts  to  exercise  this  franchise  without  having  authority, 
it  may  be  prevented  from  doing  so,  and  dissolved  by  the  State 
through  a  proceeding  of  quo  warranto?  Hence,  also,  where  a 
charter  has  been  obtained  by  fraud,  or  where  conditions  precedent 
to  the  legal  existence  of  a  corporation  have  not  been  complied 
with,  a  quo  warranto  is  the  proper  remedy  by  which  the  unau- 
thorized exercise  of  corporate  powers  may  be  stopped.3 

1  People  v.  Bristol  &  Rensselaer-         8  Charles  River  Bridge  Co.  ».  War- 
ville  Turnpike  Co.,    23   Wend.    236,  ren  Bridge  Co.,  7  Pick.  371 ;  State  v. 
237 ;  People  v.  Kingston  &  Middle-  Bailey,  16  Ind.  57 ;   Turnpike  Co.  ». 
town  Turnpike  Co.,  id.  206,  per  Nel-  McConaby,  16  S.  &  R.  145. 

son,  C.  J. ;  State  v.  Pawtuxet  Turnpike  It  has  been  held  that  if  a  corpora- 
Co.,  8  R.  I.  188.  tion  is  charged  in  an  information  as  a 

2  State   v.   Bradford,  32    Vt.  50 ;  corporation  and  by  name,  its  legal  ex- 
State  ».  Central  Ohio  Relief  Ass.,  29  istence  is  thereby  admitted,  and  the 
Ohio  St.  399.  non-performance  of  conditions  prece- 
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§  649.  Forfeiture  for  Misfeasance.  —  A  corporation  may  incur 
a  forfeiture  of  its  franchises  by  a  misuser  of  its  powers,  or 
the  doing  of 'an  illegal  act.  Any  act  of  a  corporation  which 
is  forbidden  by  its  charter  or  by  a  general  rule  of  law,  and, 
strictly,  every  act  which  the  charter  does  not  expressly  or 
impliedly  authorize  the  corporation  to  perform,  is  unlawful ; 1 
and  if  the  doing  of  such  act  is  an  injury  to  the  public,  it  may 
be  sufficient  ground  for  declaring  a  forfeiture  of  the  corporate 
franchises.2 

Thus,  a  judgment  of  ouster  was  rendered  by  the  Supreme 
Court  of  New  York  against  an  insurance  company  which  had 
undertaken  to  carry  on  banking  operations  without  authority,  and 
in  violation  of  a  general  law  restraining  unauthorized  banking.3 
And  it  was  held  by  the  Supreme  Court  of  Pennsylvania  that 
where  a  bank  was  prohibited  by  its  charter  from  making  loans 
at  a  greater  rate  of  discount  than  one-half  of  one  per  centum 
for  thirty  days,  and  from  dealing  in  promissory  notes,  and  it  was 
shown  that  this  provision  had  been  wilfully  and  repeatedly  vio- 
lated, this  was  sufficient  to  establish  a  cause  for  declaring  the 
charter  forfeited.4  Chief  Justice  Lewis  said  :  "  It  may  be  affirmed 
as  a  general  principle,  that  where  there  has  been  a  inisuser,  or  a 
nouuser,  in  regard  to  matters  which  are  of  the  essence  of  the 
contract  between  the  corporation  and  the  State,  and  the  acts  or 
omissions  complained  of  have  been  repeated  and  wilful,  they 
constitute  a  just  ground  of  forfeiture."  6 

dent  cannot  be  inquired  into.     Com-  State  v.  Commercial  Bank  of  Manches- 

mercial  Bank  of  Natchez  v.  State,  6  ter,  33  Miss.  474. 

Sm.  &  M.  (14  Miss.)  614,  615  ;  State  6  Commmonwealth  v.  Commercial 

t>.  Commercial   Bank  of  Manchester,  Bank,  28  Pa.  St.  389  ;  State  Bank  v. 

33  Miss.  474 ;  People  v.  Rensselaer-  State,   1  Blackf.  (Ind.)  267 ;  People 

ville,  &c.  R.  R.  Co.,  15  Wend.  113  ;  v.   Phoenix    Bank,    24    Wend.    431 ; 

State  v.  Cincinnati  Gas  Light  Co.,  18  Commonwealth    v.    Union    Fire   Ins. 

Ohio  St.  262 ;  but  see  contra,  People  Co.,  5   Mass.  230 ;   People  v.  Hills- 

v.  Bank  of  Hudson,  6  Cow.  217.  dale    &   Chatham    Turnpike    Co.,    2 

1  Supra,  §§  4,  27.  Johns.  190. 

2  People  v.  Dispensary,  &c.  Soc.,  In   State  v.  Commercial  Bank  of 
7  Lans.  304,  and  cases  infra.  Cincinnati,    10   Ohio,  540,  the  court 

8  People  v.  The  Utica  Ins.  Co.,  15  held  that  a  contract  to  charge  a  higher 

Johns.  358.  rate  of  interest  than  was  permitted  by 

4  Commonwealth  ».  Commercial  the  charter  would  not  be  a  cause  of 

Bank,  28  Pa.  St.  383 ;  s.  c.  id.  391 ;  forfeiture,  because  the  contract  was 
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§  650.  What  a  Sufficient  Cause.  —  However,  a  corporation  is 
not  responsible  for  every  wrong  committed  in  its  name.  In  order 
to  declare  a  forfeiture  of  the  franchises  of  a  company  on  account 
of  wrongful  acts  performed  by  an  agent,  it  must  be  shown  that 
the  agent  acted  within  the  scope  of  his  authority,  or  that  his 
acts  were  afterwards  ratified ;  otherwise,  the  company  itself  will 
not  be  chargeable  with  the  agent's  acts.1 

Moreover,  the  wrong  itself  must  be  of  sufficient  importance  to 
require  the  application  of  the  severe  remedy  by  judgment  of 
forfeiture,  for  the  benefit  of  the  public.  Courts  may  exercise 
their  discretion  in  deciding  whether  a  corporation  ought  to  be 
dissolved  for  doing  unauthorized  acts.2  Mere  accidental  negli- 
gence, or  a  single  excess  of  authority,  will  not  be  considered  a 
sufficient  cause ;  but  in  order  to  warrant  a, judgment  of  forfeiture 
it  must  appear  that  the  wrong  was  wilful  or  long-continued,  so 
as  to  come  to  the  notice  of  the  company.3 

§  651.  Forfeiture  for  Non-feasance.  —  There  can  be  no  doubt 
that  if  a  corporation  neglects  the  performance  of  any  duty  or 
obligation  which  it  has  assumed  for  the  benefit  of  the  public, 
this  is  a  sufficient  cause  for  declaring  a  forfeiture  of  the  com- 
pany's franchises.  But  all  corporations  are  not  under  a  positive 
obligation  to  the  State  to  carry  on  the  business  for  which  they 
were  formed.  Thus,  ordinary  private  trading  companies  may 
at  any  time  put  an  end  to  their  transactions  and  volunta- 
rily wind  up  their  affairs.  Their  franchise  of  acting  in  a  cor- 
porate capacity  is  merely  permissive,  and  not  an  obligation.4 

illegal,  and  therefore  wholly  void.  2  State  v.  Essex  Bank,  8  Vt.  489 ; 
Contra,  State  v.  Commercial  Bank  of  and  see  cases  referred  to  in  next  note. 
Manchester,  33  Miss.  474  A  cor-  8  See  cases  cited  supra,  §  647; 
poration  does  not  incur  a  forfeiture  of  and  also  Commonwealth  v.  Commercial 
its  franchises  by  reason  of  an  intention  Bank,  28  Pa.  St.  383 ;  State  v.  Go- 
merely  to  do  unauthorized  acts,  al-  lumbia,  &c.  Turnpike  Co.,  2  Sneed, 
though  it  be  manifested  by  acts.  Com-  254 ;  State  v.  Merchants'  Ins.,  &c.  Co., 
monweaKh  v.  Pittsburgh,  &c.  R.  R.  8  Humph.  254 ;  State  v.  Real  Estate 
Co.,  58  Pa.  St.  26.  Compare  Matter  of  Bank,  5  Ark.  596;  Harris  v.  Missis- 
The  Franklin  Tel.  Co.,  119  Mass.  447.  sippi  Valley,  &c.  R.  R.  Co.,  51  Miss. 
1  State  v.  Pawtuxet  Turnpike  Co.,  602 ;  State  v.  Urbana,  &c.  Ins.  Co., 
8  R.  I.  190 ;  State  of  Miss.  v.  Com-  14  Ohio,  6. 
mercial  Bank,  6  Sm.  &  M.  238 ;  supra,  4  Supra,  \  211. 
§641. 
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Hence  in  these  cases  a  forfeiture  for  non-user  of  the  franchises 
cannot  be  based  upon  a  neglect  of  duty  on  the  part  of  the 
.company. 

It  has  been  held  that  not  every  non-user  of  corporate  fran- 
chises furnishes  a  sufficient  ground  for  a  judgment  of  forfeiture  ; 
and  that  a  mere  non-user  or  suspension  of  all  action,  for  a  time, 
may  even  be  laudable.1  If,  however,  a  corporation  should  come 
to  such  a  state  that  it  would  have  no  authority,  under  any  cir- 
cumstances, to  continue  its  business  or  to  renew  its  operations, 
there  would  be  strong  reasons  for  holding  that  its  franchises 
may  be  expressly  declared  ended  by  a  judgment  at  the  suit  of 
the  State.  The  corporation  itself  cannot  suffer  by  this ;  and  it 
would  be  a  protection  to  the  community  against  any  attempt  to 
use  the  charter  for  unauthorized  purposes  at  any  subsequent 
time.2 

§  652.  Insolvency  —  Suspension  of  Payments.  —  If  a  corpo- 
ration fails  to  wind  up  its  affairs  voluntarily,  when  this  becomes 
its  duty,  it  may  be  dissolved  at  the  suit  of  the  State.  Thus,  a 
banking  or  trading  company  which  is  wholly  insolvent,  or 
unable  to  continue  its  business  with  safety  to  the  public,  should 
put  an  end  to  its  transactions ; 3  and  a  failure  to  comply  with 
this  duty  may  be  punished  by  a  compulsory  dissolution.4 

Any  general  suspension  of  payments  by  a  bank,  or  the  refusal 
to  redeem  its  notes  and  pay  depositors,  is  a  sufficient  ground  for 
a  judgment  of  forfeiture.5  But  it  seems  that  a  merely  tem- 
porary suspension  of  payments,  when  not  wilful,  is  not  a  suf- 
ficient cause.6 

1  People  v.  Bristol  &  Hensselaer-  5  State  v.  Bank  of  South  Carolina, 
ville  Turnpike  Co.,  23  Wend.  237,  per  I  Spear  (S.  C.),  433,  451,  466  ;  Com- 
Cowen,  J. ;  Chesapeake  &  0.  Canal  Co.  mercial  Bank  of  Natchez  v.  State,  6 
v.  Baltimore  &  0.  R.  R.  Co.,  4  G.  &  J.  Sm.  &M.  (14 Miss.)  617-623 ;  Planters' 
107,  per  Buchanan,  C.  J.  Bank  of  Miss.  v.  State,  7  Sm.  &  M. 

2  See  State  v.  Commercial  Bank  of  163  ;  State   v.  Heal  Estate  Bank,  5 
Manchester,  33  Miss.  474 ;   s.  c.  21  Ark.  595.     Compare  People  v.  Wash- 
Miss.  569 ;  supra,  §  217.  ington  Bank,  6  Cow.  216 ;  People  v. 

8  Supra,  §§  217,  579,  580.  Bank  of  Hudson,  id.  219;  State  v. 

4  Compare   State  v.    Real  Estate  Bailey,  16  Ind.  51. 

Bank,  5  Ark.  596-607 ;  State  v.  Sen-  6  Commercial  Bank  of  Natchez  v. 

eca  Bank,  5  Ohio  St.  176  ;  People  v.  .State,  6  Sm.  &  M.  617-623. 
Bank  of  Hudson,  6  Cow.  219. 
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§  653.  "Where  a  Penalty  ia  imposed.  —  If  it  appears  from  the 
charter  of  a  bank  that  it  was  the  intention  of  the  legislature 
that  the  company  should  have  authority  to  continue  its  business 
after  a  suspension  of  payments  has  taken  place,  a  merely  tempo- 
rary suspension  is  not  a  cause  of  forfeiture.  But  if  the  charter 
merely  provides  a  penalty  for  a  suspension  of  payments,  this 
will  not  be  considered  a  waiver  by  the  State  of  the  right  to  de- 
mand a  judgment  of  forfeiture.1 

Thus,  it  was  held  by  the  Supreme  Court  of  Mississippi  that 
although  the  charter  of  a  bank  contained  a  provision  that  upon 
failure  to  pay  its  notes  on  presentation  they  should  bear  interest 
at  the  rate  of  twelve  and  a  half  per  cent  per  annum,  this  would 
not  prevent  the  State  from  proceeding  against  the  company  for 
a  forfeiture  of  its  franchises.2  Chief  Justice  Sharkey  said :  "  The 
charter  contains  no  direct  authority  for  suspension,  but  it  is  said 
to  be  authorized,  or  at  least  excused,  by  that  provision  which 
gives  to  the  note-holder  a  right  to  demand  twelve  and  a  half 
per  cent  per  annum  on  notes  that  the  bank  refused  to  pay.  This 
is  believed  to  be  a  misapprehension  of  the  effect  of  this  provi- 
sion. It  furnishes  no  implied  authority  for  the  suspension  of 
specie  payments ;  it  is  but  an  indemnity  for  the  note-holder ;  it 
looked  to  nothing  else  but  the  rights  of  individuals,  or,  if  it  did, 
the  design  was  to  compel  the  bank  to  do  its  duty.  Viewed  in 
this  light,  it  would  be  strange  reasoning  to  say  that  the  means 
employed  to  coerce  the  discharge  of  a  duty  constitute  a  good 
excuse  for  the  breach;  that  the  penalty  imposed  legalizes  the 
offence.  The  question  of  forfeiture  is  between  the  State  and  the 
bank;  the  question  of  interest  is  between  the  individual  and 
tke  bank.  If  the  mere  claim  of  interest,  or  the  right  to  demand 
it,  will  excuse  the  suspension,  it  may  be  continued  for  an  indefi- 

1  Livingston  v.  Bank  of  N.  Y.,  26    v.  State,  1  'Blackf.  275,  276  ;  State  v. 
Barb.    306;     People   v.   Washington    New  Orleans  G.  L.  Banking  Co.,  2 

•  Bank,  6  Cow.  115.  Rob.  (La.)  533;   but  compare  State 

2  Commercial  Bank  of  Natchez  v.  v.  Commercial   Bank,  10  Ohio,  538 ; 
State,  6  Sm.  &  M.  599  ;  and  see  Thomp-  Commonwealth  v.  Breed,  4  Pick.  460 ; 
son  v.  The  People,  23   Wend.    538;  People    v.    Washington    &    Warren 
Washington  &  Baltimore  Turnpike  Co.  Bank,  6   Cow.   215;    State   v.  Tom- 
v.  Maryland,  19  Md.  239 ;   Baker  v.  beckbee  Bank,  2  Stew.  (Ala.)  30. 
Backus,  32  111.  79,  109 ;   State  Bank 
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nite  time,  and  although  the  bank  might  in  this  way  defeat  the 
great  object  of  its  creation,  a  forfeiture  could  not  be  enforced." 

§  654.  Forfeiture  must  be  adjudicated  at  the  Suit  of  the  State. 
—  The  charter  of  a  corporation  does  not  expire  by  reason  of  acts 
of  omission  or  commission  on  the  part  of  the  company,  consti- 
tuting a  sufficient  ground  for  declaring  a  forfeiture;  but  the 
franchises  continue  in  full  force  until  the  forfeiture  is  claimed 
by  the  State  granting  them;  and  this  can  be  done  only  in  a 
proper  legal  proceeding,  by  which  the  cause  of  forfeiture  is  ascer- 
tained and  a  dissolution  adjudged. 

Thus,  it  was  held  by  the  Court  of  Appeals  of  New  York 
that  a  failure  on  the  part  of  a  railroad  company  to  comply  with 
provisions  of  the  law  requiring  the  company  to  build  a  por- 
tion of  its  road  within  a  certain  time  would  not  put  an  end 
to  its  legal  existence.  Earl,  J.,  in  delivering  the  opinion,  said : 
"  These  provisions  were  probably  not  complied  with.  They  were 
conditions  for  a  non-compliance  with  which  the  sovereign  power 
could  claim  a  forfeiture  of  the  company's  charter.  But  a  cause 
of  forfeiture  cannot  be  taken  advantage  of  or  enforced  against 
a  corporation  collaterally,  or  incidentally,  or  in  any  other  mode 
than  by  a  direct  proceeding  for  that  purpose  against  the  corpo- 
ration ;  and  the  government  creating  the  corporation  can  alone 
institute  the  proceeding ;  and  it  can  waive  a  forfeiture,  and  this 
it  can  do  expressly  or  by  legislative  acts  recognizing  the  con- 
tinued existence  of  the  corporation." 1 

1  Matter  of  N.  Y.  Elevated  R.  R.  89  ;  Currien  v.  Santini,  16  La.  Ann. 

Co.,  70  N.  Y.  337,  333  ;  New  Jersey  27 ;  Baptist  Meeting  House  v.  Webb, 

South  R.  R.  Co.  v.   Commissioners,  66  Me.  398  ;  Stooper  v.  Greensburgh, 

39  N.  J.  L.  35 ;   Central  Crosstown  &c.  Plank  Road,  10  Ind.  47 ;  Hunt*- 

R.  R.  Co.  v.  Twenty-second  St.  R.  R.  ville  University  v.  Hamilton,  34  Ind. 

Co.,   54  How.   Pr.    185 ;    Baker   v.  506  ;   Commonwealth  v.  Union  Fire, 

Backus,  32  III.  79,  110 ;  State  v.  Real  &c.  Ins.  Co.,  5  Mass.  230 ;  Heard  v. 

Estate  Bank,  5  Ark.  596;  Importing,  Talbot,  7   Gray,  119,  120;    State  v. 

&c.  Co.  of  Ga.  v.  Locke,  50  Ala.  334 ;  White's  Creek  Turnpike  Co.,  3  Teun. 

West  v.  Carolina  Ins.   Co.,  31  Ark.  Ch.  163 ;  State  v.  Peterson,  &c.  Turn- 

476  ;  Dyer  v.  Walker,  40  Pa.  St.  157 ;  pike  Co.,  21  N.  J.  L.  9  ;   Common- 

Enfield  Toll  Bridge  Co.  ».  Connecticut  wealth  v.  Alleghany  Bridge  Co.,  20  Pa. 

R.  R.  Co.,  7  Conn.  45  ;   Kellogg  v,  St.  185  ;  Murphy  v.  Farmers'  Bank, 

Union  Co.,  12  Conn.  7 ;   Penobscot  20  Pa.  St.  415 ;   Bank  of  U.  S.  v. 

Boom  Co.  v.   Lamson,  16  Me.  231 ;  Commonwealth,  17  Pa.  St.  407,  408 ; 

State  v.  Vincennes  University,  5  Ind.  Bohannon  v.   Biims,  31   Miss.   355 ; 
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§  655.  Waiver  of  Forfeiture.  —  It  is  clear  that  the  State  is 
under  no  obligation  to  a  corporation  to  insist  upon  a  forfeiture 
of  its  franchises.  If  the  State  merely  neglects  to  institute  pro- 
ceedings against  the  company,  the  latter  will  continue  to  hold 
its  franchises  until  the  State  may  choose  to  enforce  a  dissolution; 
but  by  an  express  waiver  the  State  may  lose  all  right  to  insist 
upon  a  particular  cause  of  forfeiture  at  any  future  time. 

A  waiver  of  the  right  to  declare  a  charter  forfeited  is  not  a 
grant  of  a  new  franchise  or  right  to  the  corporation ;  but  it  is  a 
surrender  on  the  part  of  the  State  of  a  right  reserved  to  it.  Hence 
it  was  held  by  the  Court  of  Appeals  of  New  York  that  an  act  of 
the  legislature  waiving  the  right  to  declare  the  charter  of  a  rail- 
road company  forfeited  was  not  in  violation  of  a  constitutional 
prohibition  against  private  or  local  bills  or  laws  conferring  ex- 
clusive franchises  or  the  right  to  lay  down  railroad  tracks  upon 
any  corporation.  Earl,  J.,  said  :  "  A  bill  may  be  passed  waiving 
a  forfeiture  of  corporate  rights.  Such  a  bill  would  confer  no  new 
rights  upon  the  corporation,  but  would  simply  be  a  surrender  or 
waiver  by  the  sovereign  of  its  right  to  claim  the  forfeiture." l 

A  grant  of  new  franchises  to  a  corporation  is  clearly  a  waiver 
which  will  debar  the  State  from  proceeding  against  the  company 
on  account  of  any  prior  forfeiture.  And  it  seems  that  any  act 
of  the  legislature  imposing  new  obligations  upon  a  corporation, 
or  showing  an  intention  on  the  part  of  the  State  that  the  corpo- 
ration shall  continue  in  existence,  will  be  considered  an  absolute 
waiver  of  any  existing  right  to  enforce  a  forfeiture  of  the  com- 
pany's franchises.2 

Gaylord  v.  Fort  Wayne,  &c.   R.  U.  Lumpkin    v.   Jones,    1    Kclley,    30; 

Co.,  6  Biss.  286.  Atcliafalaya  Bank  v.  Dawson,  13  La. 

1  Matter  of  N.  Y.  Elevated  R.  R.  497 ;  Commercial  Bank  of  Natchez  v. 
Co.,  70  N.  Y.  338 ;  infra,  §  666.  State,  6  Sm.  &  M.  623 ;  La  Grange, 

2  People    v.    Manhattan    Co.,     9  &c.  R.  R.  Co.  v.  Rainey,   7  Coldw. 
Wend.  380 ;  Atty.-Geu.  v.  Petersburg  (Tenn.)   420 ;    White's   Creek  Turn- 
&  Roanoke  R.  R.  Co.,  6  Ired.  470;  pike  Co.  v.  Davidson,   3   Tenn.   Ch. 
People  v.  Fishkill  Plank  Road  Co.,  396 ;   Chesapeake  &  O.  Canal  Co.  v. 
27    Barb.    460;     Central    Crosstown  Baltimore  &  0.  R.  R.  Co.,  4  G.  &  J. 
R.  R.  Co.  v.  Twenty-third  St.  R.  R.  127 ;    In  re  Mechanics'    Society,  31 
Co.,   54    How.    Pr.    186  ;    State    v.  La.  Ann.  627. 

Fourth  Turnpike  Co.,  15  N.  H.  162 ;         But  there  must  be  a  reasonable 
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§  656.  Methods  of  enforcing  a  Forfeiture.  —  The  mode  of  pro- 
ceeding against  a  corporation,  to  enforce  a  forfeiture  of  its  fran- 
chises at  common  law,  is  by  scire  facias,  or  by  writ  of  quo 
warranto,  or  by  an  information  in  the  nature  of  quo  warranto. 
It  was  said  by  Mr.  Justice  Ashurst  that  "A  scire  facias  is 
proper  where  there  is  a  legal  existing  body  capable  of  acting, 
but  who  have  been  guilty  of  an  abuse  of  the  power  intrusted  to 
them ;  for,  as  a  delinquency  is  imputed  to  them,  they  ought  not 
to  be  condemned  unheard ;  but  that  does  not  apply  to  the  case 
of  a  non-existing  body.  And  a  quo  ivarranto  is  necessary  where 
there  is  a  corporate  body  de  facto,  who  take  upon  themselves 
to  act  as  a  body  corporate,  but,  from  some  defect  in  their  con- 
stitution, they  cannot  legally  use  the  powers  they  affect  to 
use." 1 

In  America  the  ancient  writ  of  quo  warranto  has  become 
practically  obsolete ;  and  it  is  held  that  an  information  in  the 
nature  of  a  quo  warranto  will  lie,  both  against  corporations  hav- 
ing a  legal  existence  for  a  forfeiture  of  their  franchises,  and 
against  such  bodies  as  assume  to  exercise  corporate  powers  with- 
out any  authority  whatsoever.2 

§  657.  Jurisdiction  in  Chancery  over  Corporations.  —  The  gen- 
eral principles  of  the  jurisdiction  exercised  in  chancery  over 
corporate  bodies  may  be  conveniently  referred  to  in  this  con- 
nection. 

1.  It  is  well  settled  that  the  courts  of  equity  have  no  jurisdic- 
tion (unless  it  be  conferred  by  statute)  to  decree  the  dissolution 

ground  for  presuming  that  the  legis-  Eq.  1 ;  s.  c.  on  appeal,  id.  631 ;  Atty.- 

lature  intended  a  waiver  of  the  defavdt.  Gen.  v.  Eastlake,  11  Hare,  228  ;  Atty.- 

People  v.  Kingston,  &c.  Turnpike  Co.,  Gen.  v.  Christ's  Hosp.,  3  My.  &  K. 

23  Wend.  193.     Ordinarily  it  is  only  344 ;  Atty.-Gen.  v.  Beverly,  6  De  G. 

the  legislature  which  has  authority  to  M.  &  G.  268. 

waive  a  forfeiture   on  behalf  of  the          J  Rex  v.  Pasmore,  3  T.  R.  244; 

State.     People  v.   Phoenix   Bank,  24  Grant  on  Corporations,  301,  302. 
Wend.  431.     With  regard  to  the  ad-          2  Upon  the  subject  of  quo  warranto 

missibility    of    showing    acquiescence  see  Aiigell  &  Ames  on  Corporations, 

and  waiver  by  the  State  through  mere  §§  778  aud  731-765  ;  High's  Extraor- 

lapse  of  time,  see  People  v.  Oakland  dinary  Legal  Remedies,  §§  591-761; 

Bank,  1  Dougl.  (Mich.)  282;   Atty.-  State  v.  Real  Estate  Bank,  5   Ark. 

Gen.  v.  Delaware  R.  R.  Co.,  27  N.  J.  596. 
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of  a  corporation  ly  forfeiture  of  its  franchises,  either  at  the  suit 
of  an  individual 1  or  at  the  suit  of  the  State.2 

2.  The  fact  that  a  corporation  is  about  to  exceed  its  chartered 
powers,  or  to  commit  any  other  unlawful  act,  is  not  alone  a  suffi- 
cient ground  for  the  interference  of  chancery  at  the  suit  of  a 
person  who  is  not  a  member  of  the  company.  This  rule  rests 
upon  the  obvious  principle  that  no  person  can  complain  of  a 
wrong  without  showing  some  special  injury  to  himself.  If  a  cor- 
poration exceeds  its  franchises,  or  commits  any  other  breach  of 
the  law,  this  is  an  injury  to  the  public  generally ;  and  it  is  well 
settled  that  for  an  injury  to  the  public  generally  the  individuals 
composing  the  public  cannot  sue  separately,  but  the  State  must 
sue  on  behalf  of  all3 

§  658.  3.  A  court  of  chancery  has  no  jurisdiction  to  issue 
an  injunction,  at  the  suit  of  the  prosecuting  officer  of  the  State, 
to  restrain  a  corporation  from  exceeding  its  chartered  powers,  or 
from  doing  acts  otherwise  illegal,  unless  it  be  shown  that  such 
acts  are  injurious  to  the  public,  and  that  the  remedy  by  injunc- 


1  Folger  v.  Columbian  Insurance 
Co.,  99  Mass.  274;  Slee  v.  Bloom,  5 
Johns.    Ch.   377;    Doyle  v.  Peerless 
Petroleum  Co.,  44  Barb.  239 ;   Ver- 
planck  v.  Mercantile  Ins.  Co.,  1  Edw. 
Ch.  88  ;  Kincaid  v.  Dwindle,  59  N.  Y. 
548  ;    Society  for  establishing  Manu- 
factures v.  Morris  Canal  Co.,  1  N.  J. 
Eq.  157 ;  Doremus  ».  Dutch  Reformed 
Church,  3  N.  J.  Eq.  349.     Compare 
supra,  §§  406,  407. 

2  State  v.  Merchants'  Ins.,  &c.  Co., 
8  Humph.   252 ;  Atty.-Gen.  v.  Utica 
Ins.  Co.,  2  Johns.  Ch.  389;   Atty.- 
Gen.  v.  Bank  of  Niagara,  Hopk.  354 ; 
Verplanck  v.  Mercantile  Ins.  Co.,  1 
Edw.  Ch.  88. 

3  Ware  v.  Regent's  Canal  Co.,  3 
De  G.  &  J.  228  ;  Mayor,  &c.  of  Liver- 
pool v.  Chorley  "Water-Works  Co.,  2 
De  G.  M.  &  G.  852 ;  Stockport,  &c. 
Water- Works  Co.   v.  Mayor,   &c.  of 
Manchester,  9  Jur.  K.  s.  266  ;  Pudsey 
Coal  Gas  Co.  v.  Bradford,  L.  R.  5  Eq. 
167  ;  Thorne  v.  Taff  Vale,  &c.  Co.,  13 


Beav.  10  ;  Bigelow  v.  Hartford  Bridge 
Co.,  14  Conn.  565;  O'Brien  v.  Norwich, 
&c.  R.  R.  Co.,  17  Conn.  372  ;  George- 
town v.  Alexandria  Canal  Co.,  12 
Pet.  91 ;  Dover  v.  Portsmouth  Bridge 
Co.,  17  N.  H.  200 ;  Osborn  v.  Brook- 
lyn R.  R.  Co.,  5  Blatchf.  366 ;  Sixth 
Ave.  R.  R.  Co.  v.  Gilbert  Elevated 
R.  R.  Co.,  41  N.  Y.  Sup.  Ct.  489 ; 
Buck  Mountain  Coal  Co.  v.  Lehigh 
Coal,  &c.  Co.,  50  Pa.  St.  91 ;  Spooner  v. 
McConnell,  1  McLean,  337 ;  Wesson 
v.  Washburn  Iron  Co.,  13  Allen,  100  ; 
Sparhawk  v.  Union  Pass.  R.  R.  Co., 
54  Pa.  St.  401.  Nor  will  an  action 
lie  at  law.  Sargent  v.  Boston  &  Lowell 
R.  R.  Co.,  115  Mass.  416. 

Compare  Crescent  City  Gas  Light 
Co.  v.  New  Orleans,  27  La.  Ann.  38, 
•which  was  a  suit  to  enjoin  a  corpo- 
ration from  interfering  with  plaintiffs 
monopoly,  and  to  adjudge  its  char- 
ter void  as  a  cloud  upon  plaintiffs 
rights. 
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tion  is  required  upon  equitable  grounds.  There  is  no  reason 
•why  chancery  should  enjoin  a  corporation  from  committing  a 
breach  of  the  law  in  any  case  in  which  similar  relief  would  not 
be  granted  against  an  individual.  A  court  of  equity  has  clearly 
no  general  jurisdiction  to  act  as  conservator  of  the  laws,  or  to 
enjoin  the  commission  of  crimes  and  misdemeanors,  at  the  suit 
of  the  Attorney-General.  It  is  difficult  to  perceive,  then,  why 
equity  should  interfere  to  prevent  a  bare  usurpation  of  corporate 
authority,  or  any  other  mere  breach  of  the  law,  from  being  com- 
mitted by  an  incorporated  company. 

In  Attorney-General  v.  Utica  Insurance  Co.1  Chancellor  Kent 
refused  to  issue  an  injunction,  on  motion  of  the  Attorney-Gen- 
eral, to  restrain  an  insurance  company  from  engaging  in  bank- 
ing operations  in  violation  of  its  charter  and  the  general  laws  of 
the  State.  The  learned  judge  said :  "  If  a  charge  be  of  a  crim- 
inal nature,  or  an  offence  against  the  public,  and  does  not  touch 
the  enjoyment  of  property,  it  ought  not  to  be  brought  within 
the  direct  jurisdiction  of  this  court,  which  was  intended  to  deal 
only  iii  matters  of  civil  right,  resting  in  equity  or  where  the 
remedy  at  law  was  not  sufficiently  adequate.  ...  If  the  defend- 
ants are  carrying  on  banking  operations  contrary  to  law,  they 
ought,  undoubtedly,  to  be  restrained ;  but  I  cannot  be  of  opinion 
that  the  operation  is  such  a  mischief  or  public  nuisance  as  to 
require  the  immediate  and  extraordinary  process  of  this  court  to 
abate  it.  ...  When  the  question  is,  whether  a  corporation  has 
forfeited  its  charter,  or  usurped  a  franchise,  or  has  broken  a 
penal  law,  .  .  .  this  court  is  not  the  proper  tribunal  to  sustain 
the  prosecution  or  inflict  the  punishment."  2 

1  2  Johns.  Ch.  371.  lately  in  England.     See  Atty.-Gen.  v. 

2  Atty.-Gen.  ».  Utica  Ins.  Co.,  2  Great  Eastern  Ry.  Co.,  L.  R.  11  Ch. 
Johns.  Ch.  371,  378,  380,  389 ;  Atty.-  D.  449,  501-503,  per  Bramwell,  L.  J. 
Gen.  v.  Bank  of  Niagara,  Hopk.  354,  An  appeal  was  taken,  but  the  point 
360 ;    Verplanck  v.   Mercantile   Ins.  was  not  passed  upon.     L.  R.  5  App. 
Co.,  1  Edw.  Ch.  88  ;  People  v.  Miner,  Cas.    473.      Compare  Atty.-Geu.    v. 
2  Lans.  396 ;  People  v.  Albany  &  Vt.  Great  Northern  Ry.  Co.,  1  Dr.  &  Srn. 
R.  R.  Co.,  24  N.  Y.  261 ;  Atty.-Gen.  154 ;  Ware  v.  Regent's  Canal  Co.,  3 
v.  Bank  of  Michigan,   Harring.   Ch.  De  G.  &  J.  228 ;  Atty.-Gen.  v.  Mid- 
321  ;    Atty.-Gen.  v.  Tudor  Ice   Co.,  Kent  Ry.  Co.,  L.  R.  3  Ch.  100. 

104  Mass.  244.  The  decision  of  Chancellor  Kent  in 

The  same  view  has  been  adopted    Atty.-Gen.  v.  Utica  Ins.  Co.,  supra, 
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§  659.  4.  However,  it  is  well  settled  that  a  court  of  chancery 
has  jurisdiction  to  grant  equitable  relief  against  a  corporation  at 
the  suit  of  an  individual,  whenever  a  sufficient  case  for  relief  is 
shown,  upon  the  ordinary  principles  of  equity  jurisprudence  ;  and 
the  fact  that  the  act  of  the  corporation  against  which  relief  is 
sought  necessarily  involves  an  unauthorized  exercise  of  corpo- 
rate power  is  wholly  immaterial  under  these  circumstances. 

Thus,  we  have  seen  that  a  shareholder  may  obtain  an  injunction 
and  other  equitable  relief,  to  protect  his  rights  in  the  corporation 
from  being  impaired  by  a  misapplication  of  the  corporate  funds.1 
And  there  can  be  no  doubt  that  equity  has  jurisdiction  to  grant 
any  person  relief  against  a  corporation,  upon  the  same  terms 
that  relief  might  be  granted  against  an  individual  under  similar 
circumstances.2 

5.  The  same  principles  apply  where  relief  is  sought  against  a 
corporation  at  the  suit  of  the  government.  A  court  of  chancery 
will  grant  a  remedy  on  account  of  any  wrong  to  the  public 
requiring  the  interference  of  chancery,  upon  equitable  grounds ; 
and  under  these  circumstances  the  fact  that  the  commission  of 
such  wrong  incidentally  involved  an  unauthorized  exercise  of  cor- 
porate power  or  other  breach  of  the  law  is  wholly  immaterial. 

Thus,  if  a  corporation  is  guilty  of  a  nuisance,  endangering  the 
public  safety  or  convenience,  and  requiring  immediate  judicial 
interposition,  a  court  of  equity  may  grant  an  injunction,  upon 
information  of  the  Attorney-General.3  And  so  whenever  it  can 

has  been  assailed  in  an  elaborate  opin-  Co.,  13  How.  518  ;   Hudson  &  Del. 

ion  delivered  by  Ryan,  C.  J.,  in  Atty.-  Canal  Co.  v.  N.  Y.  &  E.  R.  R.  Co., 

Gen.  v.  The  Railroad  Companies,  35  9  Paige,  323 ;  Rowe  v.  Granite  Co., 

Wis.  432,  523-550.     A  full  collection  21  Pick.  344  ;  Society  for  establishing 

of  the   authorities   bearing  upon  the  Manufactures  v.  Butler,  12  N.  J.  Eq. 

general  question  may  be  found  here.  264,    498 ;     Ross    v.    Elizabethtowri 

1  Supra,  Chapter  VI.  R.  R.  Co.,  2  N.  J.  Eq.  422. 

2  Atty. -Gen.    v.    Railroad   Compa-         8  District  Atty.  v.  Lynn  &  Boston 
nies,  35  Wis.  532,  533,  and  cases  cited.  R.  R.  Co.,  16  Gray,  242  ;  Atty. -Gen. 
Delaware  &  Rar.  C.   Co.  v.  Rar.  &  v.  Boston  Wharf  Co.,  12  Gray,  553  ; 
Del.  Bay  R.  R.   Co.,   16  N.   J.  Eq.  Atty.-Gen.    v.   Tudor    Ice    Co.,    104 
321,    18  N.    J.    Eq.  546 ;   Bonaparte  Mass.  244 ;  Atty.-Gen.  v.  The  Cohoes 
v.    Camden    &    Amboy    R.   R.    Co.,  Co.,  6  Paige,  133 ;  Atty.-Gen.  v.  Hud- 
Baldwin,  327;    Moorehead   v.   Little  son  River  R.  R.  Co.,'l  Stockt.  526; 
Miami  R.  R.  Co.,  17  Ohio,  340 ;  Rich-  Commonwealth     v.    Pittsburgh,     &c. 
mond,  &c.  R.  R.  Co.  v.  Louisa  R.  R.  R.  R.  Co.,  24  Pa.  St.  159 ;  George- 
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be  shown  that  a  continued  wrong  is  being  committed,  produc- 
ing an  injury  to  the  public  for  which  no  adequate  remedy  can 
be  obtained  at  law,  equity  may  interfere ;  as  in  The  Attorney- 
General  v.  The  Eailroad  Companies,  in  which  case  injunctions 
were  granted,  during  the  pendency  of  informations  in  the  na- 
ture of  quo  warranto,  to  restrain  several  railroad  companies 
from  exacting  more  than  the  legal  rate  of  tolls  upon  their 
roads.1 

Thus,  also,  it  is  clear  that  a  court  of  equity  may  restrain  a 
corporation,  upon  information  of  the  Attorney-General,  from  com- 
mitting a  breach  of  trust  towards  the  public ;  as  in  case  of  cor- 
porations which  have  undertaken  the  administration  of  public 
charities,2  or  which  have  been  intrusted  by  the  State  with  the 
power  of  eminent  domain,  for  the  accomplishment  of  public 
purposes.3 

§  660.  Consequences  of  a  Dissolution  at  Law. — The  dissolu- 
tion of  a  corporation,  at  common  law,  means  not  only  that  the 
company  has  lost  its  franchises  and  can  no  longer  act  in  a  cor- 
porate capacity,  but  it  implies  that  the  corporation  has  wholly 
ceased  to  exist,  in  legal  contemplation,  and  will  not  be  recognized 
as  a  corporate  body  for  any  purpose. 

It  follows  that  suits  brought  by  or  against  a  corporation  are 
abated  by  its  dissolution  ;  and  a  judgment  purporting  to  be  ren- 
dered against  a  corporation  which  was  not  in  existence  at  the 
time  is  a  nullity.4 

town  v.  Alexandria  Canal  Co.,  12  Pet.  614,  615 ;  Greely  v.  Smith,  3  Story, 

98  ;  Atty.-Gen.  v.  Toronto  Street  Ry.  658  ;  Mumma  ».  Potomac  Co.,  8  Pet. 

Co.,  14  Grant  (U.  C.),  Ch.  673  ;  Atty.-  281 ;    City    Ins.    Co.   v.    Commercial 

Gen.  v.  Great  Northern  Ry.  Co.,  1  Bank,  68  111.  350 ;  Merrill  v.  Suffolk 

Dr.  &  Sm.  161.  Bank,  31  Me.  57;  Paschall  v.  Whit- 

1  Atty.-Gen.   v.   Railroad  Compa-  sett,  11  Ala.  N.  s.  479 ;  Saltmarsh  v. 
nies,  35  Wis.  432 ;  and  see  Common-  Planters'  &  M.  Bank,  17  Ala.  761 ; 
wealth  v.  Pittsburgh   &  Connelsville  Farmers'  &  Mechanics'  Bank  v.  Little, 
R.  R.   Co.,  24  Pa.  St.   159;    Atty.-  8  W.  &   S.  207;   Bank  of  Miss.  v. 
Gen.  v.  Great  Northern  Ry.  Co.,  1  Wren,  3  Sm.  &  M.  791 ;  Bank  of  La. 
Dr.  &  Sm.  154,  161,  162.  v.  Wilson,  19  La.  Ann.  1;  May  v. 

2  Atty.-Gen.    v.   Tudor   Ice    Co.,  State  Bank,  2  Rob.  (Va.)  56 ;  Thorn- 
104  Mass.  244;  Atty.-Gen.  ».  Leices-  ton  v.  Marginal  Freight  Ry.  Co.,  123 
ter,  7  Beav.  176.  Mass.  32 ;  Muscatine  Turn  Verein  v. 

8  Supra,  §  485.  Funck,  18  Iowa,  473  ;  Miami  Export- 

4  National  Bank  v.  Colby,  21  Wall,    ing  Co.  r.  Gauo,  13  Ohio,  269.    Contra, 
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Hence,  also,  it  follows  that  the  title  of  a  corporation  to  prop- 
erty owned  by  it  ceases  when  the  corporation  itself  ceases  to 
•exist ;  and  it  was  therefore  held,  at  common  law,  that,  upon  the 
dissolution  of  a  corporation,  its  real  estate  would  revert  to  the 
original  owners,  and  the  personal  estate  escheat  to  the  king.1  All 
legal  remedies  to  enforce  debts  due  by  or  to  a  corporation  are 
necessarily  extinguished  when  the  corporation  ceases  to  exist  in 
legal  contemplation.2 

But  it  is  only  when  the  legal  right  or  title  is  in  the  corpora- 
tion at  the  time  of  its  dissolution  that  an  extinguishment  or 
reverter  takes  place.  If  real  or  personal  property  or  negotiable 
contracts  are  conveyed  to  a  corporation,  subject  to  no  condition, 
the  company  has  the  right  to  transfer  the  same  absolutely ;  and 
in  such  case  the  title  of  a  purchaser  will  not  be  affected  by  a 
subsequent  dissolution  of  the  corporation.8 


Lindell  v.  Bcuton,  6  Mo.  361.  Com- 
pare Saugatuck  Bridge  Co.  v.  Town 
of  Westport,  39  Conn.  337;  Kansas 
Hotel  Co.  v.  Sauer,  65  Mo.  287  ;  Bank 
v.  Patton,  1  Rob.  (Va.)  499 ;  Grand 
Gulf  Bank  v.  Jeffers,  12  Sm.  &  M. 
486;  Grand  Gulf  Bank  v.  Wood,  id. 
482. 

In  Platt  v.  Archer,  9  Blatchf.  559, 
it  was  decided  that  the  dissolution  of  a 
corporation  by  judgment  of  a  State 
court  would  not  abate  proceedings  in 
bankruptcy  against  the  corporation, 
pending  at  the  time  the  judgment  was 
rendered.  Compare  Hart  v,  Boston 
&  Hartford  R.  R.  Co.,  40  Conn.  524. 

It  seems  that  a  corporation  may  be 
enjoined  by  a  federal  court  from  tak- 
ing steps  to  procure  its  own  dissolu- 
tion in  order  to  defeat  legal  proceedings 
instituted  against  it.  Fisk  v.  Union 
Pacific  R.  R.  Co.,  10  Blatchf.  518. 

1  Colchester  v.  Seaber,  3  Burr. 
1868,  per  Lord  Mansfield;  Rex  v. 
Pasmore,  3  T.  R.  199 ;  State  Bank  v. 
State,  1  Blackf.  (lud.)  280,  283; 
White  v.  Campbell,  5  Humph.  38; 


Nevitt  v.  Bank  of  Port  Gibson,  6  Sm, 
&  M.  533-535,  and  cases  cited  by 
Mr.  Justice  Thatcher;  1  Bl.  Com.  484. 

It  is  said  in  Kyd  on  Corporations 
(vol.  ii.  p.  516),  "  What  becomes  of 
the  personal  estate  is,  perhaps,  not  de- 
cided; but  probably  it  vests  in  the 
crown." 

2  Colchester  v.  Seaber,  3  Burr. 
1866;  Rex  v.  Pasmore,  3  T.  R.  242; 
Hightower  v.  Thornton,  8  Ga.  486; 
Bank  of  Natchez  v.  Chambers,  8  Sm. 
&  M.  9;  Port  Gibson  v.  Moore,  13 
Sm.  &  M.  157;  Fox  v.  Horah,  1  Ired. 
Eq.  358 ;  Commercial  Bank  v.  Lock- 
wood,  2  Harring.  8 ;  Ingraham  v. 
Terry,  11  Humph.  572;  Malloy  v. 
Mallet,  6  Jones,  Eq.  345 ;  1  Bl.  Com. 
484. 

8  State  v.  Rives,  5  Ired.  L.  297 ; 
Owen  v.  Smith,  31  Barb.  641 ;  Bank 
of  Salem  v.  Caldwell,  16  Ind.  469; 
Nicoll  v.  New  York  &  E.  R.  R.  Co., 
12  Barb.  460;  on  appeal,  12  N.  Y. 
121;  Robie  v.  Sedgwick,  35  Barb. 
319 ;  and  see  People  v.  California  Col- 
lege, 38  Cal.  166. 
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§  661.  Property  cannot  be  confiscated. — The  judgment  ren- 
dered in  a  proceeding  of  scire  facias  or  an  information  in  the 
nature  of  a  quo  warranto  against  a  corporation  can  reach  only 
the  corporate  franchises :  these  may  be  declared  extinguished ; 
but  property  rights  cannot  be  confiscated  by  the  State  or  pre- 
vented from  devolving  according  to  the  ordinary  rules  of  equity 
and  common  law.1 

§  662.  Consequences  of  a  Dissolution  in  Equity  —  Rights  of 
Stockholders.  —  The  rule  that,  when  a  corporation  is  dissolved, 
its  debts  become  extinguished  and  its  property  reverts  to  the 
owner  or  escheats  to  the  crown,  is  merely  a  rule  of  the  common 
law,  which  recognizes  only  the  legal  right  or  title.  It  may  be 
doubted  whether  it  was  ever  the  law  that  equitable  rights  to 
property  held  by  a  corporation  were  lost  by  a  dissolution  of  the 
company.  The  doctrine  that  the  property  of  a  dissolved  corpo- 
ration belongs  to  the  king  or  to  the  original  donors  was  first 
applied  in  case  of  ecclesiastical  and  municipal  corporations.  In 
these  cases  there  were  no  stockholders,  and  seldom  creditors ;  the 
property  was  in  reality  without  an  owner,  after  the  particular  use 
for  which  it  had  been  given  had  come  to  an  end  by  the  dissolu- 
tion of  the  corporation.2  But  modern  trading  companies  differ 
essentially  from  ecclesiastical  and  municipal  corporations,  both 
in  purpose  and  organization.  The  stockholders  or  corporators  in 
an  ordinary  trading  company  are  themselves  the  donors  of  its 
property ;  each  member  contributes  his  share  of  the  capital  for 
the  common  benefit  of  all ;  and  the  corporation  itself  holds  the 
property  given  it  merely  as  trustee  for  its  stockholders.3 

Equity  clearly  demands  that  the  property  of  a  corporation  of 
this  nature  should  revert  to  the  stockholders,  the  original  donors, 
when  the  trust  for  which  it  was  granted  fails.  The  fact  that  the 
legal  title  of  a  corporation  to  property  held  by  it  becomes  extin- 
guished by  a  dissolution  is  no  reason  why  the  beneficial  owners 
should  lose  their  rights.  If  a  man  dies,  holding  property  in  trust, 

1  Bacon  v.   Robertson,   18   How.         2  See  People  v.  California  College, 
486 ;  Curran  v.  State,  15  How.  304 ;    38  Cal.  166. 
State  Bank  v.  State,  1  Blackf.  267;         8  Supra,  §§  1-3,  381  et  seq. 
Commercial     Bank      of    Natchez     v. 
Chambers,  8  Sm.  &  M.  52,  53. 
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the  trust  does  not  abate ;  but  a  court  of  chancery  will  protect 
and  enforce  the  rights  of  the  beneficiaries  into  whosever  hands 
the  property  may  fall  by  devise  or  inheritance.  Equity  will 
always  protect  the  rights  of  a  cestui  que  trust,  without  regard  to 
the  strictly  legal  title  ; 1  and  therefore,  when  a  corporation  is  dis- 
solved, a  court  of  equity  will  recognize  and  protect  the  equitable 
rights  of  the  stockholders,  for  whom  the  corporate  body  (as 
recognized  by  law)  was  merely  a  representative  or  trustee  ;  and 
the  assets  of  the  dissolved  corporation  will  be  treated  in  equity 
as  a  trust  fund  belonging  to  the  stockholders  of  the  company, 
subject  to  the  rights  of  its  creditors.2 

§  663.  Debts  due  the  Company  are  not  Lost. — It  is  fre- 
quently said  that  debts  due  to  or  from  a  corporation  become 
extinguished  by  its  dissolution;  but  this  is, not  strictly  accurate. 
The  obligation  of  the  debt  remains,  although  the  remedy  in  the 
name  of  the  corporation  be  lost ;  not  by  any  implied  condition 
in  the  contract  creating  the  debt,  but  from  necessity,  because 
there  is  no  person  existing  in  legal  contemplation  in  whose  favor 
or  against  whom  the  debt  can  be  enforced.3 

It  should  be  remembered,  however,  that  a  corporation,  con- 
sidered apart  from  its  stockholders,  is  a  mere  fiction  ;  and  that 
debts  due  a  corporation  are  in  reality  due  the  body  of  stock- 
holders under  the  corporate  name.  When  the  fiction  of  a  corpo- 
rate existence  conies  to  an  end,  all  remedy  at  law  is  lost ;  for  at 
law  the  rights  of  the  individual  stockholders  are  not  recognized. 

1  "  It  is  a  rule  in  equity,  which  Supr.   Ct.   366 ;    Matter    of   Woven 
admits  of  no  exception,  that  a  court  of  Tape  Skirt  Co.,  15  N.  Y.  Supr.  Ct. 
equity  never    wants    a  trustee."      2  508;   Krebs  v.  The  Carlyle  Bank,  3 
Story's  Eq.  Jur.  §§  976,  1059  et  seq.  Wall.  C.  Ct.  33.     Contra,  semble,  Hop- 
In  Atty.-Gen.   v.  Lady  Downing,  kins  v.  Whitesides,  1  Head,  31. 

Wilra.  22,  Lord  Chief  Justice  Wilmot          Stock  in  a  corporation  ceases  to  bs 

said  :   "  I  take  it  to  be  a  first  and  negotiable  after  a  dissolution,  and  only 

fundamental  principle  in  equity  that  the  equitable  rights  of  the  holder  can 

the    trust    follows    the    legal    estate  be  transferred.      James  v.  Woodruff, 

wheresoever  it  goes,  except  it  comes  10  Paige,  541 ;  s.  c.  affirmed,  2  Denio, 

into  the  hands  of  a  purchaser  for  valu-  574. 

able    consideration    without    notice."         8  Commercial  Bank  of  Natchez  v. 

Lewin  on  Trusts  (6th  ed.),  678.  Chambers,  8  Sm.  &  M.  47 ;  Moultrie 

2  Bacon  v.   Robertson,   18   How.  v.  Smiley,   16   Ga.   300.     See  infra, 
480,  486  ;  Lum  v.  Robertson,  6  Wall.  §  665. 

277 ;  Frothingham  v.  Barney,  13  N.  Y. 
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But  in  such  case  a  court  of  equity  will  furnish  a  remedy  to  com- 
pel the  payment  of  debts  due  the  company,  either  at  the  suit  of 
the  stockholders  or  at  the  suit  of  creditors  having  a  lien  upon 
the  corporate  estate.1  And  if  a  corporation  has  made  an  assign- 
ment of  all  of  its  assets  to  a  trustee  for  the  benefit  of  its  stock- 
holders and  creditors,  such  trustee  may,  after  dissolution  of  the 
corporation,  institute  suit  in  equity  to  compel  the  payment  of 
debts  due  the  company.2 

§  664.  Rights  of  Creditors  after  a  Dissolution.  —  It  is  well 
settled  that  the  rights  of  the  creditors  of  a  corporation  survive 
its  dissolution,  although  their  remedy  at  law  is  extinguished ; 
and  that  a  court  of  chancery  will  furnish  a  remedy  to  protect 
and  enforce  their  equitable  rights  against  any  assets  belonging 
to  the  company,  at  the  time  of  its  dissolution.3 

Thus,  it  was  held  by  the  Supreme  Court  of  the  United  States 
in  Curran  v.  State  of  Arkansas,4  that  power  to  repeal  the  charter 
of  a  corporation,  in  which  the  State  was  the  sole  stockholder, 
gave  the  State  no  constitutional  power  to  appropriate  the  cor- 
porate property  to  the  exclusion  of  creditors,  or  to  deprive  the 
latter  of  all  legal  remedy.  Mr.  Justice  Curtis  said :  "  If  it  be 
once  admitted  that  the  property  of  an  insolvent?  trading  corpo- 
ration, while  under  the  management  of  its  officers,  is  a  trust  fund 
in  their  hands  for  the  benefit  of  creditors,  it  follows  that  a  court 
of  equity,  which  never  allows  a  trust  to  fail  for  want  of  a  trustee, 
would  see  to  the  execution  of  that  trust,  although  by  dissolu- 
tion of  the  corporation  the  legal  title  to  its  property  had  been 
changed.  .  .  .  Whatever  technical  difficulties  exist  in  maintain- 
ing an  action  at  law  by  or  against  a  corporation  after  its  charter 
has  been  repealed,  in  the  apprehension  of  a  court  of  equity 

1  Hightower  v.  Thornton,   8   Ga.    Bacon  v.  Cohea,  12  Sra.  &  M.  516; 
486.  supra,  §  660.     Compare  Eox  v.  Horah, 

The  dissolution  of  a  corporation  1  Ired.  Eq.  362;   Von  Glahn  v.  De 

does  not  discharge  sureties  for  debts  Rossett,  81  N.  C.  467. 
due  by  the  company ;  nor  are  stock-         8  Upon  the  death  of  an  individual, 

holders  or  officers  freed  from  a  sec-  a  court  of  chancery  will  protect  the 

ondary  liability  imposed  by  statute,  claims  of  creditors  upon  the  assets  of 

Moultrie  v.  Smiley,  16  Ga.  239.  the  deceased.     See  Offutt  v.  King,  1 

2  Lennox   v.   Roberts,   2  Wheat.  McArthur,  312. 
373 ;  Curran  v.  State,  15  How.  311 ;         *  15  How.  304. 
Lum   v.  Robertson,    6    Wall.    277; 
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there  is  no  difficulty  in  a  creditor  following  the  property  of  the 
corporation  into  the  hands  of  any  one  not  a  bona  fide  creditor  or 
purchaser,  and  asserting  his  lien  thereon,  and  obtaining  satisfac- 
tion of  his  just  debt  out  of  that  fund  specifically  set  apart  for 
its  payment  when  the  debt  was  contracted,  and  charged  with  a 
trust  for  all  the  creditors  when  in  the  hands  of  the  corporation, 
which  trust  the  repeal  of  the  charter  does  not  destroy."  l 

§  665.  Winding  up  Dissolved  Companies.  —  In  order  to  obvi- 
ate the  inconvenient  consequences  ensuing  from  the  dissolution 
of  a  corporation  at  common  law,  statutes  have  been  passed  in 
many  of  the  States  providing  for  the  winding  up  of  dissolved 
companies,  and  the  distribution  of  their  assets  according  to  the 
equitable  rights  of  those  interested.  Thus,  in  some  States  it  is 
enacted  that,  after  the  dissolution  of  a  corporation  for  any  cause, 
the  company  shall  continue  to  be  a  body  corporate  during  a 
term  of  years,  for  the  purpose  of  prosecuting  and  defending  suits 
and  settling  up  its  affairs,  but  not  for  the  purpose  of  carrying  on 
its  regular  business.2  In  other  States,  trustees  or  receivers  are 
appointed,  whose  duty  it  is  to  collect  the  assets  of  the  company 
and  liquidate  its  debts.3 

1  15   How.   304,   311.      See  also  50  Me.  230;   Blake  v.  Portsmouth, 
Mumma  v.  Potomac  Co.,  8  Pet.  281 ;  &c.  R.  R.  Co.,  39  N.  H.  435 ;  Tuska- 
Broughton    v.   Peusacola,   93   U.   S.  loosa,  &c.  Ass.  ».  Green,  48  Ala.  346 ; 
268;  Barings  v.  Dabney,  19  Wall.  1;  Muscatine  Turn  Verein  v.  Funck,  18 
Hightower  v.  Thornton,  8  Ga.  486 ;  Iowa,   471 ;    Ramsey  v.  Peoria,   &c. 
Nevitt  v.  Bank  of  Port  Gibson,  6  Sm.  Ins.  Co.,  55  111.  311. 

&    M.    513 ;    Commercial    Bank    of         If  the  charter  of  a  corporation  or 

Natchez  v.  Chambers,  8  Sm.  &  M.  61 ;  a  general  law  provides  that  after  a 

Hightower  v.  Mustian,  8  Ga.  506 ;  City  certain  day  all  banking  powers  of  the 

Ins.  Co.  v.  Commercial  Bank,  68  111.  company  shall   cease,   "  except  those 

348 ;  Hastings  v.  Drew,  50  How.  Pr.  incidental  and  necessary  to  close  up 

254;  Shamokin  Valley,  &c.  R.  R.  Co.  its  business,"  pending  suits  will  not 

v.  Malone,  85  Pa.  St.  36 ;  Tinkham  v.  abate.      Pomeroy  v.   State   Bank,   1 

Borst,  31  Barb.  407 ;  Gaff  v.  Flesher,  Wall.  23. 

33  Ohio  St.  107 ;  Lewis  v.  Robertson,         8  See    Lothrop    v.   Steadman,   13 

13  Sm.&M.  558;  Dudley  v.  Price,  10  Blatchf.    143;    Owen    v.   Smith,    31 

B.  Mom-.  84.  Barb.  641. 

2  Folger  v.  Chase,  18   Pick.  66;         Under   a   statute    providing    that 
Crease    v.   Babcock,    10    Mete.    567,  creditors  should  be  entitled  to  have  a 
569 ;  In  re  Independent  Ins.  Co.,  1  receiver  appointed  at  any  time  within. 
Holmes,  103 ;   Herron  v.  Vance,  17  three  years  after  the  dissolution  of  a 
Ind.  575 ;  Mariners'  Bank  v.  Sewall,  corporation,    it    was    held    that    the 
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Statutes  of  this  description  do  not  impair  existing  rights  ; 
nor  do  they  confer  a  new  right  where  there  was  none  before : 
they  merely  provide  a  new  remedy  for  enforcing  existing  obli- 
gations in  a  more  efficacious  manner  than  was  possible  under 
the  ordinary  rules  of  chancery  procedure.  Hence  a  law  pro- 
viding that  a  corporation  shall  continue  in  existence  after  the 
expiration  of  its  charter,  merely  for  the  purpose  of  winding  up 
its  affairs,  is  not  unconstitutional  because  impairing  the  obliga- 
tion of  the  charter-contract.1  The  stockholders  cannot  complain 
if  provision  is  made  for  the  payment  of  the  just  debts  of  their 
company  out  of  the  company's  funds.  Nor  does  a  law  providing 
the  stockholders  and  creditors  beneficially  interested  in  the  es- 
tate of  a  corporation  with  a  remedy  for  the  enforcement  of  its 
debts  after  the  corporation  itself  has  become  unable  to  enforce 
them,  by  reason  of  its  dissolution,  impair  the  obligation  of  con- 
tracts between  the  company  and  its  debtors.2 

§  666.  Revivor  of  Corporations.  —  After  the  dissolution  of  a 
corporation  by  extinguishment  of  its  franchises,  the  corporation 
may  be  renewed  or  revived  by  a  grant  of  new  franchises.  It  is 
clear,  however,  that  this  can  be  done  only  with  the  consent  of 
the  corporators ;  for,  although  the  legislature  may  at  any  time 
confer  franchises  or  privileges,  it  cannot  arbitrarily  compel  any 
one  to  accept  them  or  use  them.3  Hence,  if  a  corporation  is 
dissolved  by  expiration  of  its  charter  according  to  the  limita- 
tions contained  in  it  (the  agreement  of  the  corporators  having 
thereby  come  to  an  end),  the  legislature  will  have  no  power  to 
revive  its  existence.4  If,  however,  the  dissolution  of  a  corpora- 
remedy  was  exclusive  of  every  ether  487 ;  Ingraham  v.  Terry,  11  Humph, 
remedy,  and  that  a  creditor  would  572 ;  Western  R.  11.  Co.  i'.  Rollins, 
Lave  no  remedy  whatever  after  the  82  N.  C.  523 ;  supra,  §  663  ;  and  see 
three  years  had  expired.  Von  Glahn  McLaren  v.  Peunington,  1  Paige, 
v.  De  Rossett,  81  N.  C.  467.  Ill ;  Robinson  v.  Lane,  19  Ga.  338  ; 

1  Supra,  §§  448,  519.  but    compare    Commercial    Bank    v. 

2  Nevitt  v.  Bank  of  Port  Gibson,    Lockwood,  2  Hairing.  8 ;  Paschall  v. 
6  Sm,  &  M.  513,  521-531,  557-575 ;    Whitsett,  11  Ala.  N.  s.  472. 
Commercial  Bank  of  Natchez  v.  Cham-         8  Supra,  §  130. 

bers,  8  Sm.  &  M.  49;  Lewis  v.  Rob-  4  See  supra,  §  435;  People  v.  Man- 
ertson,  13  Sm.  &  M.  558 ;  Miami  Lattan  Co.,  9  Wend.  381-383.  Corn- 
Exporting  Co.  v.  Gano,  13  Ohio,  270 ;  pare  Bellows  v.  Hallowell  &  Augusta 
Atlas  Bank  v.  Nahant  Bank,  23  Pick.  Bank,  2  Mason,  31,  46. 
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tion  takes  place  merely  by  reason  of  an  extinguishment  of  its 
franchises,  before  the  charter  agreement  itself  has  expired,  there 
seems  to  be  no  reason  why  the  legislature  may  not  continue  the 
corporate  existence  by  a  grant  of  new  franchises.  The  charter- 
contract  would  not  be  infringed  or  altered  thereby;  but  the 
corporators  would  merely  be  enabled  by  law  to  carry  out  their 
original  agreement.1 

If  a  corporation  becomes  dissolved  by  loss  of  an  integral  part, 
this  may  be  restored  and  the  corporation  be  revived  by  an  act  of 
the  legislature  or  of  the  king  alone ; 2  and  under  these  circum- 
stances the  act  of  revivor  should  be  considered,  not  as  a  grant 
of  new  franchises,  but  rather  as  a  waiver  of  an  irregularity  in 
the  appointment  of  the  missing  member.3 

1  Supra,  §§  198,  215.  8    Colch'ester  v.  Brooke,  7   Q.  B. 

2  Rex  v.  Pasmore,  3  T.  R.  199,    339,  381 ;  Colchester  v.  Seaber,  supra, 
per    Lord    Kenyon ;     Colchester    v.          With  regard  to  the  rights  of  cred- 
Seaber,  3  Burr.  1866,  1  W.  Bl.  591.       itors  upon  the  revivor  of  a  corpora- 
tion, see  supra,  §  566. 
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THE  REFERENCES  ARE  TO  THE  SECTIONS. 


A. 

ABANDONMENT, 

of  business  by  corporation,  211. 

of  portion  of  enterprise,  219. 

of  railroad,  486  et  seq. 
ABUSE, 

•   of  franchises,  see  DISSOLUTION. 

of  powers  by  agents,  see  AGENTS. 
ACCEPTANCE, 

of  charter,  14-16. 

of  amendment,  see  ALTERATION. 

of  subscriptions,  see  STOCKHOLDERS. 
ACCOMMODATION, 

indorsement  in  name  of  corporation  unauthorized,  232. 

when  binding  upon  corporation,  65. 
ACCOUNT.     See  LIABILITY  TO  ACCOUNT. 
ACQUIESCENCE.     See  RATIFICATION. 
AGENTS, 

how  appointed,  167,  236. 

stockholders  are  not,  382. 
1.  The  extent  of  the  powers  of  agents,  236-254. 

powers  limited  by  the  charter,  36,  237,  242. 

delegation  of  authority,  —  appointment  of  inferior  agents,  248,  249, 
281. 

authority  of  agents  to  act  in  foreign  States,  250. 

discretionary  powers  cannot  be  controlled  by  court  of  equity,  387. 

discretion  as  to  bringing  suits,  388,  393. 

directors,  implied  powers  of,  238-250.     See  DIRECTORS. 

president,  implied  powers  of,  251,  252. 

vice-president,  implied  powers  of,  252. 

cashier  of  a  bank,  implied  powers  of,  253,  254. 

agents  to  receive  subscriptions,  powers  of,  290-294,  307t 

agents  to  receive  service  of  process,  521-524. 

managing  agent,  who  is,  521,  note. 


628  INDEX. 

AGENTS,  —  continued. 

agents  of  insolvent  corporation,  duties  to  creditors,  246,  579,  580. 
may  distribute  assets  or  assign  them  to  trustee  for  creditors,  580. 

2.  Liability  of  a  corporation  for  acts  of  its  agents,  36,  58-61,  246. 

liability  for  torts  committed  by  agents,  89-96. 
liability  for  unauthorized  transfers  of  property,  119,  120. 
corporation  not  bound  by  unauthorized  acts,  58-61,  101. 
liability  for  acts  in  excess  of  the  charter,  60. 
neglect  of  formalities,  61,  71,  note. 

3.  Estoppel  of  corporation  from  denying  the  authority  of  its  agents,  62-73. 

liability  for  acts  authorized  under  ordinary  circumstances,  65. 

negotiable  paper  issued  by  cashier  of  bank,  65. 

rights  of  assignees,  56. 

fraudulent  representations  by  agents,  67,  91,  307. 

acts  unauthorized  under  ordinary  circumstances,  68-70. 

matters  peculiarly  within  the  agent's  knowledge,  71. 

formalities  in  the  execution  of  contracts,  71. 

the  doctrine  applied  to  municipal  corporations,  72. 

estoppel  from  denying  validity  of  appointment  of  agents,  73. 

officers  de  facto,  73,  note. 

estoppel  by  acquiescence,  79-81. 

4.  Ratification  by  corporation  of  unauthorized  acts,  74-84. 

of  acts  in  violation  of  the  charter,  75-77. 

illegality  cannot  be  cured,  75. 

majority  cannot  ratify  acts  in  violation  of  the  charter,  76. 

ratification  by  the  shareholders,  77. 

of  alteration  of  the  charter,  77. 

of  purchase  of  shares,  77. 

of  issue  of  preferred  shares,  77. 

of  misapplication  of  funds,  77,  246. 

proof  of  ratification  by  the  shareholders,  79,  82. 

what  constitutes  ratification,  79,  81. 

estoppel  by  acquiescence,  79-81. 

lapse  of  time  not  a  ratification,  81. 

ratification  of  acts  beneficial  to  the  corporation,  82. 

of  informal  acts,  83. 

of  appointment  of  agents,  84. 

of  transfer  or  acceptance  of  title  to  property,  119,  120. 

power  of  agents  to  ratify,  76,  78. 

ratification  by  the  majority,  78. 

by  the  directors,  78. 

ratification  of  torts,  96. 

ALLOTMENT  OF  SHARES, 

when  required,  258,  265,  note. 

ALTERATION  OF  CHARTER, 

not  impliedly  authorized,  196-207.     See  CONSTRUCTION  OF  CHAR- 
TERS, 3. 
majority  cannot  effect,  53. 
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ALTERATION  OF   CHARTER, ,  —  continued. 
directors  cannot  effect,  239. 
restraining  use  of  funds  to  procure,  412. 
restraining  action  under  attempted,  414. 
restraining  applications  to  the  legislature  for,  413,  415-418. 
not  revocable  by  the  State  after  acceptance,  427,  428. 
what  constitutes  an  alteration,  198-205. 

reservation  of  power  to  alter  charters,  471-484.    See  LEGISLATION. 
ratification  of  alteration  by  the  corporation,  77. 
ratification  by  the  legislature,  11,  130. 

when  alteration  a  ground  for  rescinding  contract  of  stock  sub- 
scribers, 314,  315. 
when  considered  a  grant  of  a  new  charter,  467. 

AMALGAMATION.     See  CONSOLIDATION. 
AMENDMENT.     See  ALTERATION. 

APPLICATION, 

to  legislature  for  alteration,  when  unauthorized,  207,  412-414. 
restraining  applications  to  legislature,  413,  415-418. 

APPOINTMENT  OF  AGENTS.     See  AGENTS. 

ARTICLES  OF  ASSOCIATION.     See  CHARTER. 

parties  dealing  with  corporation  must  take  notice  of,  64. 

ASSAULT.     See  TORTS. 
ASSESSMENTS.     See  CALLS. 

ASSETS.     See  PROPERTY. 

equitable  lien  of  creditors  upon,  see  CREDITORS. 

ASSIGNMENT.     See  TRANSFER. 

for  benefit  of  creditors,  240,  578,  580,  582. 
may  be  made  by  directors,  240. 

individual  liability  of  stockholders  not  assignable,  606. 
ATTORNEY-GENERAL, 

when  entitled  to  equitable  remedies  on  behalf  of  the  State,  657-659. 
when  entitled  to  judgment  of  dissolution,  see  DISSOLUTION. 

B. 

BANKS.     See  NATIONAL  BANKS. 

powers  of  cashier,  65,  253,  254. 

receiving  property  for  safe-keeping,  254. 

laws  regulating  banks,  constitutional,  447. 

construction  of  laws  restraining  banking,  41. 
BEQUEST.     See  DEVISE. 

corporation  may  take  by,  160. 

BILLS  AND  NOTES.     See  NEGOTIABLE  INSTRUMENTS. 
BOARD   MEETINGS.     See  MEETINGS. 

of  directors,  see  DIRECTORS. 
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BONDS, 

when  negotiable,  170. 
BOOKS, 

of  corporation,  when  admissible  in  evidence  to  prove  incorpora- 
tion, 25,  26. 

when  admissible  against  stock  subscriber,  270. 

subscriptions  upon,  when  necessary,  269. 
BORROWING, 

the  right  of  borrowing  money,  171. 

construction  of  limitations  upon  the  right,  172,  173. 

liability  for  money  borrowed  for  unauthorized  purpose,  105. 

validity  of  borrowing  when  in  excess  of  amount  authorized,  65,  98. 

construction  of  limitations  upon  the  power  of  borrowing,  172,  173. 
BURDEN  OF  PROOF.    See  PRESUMPTION. 
BUSINESS, 

how  the  business  of  a  corporation  should  be  carried  on,  see  CON- 
STRUCTION OF  CHARTERS. 
BY-LAWS, 

who  can  make,  366. 

what  are  authorized,  332,  362,  366. 

what  are  unauthorized,  367,  368. 

adoption  and  repeal  of,  369. 

construction  of,  369. 

legal  effect  of,  366,  370. 

upon  whom  binding,  370. 

strangers  cannot  claim  enforcement  of,  370. 

persons  dealing  with  corporation  not  required  to  take  notice  of, 
64,  332,  note. 

C. 

CALLS, 

when  a  condition  precedent  to  the  liability  of  a  stockholder,  281. 

who  can  make  calls,  281. 

delegation  of  the  power,  249,  281. 

when  notice  required,  282. 

what  is  sufficient  notice,  282. 

liability  of  stockholders  upon  unauthorized  calls,  284. 

ratification  of  calls,  78,  note. 

waiver  of  the  necessity  of  calls,  285. 
CANCELLATION, 

of  shares,  see  RESCISSION. 

of  certificate,  see  TRANSFER  OF  SHARES. 
CAPITAL  STOCK, 

authority  to  alter,  not  implied,  230. 

directors  cannot  alter,  where  power  is  in  the  majority,  239. 

must  be  fixed  before  calls  can  be  made,  277. 

must  be  subscribed  in  full,  276. 
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CAPITAL   STOCK,  —  continued. 

a  trust  fund  pledged  for  security  of  creditors,  see  CREDITORS. 
CARRIERS.     See  RAILROAD  COMPANIES. 
CASHIER, 

of  bank,  powers  of,  253,  254. 
CERTIFICATE  OF  SHARES.     See  TRANSFER  OF  SHARES. 

not  necessary  to  become  a  stockholder,  258,  325. 

not  necessary  to  a  transfer,  325. 

tender  not  necessary  to  charge  stockholder,  282. 

assignment  of  certificate  by  indorsement,  328-331. 

may  be  transferred  like  negotiable  paper,  328-331. 

legal  effect  of  indorsement,  329,  330. 

rights  of  bonaf.de  indorsee,  329. 

liability  of  corporation  upon  certificate  issued  without  authority, 

331. 

CHANCERY.    See  EQUITY. 
CHARTERS, 

who  can  grant,  4,  5,  7. 

when  special  charter  prohibited  by  constitution,  6. 

grant  of,  when  a  contract,  422-424. 

when  revocable  by  the  State,  427,  428. 

notice  of  charter,  when  presumed,  64. 

when  limited  as  to  duration,  right  of  winding  up  business,  215. 

expiration  of  charter,  630,  631. 

grant  of  land  to  corporation  chartered  to  exist  for  a  limited  time, 
159. 

alteration  of,  see  ALTERATION. 

power  of  legislature  to  repeal  or  alter,  see  LEGISLATION. 

construction  of,  see  CONSTRUCTION  OF  CHARTERS. 
CITIZENSHIP, 

foreign  corporations  not  entitled  to  rights  and  immunities  of,  510. 

citizenship  with  respect  to  jurisdiction  of  federal  courts,  515,  516, 
530,  534. 

of  corporations  chartered  by  different  States,  530. 

of  corporations  consolidated  under  laws  of  different  States,  534. 

of  national  banks,  516. 
COLORABLE  SUBSCRIPTIONS, 

validity  of,  372,  602. 

not  a  ground  for  avoiding  subscriptions,  309. 
COMITY, 

extended  to  foreign  corporations,  see  FOREIGN  CORPORATIONS. 
COMMERCE, 

State  law  excluding  foreign  corporations  not  an  unconstitutional 

regulation  of,  511,  513. 
COMMON  CARRIERS.    See  RAILROADS. 
COMPETITION, 

contracts  between  railroad  companies  to  prevent,  39,  224. 
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CONDITIONAL   SUBSCRIPTIONS, 

subscriptions  upon  condition  precedent,  their  character,  286-288. 

to  railroad  company,  upon  condition  as  to  location  of  the  road, 
287. 

subscriptions  upon  special  terms,  289. 

agents  before  organization  cannot  make  special  agreements,  290. 

agents  after  incorporation  may  accept  if  favorable  to  the  company, 
291. 

special  agreements  as  to  contribution  of  capital,  292. 

special  agreements  which  may  be  accepted  after  organization,  293. 

special  agreements  which  cannot  be  accepted,  294. 

construction  of  subscriptions,  295. 

validity  of  subscriptions  where  all  are  upon  the  same  terms,  296. 

when  conditional  subscribers  are  liable  unconditionally,  297,  375, 
376. 

when  conditions  are  void  as  to  creditors,  599. 
CONDITIONS, 

conditions  precedent  to  incorporation,  see  FORMATION  OF  CORPO- 
RATIONS. 

conditions  precedent  to  liability  of  stockholders,  see  LIABILITY  OF 
STOCKHOLDERS  ;  STOCKHOLDERS,  2. 

waiver  of  conditions,  285. 

CONGRESS.    See  LEGISLATION. 

power  to  charter  corporations,  5. 

CONSIDERATION, 

of  subscription  for  shares,  274. 

whether  necessary  where  contract  under  seal,  170. 

CONSOLIDATION, 

nature  of,  543,  546  et  seq. 

whether  the  creation  of  a  new  corporation,  546,  550. 

consent  of  the  legislature  necessary,  544. 

consent  of  stockholders  necessary,  54,  197,  545. 

consent  cannot  be  implied,  54,  197,  212. 

may  be  effected  under  reservation  of  power  to  alter  charters,  472. 

legislative  grants  of  authority  to  consolidate,  545. 

where  authorized  by  charter,  545. 

act  authorizing  consolidation  a  grant  of  franchises,  548-550. 

character  of  corporation  formed  by,  547,  548. 

franchises  of  corporation  formed  by,  551-553. 

whether  authority  of  county  to  subscribe  for  shares  continues  after, 

553. 

duties  of  corporations  formed  by,  554. 
effect  of,  upon  property  and  contract  rights,  555. 
implies  transfer  of  assets  of  original  companies  to  new  company, 

556. 

compliance  with  formalities  a  condition  precedent,  556. 
right  of  creditors  after  a  consolidation,  557,  558,  563-565. 
validity  of  acts  performed  under  unauthorized  consolidation,  106. 


INDEX.  633 

CONSOLIDATION",  —  continued. 

validity  of  unauthorized  consolidation,  146. 
consolidation  under  laws  of  different  States,  533,  534. 

CONSTITUTIONAL  LIMITATIONS, 

upon  the  power  of  granting  charters,  6. 
upon  legislative  control  over  corporations,  see  LEGISLATION. 
affecting  corporations  chartered  by  different  States,  see  FOREIGN 
CORPORATIONS. 

CONSTRUCTION  OF   CHARTERS, 

1.  The  general  rule  governing  the  construction  of  charters  in  the  United 

States,  149. 

the  general  rule  in  England,  150,  151. 

grants  of  special  franchises  not  implied,  153. 

presumptions  as  to  validity  of  corporate  acts,  154. 

construction  of  express  limitations  upon  the  powers  of  a  corpora- 
tion, 40-50,  179. 

prohibitions  against  a  particular  course  of  dealing,  179. 

2.  What  acts  are  impliedly  authorized,  general  rule,  152. 

powers  incidental  to  all  corporations,  155. 

the  implied  right  of  acquiring  property,  156-163. 

statutory  provisions  limiting  the  right,  157. 

limitations  prescribed  by  charter,  158,  159. 

the  right  to  take  by  devise,  160-162. 

statutes  relating  to  devises  to  corporations,  160-162,  505,  507. 

the  right  to  hold  property  in  trust,  163. 

the  right  to  transfer  property,  164. 

the  right  to  enter  into  contracts,  165. 

how  a  corporation  may  enter  into  contracts,  166. 

the  use  of  a  seal  unnecessary,  167. 

how  the  seal  must  be  affixed,  168,  169. 

the  legal  effect  of  sealing,  170. 

the  right  of  borrowing  and  incurring  debts,  171-173. 

limitations  upon  the  right  of  borrowing  do  not  always  restrict  the 

right  of  incurring  debts,  172,  173. 
the  right  of  mortgaging,  174,  175. 
the  right  of  issuing  negotiable  obligations,  176-178. 
the  rale  in  the  United  States,  176,  177. 
the  rule  in  England,  178. 
the  right  to  use  a  corporate  name,  180-182. 
the  right  to  sue  and  be  sued,  183. 
remedies  available  to  a  corporation,  184,  185. 
cannot  be  executor,  184. 

territorial  limits  within  which  a  corporation  may  act,  186-188. 
(See  FOREIGN  CORPORATIONS.) 

3.  How  the  business  of  a  corporation  should  be  carried  on,  general  rule, 

189. 

transactions  collateral  to  the  main  purposes  of  a  corporation,  when 
authorized,  189,  190,  193-195,  209. 
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CONSTRUCTION  OF  CHARTERS,  —  continued. 

disposition  of  surplus  property,  191. 

a  corporation,  may  adapt  itself  to  changes  of  time  and  circum- 
stances, 192. 

alteration  of  the  charter  not  impliedly  authorized,  196,  201. 

consolidation  not  impliedly  authorized,  197. 

what  constitutes  an  alteration,  198-205. 

application  to  legislature  for  alteration  not  impliedly  authorized, 
207,  412-414. 

contracts  in  anticipation  of  alteration  not  authorized,  208. 

reservation  of  power  in  the  State  to  alter  and  repeal  does  not  in- 
crease the  powers  of  the  majority,  203. 

franchises  conferred  by  the  charter  may  be  exercised  by  the  major- 
ity, 206. 

when  new  franchises  may  be  exercised,  198. 

transactions  outside  of  the  chartered  purposes  of  a  corporation 
unauthorized,  209. 

when  transfer  of  the  whole  concern  of  a  corporation  is  authorized, 
210-218. 

the  right  of  the  majority  to  wind  up  the  company's  business,  211. 

upon  winding  up,  the  assets  must  be  distributed  in  cash,  212-214. 

stockholders  cannot  be  compelled  to  accept  annuity,  213. 

stockholders  not  entitled  to  have  assets  distributed  in  specie,  214. 

when  assets  may  be  sold  for  stock  in  another  corporation,  212. 

the  right  of  winding-up  where  charter  limited  to  a  certain  period 
of  time,  215. 

a  minority  of  stockholders  have  no  right  to  wind  up  the  company's 
business,  216. 

when  it  is  the  duty  of  a  corporation  to  wind  up,  217. 

assignment  for  benefit  of  creditors,  when  authorized,  164,  240,  578, 
580,  582. 

when  a  corporation  may  purchase  the  whole  concern  of  another 
company,  218. 

when  a  corporation  may  abandon  a  portion  merely  of  its  enterprise, 
219. 

entering  into  a  partnership  not  impliedly  authorized,  220. 

traffic  arrangements  between  railroad  companies  authorized,  221, 
222. 

railroad  companies  may  agree  to  maintain  connection  between  their 
lines,  223. 

pooling  arrangements  between  companies  having  parallel  lines,  224. 

agreements  between  railroad  companies  for  running  powers,  225- 
228. 

when  such  agreements  are  authorized  on  the  part  of  the  lessor,  226. 

when  authorized  on  the  part  of  the  lessee,  227. 

transfer  of  management  of  the  traffic  of  railroad  to  a  contractor, 
unauthorized,  228. 

the  right  of  dealing  in  shares,  229. 

authority  to  alter  the  capital  stock  of  a  corporation  not  implied,  230. 
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CONSTRUCTION  OF   CHARTERS,  —  continued. 

when  a  corporation  can  purchase  shares  in  its  own  stock,  230,  231. 

the  corporate  funds  cannot  be  given  away  gratuitously,  —  excep- 
tions, 232-234. 

lending  credit  for  accommodation  of  others  unauthorized,  232. 

when  engagements  of  promoters  may  be  assumed,  234. 

the  right  of  carrying  on  legal  proceedings,  235. 

the  extent  of  the  powers  delegated  to  the  agents  of  a  corporation, 

see  AGENTS  ;  DIRECTORS. 
CONTEMPT, 

liability  of  corporation  for,  94. 
CONTRACTS, 

the  right  of  a  corporation  to  enter  into,  165. 

what  contracts  a  corporation  may  make,  see  CONSTRUCTION  OP 
CHARTERS,  3. 

how  a  corporation  may  enter  into,  166. 

the  necessity  of  sealing,  167-169. 

effect  of  affixing  a  seal,  170. 

validity  of,  when  unauthorized,   see  VALIDITY  OF  CORPORATE 
ACTS. 

charter-contract  cannot  be  impaired,  see  LEGISLATION. 
CONTRACT  OF  MEMBERSHIP.     See  STOCKHOLDERS. 
CONTRIBUTION, 

right  of,  as  between  stockholders,  380,  622. 
CONVEYANCES.     See  TRANSFER. 

CORPORATE  POWERS.     See  CONSTRUCTION  OF  CHARTERS;   VA- 
LIDITY OF  CORPORATE  ACTS. 
CORPORATION, 

definition  of,  1,  457,  458. 

different  kinds  of,  2. 

public  corporation,  2,  423,  note. 

private  trading  corporation  described,  3. 

how  formed,  see  FORMATION  OF  CORPORATIONS. 

chartered  by  sister  State,  see  FOREIGN  CORPORATIONS. 

chartered  by  several  States,  see  FOREIGN  CORPORATIONS. 

de  facto  corporation,   126-148.      See  VALIDITY  OF  CORPORATE 

ACTS,  3. 
COURSE  OF  DEALING, 

construction  of  prohibition  against,  50,  179. 

CREATION  OF  CORPORATIONS.    See  FORMATION  OF  CORPORA- 
TIONS. 
CREDITORS,  RIGHTS  OF, 

1.  Equitable  lien  upon  the  corporate  assets,  559. 

creditors  cannot  interfere  with  management  of  corporation,  560. 

cannot  prevent  a  dissolution,  561. 

cannot  prevent  alteration  of  the  charter,  562. 

creditors  of  partnership  and  of  corporation  compared,  563. 
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CREDITORS,    RIGHTS   OF,  —  continued. 

effect  of  dissolution  upon  rights  of  creditors,  660,  662-664. 
effect  of  fundamental  change  in  the  company's  business,  561. 
novation  of  contract,  creditor  must  consent,  563-565. 
transfer  of  policy-holder  in  insurance  company,  to  other  company, 

564,  565. 

when  novation  authorized,  568. 
effect  of  consolidation  of  corporation  with  other  company,  557, 

558,  565. 

effect  of  reorganization  or  revivor  of  corporation,  566,  666. 
alterations  effected  under  reserved  power,  when  authorized,  562, 

note,  567,  568. 

changes  made  in  pursuance  of  charter  authorized,  568. 
rights  conferred  by  special  provision  of  charter  inviolable,  569,  570- 
right  of  creditors  to  protect  their  equitable  lien,  571,  572. 
waste  and  misapplication  of  assets  restrained,  571,  572. 
distribution  of  assets,  how  far  allowed,  573. 
assets  of  insolvent  corporation  transferable  only  for  value,  574. 
liability  of  stockholders  and  debts  due  the  corporation  are  equitable 

assets,  575-577. 

conditions  precedent  to  liability  of  stockholders,  576,  577. 
insolvency  of  corporation   does  not  put  an  end  to  its  power  of 

management,  578. 

insolvent  corporation  may  continue  business  and  pay  its  debts,  578. 
duties  of  agents  of  insolvent  corporation  to  creditors,  246,  579,  580. 
they  may  distribute  assets  or  make  an  assignment  for  creditors,  580. 
rights  of  creditors  are  equal,  581,  582. 
set-off  not  allowed,  581. 

directors  who  are  creditors  cannot  obtain  preference,  582. 
directors  may  make  preferences  among  creditors,  582. 
remedies  of  creditors  in  chancery,  583-585. 
2.   The  capital  held  out  to  creditors  as  security,  586. 

implied  representation  that  capital  is  preserved,  586,  587. 
liability  of  stockholders  where  capital  is  withdrawn,  587,  588. 
liability  of  stockholders  where  capital  distributed  as  dividends,  588. 
discharge  from  liability  to  contribute  •  full  capital,  void  against 

creditors,  588. 

shares  must  be  paid  up  in  full,  589. 

agreement  to  treat  shares  as  paid  up  void  as  against  creditors,  589. 
shares  may  be  paid  up  for  money's  worth,  590. 
~bonaf.de  purchaser  of  shares  issued  as  paid  up  not  liable,  591. 
release  of  stockholder  in  compromise  of  doubtful  claim,  590. 
depreciation  of  capital  in  due  course  of  business,  592. 
profits  may  be  distributed,  593,  594. 
liability  to  creditors  where  subscriptions  obtained  by  fraud,  595, 

596. 

where  capital  is  increased  or  reduced,  596,  597. 
unauthorized  subscription,  when  binding,  598. 
conditions  in  subscription  void  against  creditors,  599. 
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CREDITORS,   RIGHTS   OF,  —  continued. 

shares  issued  by  corporation  to  pledgee,  600. 
collateral  agreement  of  stockholder  no  defence,  601. 
trustees  and  pledgees  liable,  601. 
equitable  owner  of  shares  not  liable,  602. 
subscription  in  fictitious  name,  602. 
defective  transfer  does  not  discharge  holder,  603. 
discharge  of  stockholder  by  forfeiture,  604. 
when  a  forfeiture  is  unauthorized,  604. 
discharge  of  stockholder  by  transfer  of  shares,  605. 
when  a  transfer  is  unauthorized,  605. 
transfers  under  the  English  companies'  acts,  605,  note. 
3.  Rights  against  stockholders  individually,  606-628. 
nature  of  individual  liability,  606-611. 
cannot  be  collected  by  corporation,  606. 
cannot  be  assigned  for  benefit  of  creditors,  606. 
a  contract  liability,  607-611. 
cannot  be  impaired  by  legislation,  608. 
a  simple  contract  within  meaning  of  limita'tion  laws,  609. 
enforcement  of,  in  foreign  jurisdiction,  610,  611. 
penal  liability  not  enforced  in  foreign  State,  611. 
remedy  according  to  laws  of  State  where  action  brought,  611. 
construction  of  provisions  imposing  liability,  612,  613. 
extent  of  liability,  612,  621  et  seq. 
definition  of  "debts,"  where  liability  is  for  debts  of  corporation, 

613. 

effect  of  transfer  of  shares  upon  liability,  614,  615. 
liability  of  past  and  present  members,  614,  615. 
conditions  precedent  to  liability,  616-619. 
proceedings  against  corporation,  when  necessary,  616,  617. 
demand  upon  officers  of  corporation,  617. 
what  a  dissolution  within  meaning  of  statute,  617. 
when  levy  upon  property  of  stockholder  authorized,  618. 
judgment  against  corporation,  when  conclusive,  619. 
whether  liability  is  that  of  surety,  620. 
proceedings  to  enforce  individual  liability,  621-628. 
where  special  remedy  is  exclusive,  621. 
right  of  equal  apportionment  among  stockholders,  622. 
right  of  contribution,  622. 
when  remedy  in  equity  exclusive,  624-626. 
when  action  at  law  may  be  brought,  627. 
remedy  in  equity  concurrent,  627. 
equities  between  creditors,  623,  627. 
joinder  of  parties  in  suits  to  enforce  liability,  626,  628. 

CREDITOR'S  BILL, 

remedies  of  creditors  in  chancery,  583-585. 

to  compel  payment  of  stock  subscriptions,  who  necessary  parties, 
379,  380,  583-585. 
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CREDITOR'S  BILL,  —  continued. 

to   enforce    individual   liability  of   stockholders,  who  necessary 

parties,  626,  628. 
CRIMINAL  OFFENCES, 

liability  of  a  corporation  for,  94. 

D. 

DARTMOUTH  COLLEGE  CASES.    See  LEGISLATION. 
DEAD-LOCK, 

in  management,  remedy  of  stockholder,  402. 
DEATH, 

of  stockholders,  when  cause  of  dissolution,  634. 

statutory  remedy  for  injuries  causing  death,  applies  only  within 

State,  507. 
DEBT, 

definition  of,  334,  613. 

the  right  to  incur,  171-173. 

limitations  upon  the  right  of  borrowing,  172,  173. 

liability,  where  in  excess  of  amount  authorized,  65,  98. 

liability,  when  incurred  without  authority,  see  VALIDITY  OP  COR- 
PORATE ACTS. 
DEED, 

agent  to  make,  appointed  by  vote,  167,  168. 

DE  FACTO  CORPORATION.    See  VALIDITY  OF  CORPORATE  ACTS. 
DEFENCES.     See  VALIDITY  OF  CORPORATE  ACTS. 
DEFENDANTS, 

to  stockholders'  bill,  410,  411. 

to  creditors'  bill,  379,  380. 
DEFINITION, 

of  corporation,  1,  457,  458. 

of  debt,  334,  613. 
DELEGATION, 

of  power  to  charter  corporations,  7. 

of  authority  by  the  agents  of  a  corporation,  248,  249,  281. 
DEPOSIT, 

when  required  upon  stock  subscriptions,  267,  268. 
DEVISES, 

the  right  of  corporations  to  take  by  devise,  160-162. 

effect  of  statutes  prohibiting  devises  to  corporations,  160-162. 

right  of  foreign  corporations  to  take  by  devise,  505,  507. 
DIRECTORS.    See  AGENTS. 

implied  powers  of  the  board  of,  238. 

have  no  authority  to  make  important  changes,  239. 

cannot  wind  up  the  company  as  a  rule,  240. 

may  pay  the  company's  debts,  240. 

may  make  an  assignment  for  the  benefit  of  creditors,  240. 


INDEX.  639 

DIRECTORS,  —  continued. 

discretion  of,  as  to  payment  of  dividends,  348. 

must  always  act  in  pursuance  of  the  company's  charter,  242. 

fiduciary  relation  between  directors  and  the  company,  243. 

must  act  in  the  interest  of  the  stockholders  alone,  244. 

cannot  represent  the  company  where  they  have  contrary  interests, 

245. 

powers  belonging  to  the  directors  exclusively,  241,  355. 
delegation  of  authority  by  directors,  248,  249. 
authority  of  directors  to  act  in  foreign  States,  250. 
the  liability  of  directors  for  neglect  and  misfeasance  in  office,  246, 

note. 

can  act  only  as  a  board,  247. 
what  is  a  quorum,  247. 
who  can  be  a  director,  247. 

DISCRIMINATION, 

between  stockholders  unauthorized,  371-380,  405. 
between  creditors,  581-583. 
between  shippers  over  railroad,  497. 

DISSOLUTION, 

how  a  corporation  may  be  dissolved,  629. 

expiration  of  the  charter,  630. 

expiration  of  charter  upon  happening  of  a  contingency,  631. 

loss  of  corporate  organization,  effect  of,  632-635. 

loss  of  integral  parts,  632. 

loss  of  officers  and  agents,  633,  637. 

death  of  members,  634. 

discontinuance  of  business  does  not  dissolve,  635. 

insolvency  does  not  dissolve,  636. 

surrender  of  the  charter,  637. 

what  is  a  dissolution  under  New  York  statutes,  creating  individual 

liability  of  stockholders,  617,  638! 
dissolution  by  judgment  of  forfeiture,  640-656. 
non-performance  of  obligations  to  the  State  a  cause  for,  642-647, 
of  obligations  assumed  for  benefit  of  the  public,  643. 
of  duties  imposed  for  reasons  of  public  policy,  644. 
of  duties  imposed  by  express  provision,  645,  646. 
substantial  performance  of  duties  sufficient,  647. 
responsibility  of  corporation  for  neglect  of  its  agents,  641. 
fraud  in  obtaining  charter  a  cause  for,  148. 
dissolution  for  unauthorized  assumption  of  franchises,  648. 
for  misfeasance,  649. 
what  a  sufficient  cause,  650. 
when  corporation  responsible  for  wrongs  committed  by  its  agents, 

650. 

dissolution  for  non-feasance,  651. 
when  insolvency  a  cause  for,  652. 
suspension  of  payments  by  bank,  652,  653. 
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DISSOLUTION,  —  continued. 

effect  of  provision  imposing  a  penalty,  653. 

judgment  of  forfeiture  necessary,  631,  654. 

forfeiture  can  be  adjudicated  only  at  suit  of  the  State,  654. 

cannot  be  adjudged  in  foreign  State,  500,  note. 

waiver  of  forfeiture  by  State,  656. 

methods  of  enforcing  forfeiture,  656. 

court  of  equity  cannot  adjudge,  406,  657. 

jurisdiction  in  chancery  over  corporations,  657-659.     See  EQUITY. 

dissolution  by  legislative  enactment,  639.     See  LEGISLATION. 

under  reservation  of  power  to  repeal  the  charter,  469,  470.     See 

LEGISLATION,  2. 

consequences  of  dissolution  at  law,  660. 
legal  rights  and  titles  extinguished,  660. 
property  of  corporation  cannot  be  taken,  661. 
consequences  of  dissolution  in  equity,  662-664. 
debts  due  the  company  enforced  in  equity,  663. 
acts  threatening  to  cause,  restrained  at  suit  of  stockholder,  402. 
creditor  cannot  prevent,  561. 
rights  of  creditors  after  dissolution,  664. 

statutory  provisions  for  winding  up  dissolved  corporations,  665. 
revivor  of  corporations,  see  REVIVOR. 

DISTRIBUTION, 

of  assets  upon  winding  up,  see  WINDING  UP. 

DIVIDENDS, 

may  be  paid  only  out  of  profits,  344. 

agreements  to  pay  interest,  345. 

remedy  of  stockholder  where  wrongfully  withheld,  404. 

must  be  distributed  equally,  374,  405. 

restraining  payment  of,  out  of  capital,  404. 

who  entitled  as  between  transferor  and  transferee  of  shares,  320, 

351. 
stock  dividends  held  not  to  be  income  belonging  to  life-tenant,  349, 

note. 

delegation  of  authority  to  declare,  249. 
what  are  profits,  346,  347. 

discretion  of  directors  as  to  distribution  of,  348. 
distribution  of  accumulated  profits,  348. 
stock  dividends,  349,  350. 
dividends,  how  payable,  351. 
remedy  of  stockholder  to  compel  payment,  351. 

DOMICILE, 

of  corporations,  see  FOREIGN  CORPORATIONS. 

DONATION, 

of  corporate  funds,  232-234. 

DURATION, 

of  corporation  where  charter  limited,  215,  230, .231. 
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DUTIES, 

of  corporations  chartered  for  public  purposes,  485-499. 

duty  of  railroad  company  to  operate  its  road,  485,  486. 

how  performance  of  this  duty  enforced,  487,  489. 

railroad  company  cannot  sell  or  mortgage  property  necessary  to  per- 
formance of  public  duties,  490. 

whether  a  railroad  company  is  bound  to  construct  its  road,  491-493. 

duty  to  complete  the  road  where  part  is  built,  494. 

whether  this  duty  can  be  enforced,  494. 

duties  of  railroad  company  as  common  carrier,  496,  497. 

remedies  against  company  failing  to  perform  this  duty,  496. 

contracts  in  violation  of  duties  to  public,  void,  39,  495,  497. 

duties  of  railroad  company  formed  by  consolidation,  554. 

duty  of  railroad  company  to  keep  books  and  records  within  the 
State,  644. 

duty  of  turnpike  company  to  keep  road  in  repair,  643. 

duty  of  water  company  to  supply  water,  498. 

of  gas  company  to  supply  gas,  498. 

insurance  company  cannot  set  off  against  policy-holder  note  pur- 
chased for  that  purpose,  499. 

corporation  may  be  released  from  duties  to  the  public  by  act  of  the 
legislature,  456. 

dissolution  of  corporation  for  non-performance  of  duties,  642-647. 


E. 

ELECTION  OF  OFFICERS.     See  AGENTS;  MEETINGS. 
EMINENT  DOMAIN, 

the  power  of,  its  nature,  259. 
cannot  be  relinquished  by  the  legislature,  462. 
franchises  may  be  taken  under  it,  460. 
rights  of  stockholders  may  be  taken,  462. 
power  of,  cannot  be  exercised  by  corporation  de  facto,  147. 
grant  of  power  not  presumed,  153. 
EQUITABLE   OWNER, 

of  shares,  see  SHARES  ;  TRANSFER  OP  SHARES. 
EQUITY, 

court  of,  cannot  dissolve  corporation,  406,  657. 

has  no  supervisory  jurisdiction  over  corporations,  406,  657-659. 

cannot  restrain  breach  of  charter  at  suit  of  an  individual  or  of  the 

State  except  upon  equitable  grounds,  657,  658. 
may  restrain  corporation  upon  equitable  grounds  at  suit  of  an  indi- 
vidual or  of  the  State,  659. 
rights  of  stockholders  in  equity,  381  et  seq. 
jurisdiction  to  protect  the  equitable  rights  of  stockholders,   see 

STOCKHOLDERS,  9. 

will  not  interfere  with  management  of  corporation  unnecessarily, 
387,  399. 

41 
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EQUITY,  —continued. 

restraining  violation  of  charter  at  suit  of  stockholder,  381-412. 
restraining  misapplication  of  funds,  381-412. 
restraining  applications  to  the  legislature,  415-418. 
cannot  compel  performance  of  public  duties,  487. 

ESTOPPEL, 

of  corporation  from  denying  authority  of  agents,  see  AGENTS,  3. 
from  denying  validity  of  contracts,  100. 

(See  VALIDITY  OF  CORPORATE  ACTS.) 

of  stockholders  from  denying  liability  to  contribute  capital,  375, 
598. 

EVIDENCE.     See  PROOF. 

EXCESS  OF  CHARTER.    See  VALIDITY  OF  CORPORATE  ACTS. 

EXECUTOR, 

corporation  cannot  be,  184. 

EXECUTORY  AND  EXECUTED  CONTRACTS, 

validity  of,  see  VALIDITY  OF  CORPORATE  ACTS. 

EXEMPLARY  DAMAGES, 

liability  of  corporation  to  pay,  92,  93. 

F. 
FALSE  IMPRISONMENT, 

liability  for,  91. 

FALSE  REPRESENTATIONS, 

liability  for,  91. 

effect  upon  validity  of  subscriptions,  see  STOCKHOLDERS,  4. 

FEDERAL   COURTS.    See  UNITED  STATES  COURTS. 

FIDUCIARY  POSITION, 

of  directors,  243-246,  579,  580. 

FOREIGN   CORPORATIONS, 

'  1.  Franchises  have  no  force  outside  of  the  State  granting  them,  500. 
corporations  allowed  to  act  in  foreign  States  by  comity,  502  et  seq. 
the  law  of  comity  a  rule  of  the  common  law,  503. 
extent  of  the  law  of  comity,  504-509. 
foreign  corporations  are  subject  to  the  general  laws,  505. 
charter-contract  enforced  by  comity,  but  not  foreign  laws,  506,  507. 
foreign  laws  entering  into  the  charter,  506,  507. 
laws  relating  to  devises,  161,  162,  505,  507. 

enforcement  of  individual  statutory  liability  of  stockholders  in  for- 
eign jurisdiction,  610,  611. 
special  franchises  not  allowed  by  comity,  508. 
when  formed  to  evade  the  incorporation  laws,  comity  refused,  508. 
may  make  contracts,  509. 
may  sue  and  be  sued,  509,  517  et  seq. 
may  acquire  property,  509. 
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FOREIGN  CORPORATIONS,  See.,  — continued. 

are  not  entitled  to  rights  and  immunities  as  citizens,  510. 

State-law  taxing,  not  a  regulation  of  commerce,  511,  513. 

may  be  wholly  excluded  from  a  State,  512. 

payment  of  license  tax  may  be  required,  512. 

stipulation  not  to  remove  suits  into  United  States  courts  may  be 

required,  512. 

stipulation  not  to  remove  suits  does  not  oust  jurisdiction,  512. 
constitutional  rights  of  foreign  corporations,  435,  513. 
comity  refused  when  contrary  to  the  policy  of  the  State,  514. 
citizenship  with  regard  to  jurisdiction  of  federal  courts,  458,  515, 

516,  530. 

jurisdiction  of  federal  courts  with  regard  to  national  banks,  516. 
liability  to  be  sued,  517-524. 

may  be  sued  provided  jurisdiction  can  be  obtained,  517-519. 
validity  of  judgments  against,  520. 
service  of  process  upon,  521-524. 
the  territorial  limits  within  which  a  corporation  is  authorized  by 

its  charter  to  act,  186. 

transfer  of  shares  in,  must  be  according  to  charter,  323,  note, 
principles  governing  the  legal  validity  of  unauthorized  contracts 

made  in  a  foreign  State,  501. 

validity  of  unauthorized  contracts  when  executed,  106,  146. 
dissolution  cannot  be  adjudged  in  foreign  State,  500,  note. 
2.   Corporations  chartered  by  several  Slates,  525-533. 

nature  of  corporation  chartered  by  several  States,  527-529. 

difference  between  reincorporation  and  license,  526. 

whose  consent  necessary  to  a  reincorporation,  529. 

whether  a  contract  results  between  States  incorporating  the  same 

company,  529. 

citizenship  with  regard  to  jurisdiction  of  federal  courts,  530,  534. 
application  of  statutes  to  companies  incorporated  by  several  States, 

tax  laws,  531,  532. 
consolidation  of  corporations  chartered  by  different  States,  533, 

534. 
citizenship  with  regard  to  jurisdiction  of  United  States  courts,  534, 

FORFEITURE, 

of  shares,  power  to  declare  not  implied,  316. 

formalities  prescribed  must  be  followed,  317. 

power  cannot  be  delegated  by  directors,  249,  317. 

power  does  not  exclude  right  to  sue  for  calls,  318. 

effect  of  forfeiture,  318,  604. 

right  of  redemption,  318. 

when  a  forfeiture  cannot  be  declared,  318,  377,  604. 

forfeiture  of  charter,  see  DISSOLUTION. 

of  property  not  involved  in  forfeiture  of  charter,  662. 

FORMALITIES, 

in  forming  corporations,  see  FORMATION  OF  CORPORATIONS. 
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FORMALITIES,  —  continued. 

in  subscriptions  for  shares,  see  STOCKHOLDERS,  1. 

in  transferring  shares,  see  TRANSFER  OF  SHARES. 

in  the  execution  of  contracts,  48,  49,  61,  71,  83. 

in  the  appointment  of  agents,  73,  84. 

in  acts  of  majority,  see  MAJORITY  ;  MEETINGS. 

effect  of  failure  to  observe,  see  VALIDITY  OF  CORPORATE  ACTS. 

FORMATION  OF  CORPORATIONS, 

unauthorized  at  common  law,  4. 
who  can  authorize,  4-8, 
power  of  Congress  to  authorize,  5. 
power  of  the  territorial  governments,  8. 
constitutional  limitations  upon  State  legislatures,  6. 
delegation  of  the  power  to  grant  charters,  7,  8. 
what  constitutes  a  grant  of  corporate  franchises,  9-11. 
no  certain  forms  necessary,  9. 
intention  of  the  legislature  essential,  10. 
ratification  of  unauthorized  organization,  11. 
agreement  of  the  corporators  essential,  12. 
consent  may  be  implied,  13. 
acceptance  of  the  charter  essential,  14. 
it  must  be  accepted  as  offered,  15. 
what  is  a  sufficient  acceptance,  16. 

incorporation  under  general  laws,  17.     See  also  STOCKHOLDERS,  1. 
formalities  must  be  complied  with,  17. 

conditions  precedent  to  incorporation  under  special  charters,  18. 
under  general  laws,  17. 
what  are  conditions  precedent,  19,  20. 
proof  of  performance  of,  26. 
who  can  be  a  corporator  or  shareholder,  21. 
corporations  by  prescription,  22. 

formation  of  corporation  by  transfer  of  franchises,  542. 
by  consolidation,  see  CONSOLIDATION. 

validity  of  the  formation  of  a  corporation  without,  authority  of  law,  126- 
148.     See  VALIDITY  OF  CORPORATE  ACTS. 

FRANCHISES, 

nature  of,  4,  27,  535. 

are  not  transferable,  536,  537. 

attempted  transfer  void,  38,  39,  102. 

cannot  be  mortgaged,  538. 

cannot  be  levied  upon,  538. 

grants  of  authority  to  transfer  or  mortgage,  539-542. 

real  nature  of  a  transfer  or  mortgage  of  franchises,  536,  539. 

mortgage  of  franchises  pertaining  to  the  use  of  property,  540. 

mortgage  of  special  franchises,  exemption  from  taxation,  541. 

mortgage  of  the  franchise  of  forming  a  corporation,  542. 

grant  of,  when  a  contract,  422-424. 

when  revocable  by  the  State,  427,  428,  481. 


INDEX.  645 

FRANCHISE  S,  —  continued. 

grant  of,  cannot  be  impaired,  422-424,  4-30-433. 

exclusive  franchises  or  monopoly  may  be  granted,  431. 

but  State  retains  the  right  to  regulate  charges,  498. 

grant  of  special  franchises  not  presumed,  153. 

legal  effect  of  unauthorized  assumption  of  special  franchises,  32, 147. 

have  no  force  outside  of  State  granting  them,  500. 

allowed  by  comity  in  foreign  States,  502  et  seq. 

special  franchises  not  allowed  by  comity,  508. 

forfeiture  of  franchises,  see  DISSOLUTION. 
FRAUD, 

in  obtaining  charter,  effect  of,  upon  validity  of  corporate  acts,  148. 

liability  of  a  corporation  for  the  fraud  of  its  agents,  91. 

subscriptions  for  shares  obtained  by  fraud,  see  STOCKHOLDERS,  4. 
FUNDS,   CORPORATE, 

rights  of  stockholders  upon,  381  et  seq. 

rights  of  creditors,  see  CREDITORS. 


G. 

GAS  COMPANY, 

duty  of,  to  supply  gas,  498. 
GIFT, 

of  corporate  funds,  when  authorized,  232-235. 

of  shares  causa  mortis,  343. 
GRANTS, 

of  charter,  see  FORMATION  OF  CORPORATIONS. 

of  franchises,  see  FRANCHISES. 

of  lands,  see  TRANSFER. 

to  corporation  chartered  for  a  limited  time,  159. 
GRATUITY.     See  GIFT. 

GUARANTEED  SHARES.     See  PREFERENCE  SHARES. 
GUARANTY, 

of  bonds  by  railroad  company,  232. 

H. 

HOTEL  COMPANY, 

letting  part  of  premises,  191. 

I. 

ILLEGALITY, 

.  of  corporate  acts  in  violation  of  charter,  see  VALIDITY  OF  COR- 

PORATE ACTS. 
IMPLIED  POWERS, 

of  corporations,  see  CONSTRUCTION  OF  CHARTERS. 
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INCOME.     See  DIVIDENDS. 

INCORPORATION.     See  FORMATION  OF  CORPORATIONS. 
proof  of,  see  PROOF. 

INCREASE, 

of  capital  stock  when  authorized,  230,  231. 

rights  of  creditors  where  capital  stock  increased,  597. 

of  value  of  property  belonging  to  corporation,  158,  159. 

INDEMNITY, 

when  agents  may  be  paid,  235. 

INDICTMENT, 

where  corporations  are  liable  to,  94. 

INDIVIDUAL  LIABILITY   OF   STOCKHOLDERS.     See  LIABILITY 
OF  STOCKHOLDERS. 

INFANT, 

liability  upon  shares  held  in  name  of,  602. 

INJUNCTION.    See  EQUITY. 

INJURY.     See  TORTS. 

causing  death,  statutory  remedy  applies  only  within  State,  507. 

INSOLVENCY, 

does  not  dissolve  corporation,  636. 
when  a  cause  for  dissolution,  652,  653. 
winding  up  a  duty,  upon  insolvency,  217. 
forfeiture  of  shares  unauthorized,  318,  377,  604. 
transfers  of  shares  unauthorized,  322,  378,  605. 
rights  of  stockholders  in  winding  up,  379,  380. 
rights  of  creditors,  after  insolvency,  see  CREDITORS. 

INSURANCE   COMPANY, 

life  or  fire  insurance  company  not  authorized  to  issue  marine  poli- 
cies, 209. 

purchasing  note  for  use  as  set-off  against  policy-holder,  499. 
purchase  of  whole  concern  of  another  company,  218. 
paying  losses  for  which  the  company  is  not  liable,  233. 
transfer  of  policies  to  other  company,  564,  565,  568. 

INTEREST, 

agreement  to  pay  stockholders,  345. 

INTERFERENCE  OF  COURTS, 

with  management  of  corporations,  see  EQUITY;  STOCKHOLDERS,  9. 

INTERNAL  AFFAIRS, 

interference  of  courts  in,  see  STOCKHOLDERS,  9. 
provision  for  regulation  of,  effect  of  non-observance,  45-50. 

INTERPRETATION, 

of  charters,  see  CONSTRUCTION  OF  CHARTERS. 

IRREGULARITIES.     See  FORMALITIES. 
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J. 

JURISDICTION, 

over  foreign  corporations  and  corporations   chartered  by  sister 

States,  see  FOREIGN  CORPORATIONS. 
of  United  States  courts,  see  UNITED  STATES  COURTS. 

L. 

LACHES, 

bars  right  to  avoid  subscription  induced  by  fraud,  310. 
LAND, 

the  implied  right  of  corporations  to  acquire,  156-163. 

statutes  of  mortmain,  157. 

statutes  relating  to  devises  of,  160,  161. 

right  to  acquire  in  foreign  States,  188,  509. 

statutes  affecting  this  right,  507. 

grant  of,  to  corporation  chartered  to  exist  for  a  limited  time,  159. 

reverter  upon  dissolution,  660,  662. 

the  implied  right  to  transfer,  164. 

validity  of  unauthorized  purchases  and  transfers,  47,  116-119. 
LAWS.    See  STATUTES;  LEGISLATION;  FORMATION  OF  CORPORATIONS. 

application  of  foreign  laws,  see  FOREIGN  CORPORATIONS. 
LEASE, 

of  surplus  property  authorized,  191. 

of  railroad,  when  authorized,  225-228. 

LEGAL  PROCEEDINGS.     See  SUITS;  EQUITY. 

LEGAL  VALIDITY  OF  CORPORATE  ACTS.     See  VALIDITY  OP 
CORPORATE  ACTS. 

LEGISLATION, 

1.  Prohibition  against  laws  impairing  the  obligation  of  contracts,  419. 

taking  private  property  without  due  process  of  law  or  without  just 

compensation  prohibited,  420. 
the  charter  a  contract,  in  what  respects,  421. 
the  grant  of  franchises  a  contract,  422-424. 
the  contract  between  the  stockholders  cannot  be  impaired,  425, 

426. 

alteration  of  charter  unconstitutional,  reasons,  426. 
when  franchises  may  be  revoked,  427,  428. 
franchises  conferred  without  consideration,  427. 
amendments  of  charters,  428. 
what  laws  affecting  charters  are  unconstitutional,   general  rule, 

429,  436. 

laws  impairing  franchises,  illustrations,  430-433. 
exclusive  privileges,  monopolies,  431,  432. 
altering  conditions  of  grant,  433. 
laws  impairing  the  contract  between  stockholders,  434-436. 
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LEGISLATION,  —  continued. 

extending  the  powers  of  the  majority,  434. 
extending  the  duration  of  the  corporation,  435. 
altering  the  business  of  foreign  corporations,  435. 
extent  to  which  the  contract  is  impaired  immaterial,  436. 
laws  indirectly  impairing  contracts,  unconstitutional,  436. 
corporations  are  subject  to  general  laws,  437. 
the  power  of  legislation  over  corporations,  438. 
what  laws  may  be  passed,  general  rule,  440. 
laws  for  the  government  and  welfare  of  the  community,  441. 
police  powers  cannot  be  abridged,  442. 
laws  for  the  protection  of  life  and  property,  443. 
prohibiting  brewing  company  from  selling  liquors,  444. 
prohibiting  lottery  company  from  holding  lottery,  442. 
laws  relating  to  matters  of  public  interest,  445-451. 
public  character  of  railroads,  445  note, 
regulating  charges  of  railroad  companies,  446. 
laws  regulating  banks,  447. 
laws  providing  new  remedies,  448,  449. 

preserving  corporate  organization  for  purposes  of  winding  up,  448. 
laws  relating  to  property,  .450. 

laws  imposing  individual  liability  upon  stockholders,  451. 
laws  discharging  stockholders  from  liability,  608. 
special  legislation  which  is  valid,  452-456. 
special  laws  for  the  advancement  of  justice,  453. 
laws  incorporated  in  a  charter  may  be  repealed,  454. 
provision  authorizing  county  to  subscribe  for  shares,  454. 
provisions  regulating  service  of  process,  454. 
laws  conferring  new  franchises,  valid,  455. 
laws  discharging  corporation  from  duty,  valid,  456. 
State  may  change  name  of  corporation,  440,  note, 
rights  of  creditors  cannot  be  impaired,  569,  608,  664. 
what  statutes  apply  to  corporations,  457. 

statutes  applicable  to  "persons,"  "owners,"  "inhabitants,"  457. 
statutes  applicable  to  "  citizens,"  458. 
the  power  of  Parliament,  55. 
the  power  of  eminent  domain,  459-462. 
franchises  may  be  taken  under  it,  460. 
rights  of  stockholders  may  be  taken,  461. 
the  power  cannot  be  abridged  by  legislature,  462. 
2.  Reservation  of  power  to  repeal  or  alter,  463-484. 
right  to  repeal  or  alter,  may  be  reserved,  463. 
reservation  by  constitutional  provision,  464. 
reservation  by  general  law,  464. 
effect  of  repeal  of  general  law,  464. 
reservation  by  general  law  does  not  bind  legislature,  465. 
what  amounts  to  a  reservation  of  the  power,  466. 
construction  of  reservation  in  charter,  466. 
unconditional  grants  subject  to  general  reservation,  466. 
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LEGISLATION",  —  continued. 

reorganization  of  corporation  under  general  law,  containing  reserva- 
tion, 467. 

amendments  of  charters,  467. 

what  operates  as  a  repeal  or  alteration,  468. 

repeal  of  general  incorporation  act  does  not  affect  existing  com- 
panies, 468. 

power  of  alteration  not  exhausted  by  single  exercise,  469. 

when  power  of  repeal  or  alteration  may  be  exercised  arbitrarily, 
469. 

when  judicial  proceedings  are  necessary,  469. 

right  to  procure  dissolution  by  judicial  proceedings  not  taken  away 
by  reservation  of  power  to  repeal,  469,  note. 

alteration  may  be  imposed  without  consent,  470. 

material  change  cannot  be  made  under  power  to  alter,  471. 

railroad  company  cannot  be  compelled  to  build  a  different  road,  472. 

composition  of  corporation  cannot  be  changed,  472. 

right  to  alter  applies  only  to  charter,  473,^  474. 

contracts  with  third  persons  cannot  be  impaired,  474. 

property  cannot  be  taken,  475. 

how  far  vested  rights  may  be  affected,  476,  477. 

purposes  of  the  reservation,  478. 

extent  of  the  power  of  alteration,  479-484. 

special  privileges  may  be  withdrawn,  481. 

the  Sinking-Fund  Cases,  482,  483. 

reservation  of  power  to  alter  does  not  increase  the  powers  of  the 
majority,  203. 

alteration  may  be  offered  by  legislature  to  majority,  484. 

effect  of  offer  of  an  alteration  where  power  to  alter  reserved,  204. 

how  far  rights  of  creditors  may  be  altered,  567-570.  See  CRED- 
ITORS. 

LEGISLATURE, 

alone  can  charter  corporations,  4. 

constitutional  limitations  upon  their  power,  6. 

delegation  of  the  power  to  grant  charters,  7. 

power  of  granting  irrevocable  franchises,  442. 

recognition  of  unauthorized  corporation,  11. 

ratification  of  unauthorized  transactions,  30,  note,  130,  539. 

LIABILITY  OF   STOCKHOLDERS, 

1.   Upon  stock  subscriptions,  to  the  corporation,  see  STOCKHOLDERS. 
a  trust  fund  subject  to  equitable  lien  of  creditors,  559,  575-577. 
liability  to  creditors  where  capital  is  withdrawn,  587,  588. 
where  capital  is  distributed  as  dividends,  588. 
discharge  from  liability  to  contribute  full  capital  void  against  cred- 
itors, 588,  589. 

agreement  to  treat  shares  as  paid  up  void  as  against  creditors,  589. 
shares  may  be  paid  up  for  money's  worth,  590. 
release  of  stockholder  in  compromise  of  doubtful  claim,  590. 
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LIABILITY  OF   STOCKHOLDERS,  —  continued. 

lonafide  purchaser  of  shares  issued  as  paid  up  not  liable,  591. 
conditions  precedent  cannot  be  set  up  against  creditors,  576,  577. 
liability  to  creditors  where  subscriptions  obtained  by  fraud,  595, 

596. 

liability  to  creditors  where  capital  is  increased  or  reduced,  596,  597. 
conditions  of  subscription  void  against  creditors,  599. 
shares  issued  by  corporation  to  pledgee,  600. 
collateral  agreement  of  stockholder  no  defence,  601. 
trustees  and  pledgees  liable,  601. 
equitable  owner  of  shares  not  liable,  602. 
subscription  in  fictitious  name,  602. 
defective  transfer  does  not  discharge  holder,  603. 
unauthorized  subscription  not  binding,  598. 
effect  of  acquiescence  in  unauthorized  subscription,  598. 
discharge  by  forfeiture,  604. 
discharge  by  transfer,  605. 

remedies  of  creditors  to  enforce  this  liability,  583-585. 
equities  between  the  stockholders,  379,  380. 
right  of  contribution,  380. 
equities  between  creditors,  581-585. 
2.  Individual  statutory  liability,  606-G28. 
nature  of  the  liability,  606-611. 
cannot  be  collected  by  corporation,  606. 
cannot  be  assigned  for  benefit  of  creditors,  606. 
a  contract  liability,  607-611. 

a  contract  within  meaning  of  the  constitution,  608. 
a  simple  contract  within  meaning  of  limitation  laws,  609. 
enforcement  of,  in  foreign  jurisdiction,  610,  611. 
penal  liability  not  enforced  in  foreign  State,  611. 
remedy  according  to  laws  of  State  where  action  brought,  611. 
construction  of  provisions  imposing  liability,  612,  613. 
extent  of  liability,  612,  621  et  seq. 
definition  of  "  debts,"  where  liability  is  for  debts  of  corporation, 

613. 

effect  of  transfer  of  shares,  614,  615. 
liability  of  past  and  present  members,  614,  615. 
conditions  precedent  to  liability,  616-619. 
proceedings  against  corporation,  when  necessary,  616,  617. 
demand  upon  officers  of  corporation,  617. 
•what  a  dissolution,  within  meaning  of  statute,  617.  • 
when  levy  on  property  of  stockholder  authorized,  618. 
judgment  against  corporation,  when  conclusive,  619. 
whether  liability  is  that  of  surety,  620. 
proceedings  to  enforce  individual  liability,  621-628. 
where  special  remedy  is  provided,  621. 
right  of  contribution  between  stockholders,  622. 
right  of  equal  apportionment  of  liability,  622. 
when  liability  must  be  enforced  in  equity,  624-626. 
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LIABILITY  OF   STOCKHOLDERS,  —  continued. 

when  action  at  law  may  be  brought,  627. 

remedy  in  equity  concurrent,  627. 

equities  between  creditors,  623,  627. 

joinder  of  parties  at  law,  628. 

joinder  of  parties  in  equity,  626,  628. 

constitutionality  of  statutes  imposing  liability,  451. 

of  statutes  discharging  liability,  608. 
LIABILITY   TO   ACCOUNT, 

for  benefits  received  by  corporation  under  contracts  which  are  not 
enforceable,  121-125. 

for  benefits  received  under  contracts  made  by  agents  without  au- 
thority, 121-124. 

for  benefits  received  under  contracts  rendered  unenforceable  by 

law,  125. 
LIBEL, 

liability  of  corporation  for,  91. 

injuring  trade  of  corporations,  184. 
LICENSE, 

may  be  required  of  foreign  corporations,  512. 

differs  from  act  reincorporating,  526. 
LIEN  UPON  SHARES.     See  TRANSFER  OF  SHARES. 

may  be  created  by  by-law,  332. 

lona  fide  purchaser  of  shares  without  notice  of  by-law  not  subject 
to,  332,  note. 

calls  creating,  when  deemed  to  have  been  made,  333. 

surety  of  shareholder  entitled  to,  by  subrogation,  335,  note. 
LIMITATION. 

to  duration  of  charters,  see  CHARTERS. 
LIMITATIONS,    STATUTE   OF, 

applicable  to  individual  liability  of  stockholders,  609. 
LOCATION, 

of  railroad,  when  it  may  be  changed,  198. 

subscription  conditional  as  to  location  of,  see  CONDITIONAL  SUB- 
SCRIPTIONS. 


M. 

MAJORITY, 

who  constitute  the  majority,  354. 

relation  of  the  majority  to  the  corporation,  33-35. 

powers  of  the  majority,  33-35,  354,  355,  406. 

cannot  effect  an  alteration,  53. 

cannot  effect  a  consolidation,  54. 

power  of  winding  up  the  company's  business,  211-215. 

power  of  altering  the  charter,  196-206. 

may  exercise  franchises  conferred  by  charter,  206. 

when  they  may  exercise  new  franchises,  198. 
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MAJORITY,  —  continued. 

powers  of,  under  reservation  of  authority  to  alter  charter,  203,  204, 
484. 

power  of  making  by-laws,  366-370. 

discretionary  powers  as  to  bringing  suits,  393. 

how  the  majority  may  act,  356-364. 

meetings,  the  necessity  of  notice,  356-361. 

formalities  in  conducting  meetings,  362-364. 

responsibility  of  corporation  for  acts  of  the  majority,  33-35,  51-54. 

the  corporation  not  bound  by  unauthorized  dealings,  52. 

•when  corporation  estopped  from  denying  liability  for  acts  of  the 
majority,  56. 

ratification  of  acts  of  the  majority,  57,  77,  365. 

ratification  by  the  majority,  76,  78. 

remedy  of  stockholder  for  unauthorized  acts  of,  see  STOCKHOLD- 
ERS, 9. 

MALICIOUS  PROSECUTION, 

liability  of  corporation  for,  91. 

MANAGEMENT, 

of  business  of  corporations,  see  CONSTRUCTION  OF  CHARTERS. 
MANDAMUS, 

to  compel  performance  of  public  duties,  487. 

to  enforce  duties  of  railroad  company  as  common  carrier,  496. 

to  compel  execution  of  transfer  of  shares,  337. 

MANUFACTURING  COMPANY, 

right  to  buy  and  sell  goods,  193. 

right  to  issue  negotiable  paper,  176-178. 

MEETINGS, 

of  the  directors,  the  necessity  of  notice,  247. 
who  form  a  quorum,  247,  354. 
of  the  majority,  the  necessity  of  notice,  356. 
what  notice  must  be  given,  357. 
•who  can  call  a  meeting,  358. 
general  and  special  meetings,  359. 
•who  entitled  to  vote,  360. 
voting  by  proxy,  360. 
cumulative  voting,  360. 
voting  shares  purchased  by  corporation,  361. 
formalities  in  conducting  meetings,  362. 
may  be  regulated  by  by-laws,  362. 
effect  of  reception  of  illegal  votes,  362. 
place  of  holding  meetings,  357,  363. 
time  of  holding  meetings,  357,  363. 
•  adjourned  meetings,  364. 

MEMBERS.     See  STOCKHOLDERS. 

MINING  COMPANY, 

may  borrow  money,  172,  note. 
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MIXING  COMPANY,  —  continued. 

may  issue  negotiable  instruments,  177,  178,  note. 

purchasing  of  steamboat,  authorized,  195. 

cannot  buy  and  sell  on  speculation,  209. 
MINORITY, 

rights  of,  see  STOCKHOLDERS,  8,  9. 
MISNOMER, 

of  corporation,  legal  effect  of,  181,  182. 
MONOPOLY, 

legislature  may  create,  431. 
MORTGAGES, 

the  right  of  a  corporation  to  execute,  174,  175. 

of  franchises,  see  FRANCHISES. 
MORTMAIN, 

statutes  of,  157. 
MUNICIPAL  CORPORATION, 

provision  in  charter  authorizing  subscription  to  railroad  company, 
repealable,  454.    ' 

•whether  it  continues  in  force  in  favor  of  company  formed  by  con- 
solidation, 553. 


N. 
NAME, 

the  use  of  a  corporate  name,  180. 

the  legal  effect  of  a  misnomer,  181,  182. 

corporation  protected  from  unauthorized  use  of,  184,  413. 

State  may  change  name,  440,  note. 
NATIONAL  BANKS, 

loans  prohibited  by  banking  acts  enforced,  46,  47,  117. 

right  to  sue  in  federal  courts,  516. 
NEGLIGENCE, 

liability  of  corporation  for,  see  TORTS. 
NEGOTIABLE  INSTRUMENTS, 

the  right  of  a  corporation  to  issue,  176-178. 

effect  of  seal  upon  negotiability,  170. 

no  authority  to  issue  for  accommodation  of  others,  232. 

issuing  without  authority  enjoined,  403. 

validity  of,  in  hands  of  a  bonafide  purchaser,  65,  66,  68,  98,  118. 
NON-USER  OF  FRANCHISES, 

when  a  ground  for  dissolution,  see  DISSOLUTION. 
NOTES.     See  NEGOTIABLE  INSTRUMENTS. 
NOTICE, 

of  contents  of  charter,  64. 

of  by-laws,  64. 

of  meetings  of  directors,  247. 

of  calls,  282. 
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NOVATION, 

of  contract  of  membership,  see  STOCKHOLDERS,  6. 
of  contracts  of  creditors,  see  CREDITORS. 
NUISANCE, 

criminal  liability  of  corporation  for,  94. 


O. 

OFFICERS.     See  AGENTS. 

ORGANIZATION  OF  CORPORATIONS.     See  FORMATION  OF  COR- 
PORATIONS. 
effect  of  irregularities,  see  VALIDITY  OF  CORPORATE  ACTS,  3. 


P. 

PAID-UP  SHARES.     See  SHARES. 
PARLIAMENT, 

power  of,  55. 

jurisdiction  in  chancery  to  restrain  applications  to,  412-418. 
PARTIES, 

to  creditor's  bill,  see  CREDITOR'S  BILL. 

to  stockholder's  bill,  408-411. 
PARTNERSHIP, 

compared  with  corporation,  3. 

stockholders  not  partners  where  an  unsuccessful  attempt  is  made  to 
form  a  corporation,  141. 

corporations  have  no  implied  authority  to  enter  into,  220. 

validity  of  acts  of,  when  formed  without  authority,  106. 
PAST  MEMBERS, 

liability  of,  605,  note,  614. 
PATENT-RIGHT, 

a  corporation  may  acquire,  192. 
PAYMENT, 

for  shares,  see  SHARES. 
PERSONAL  PROPERTY, 

shares  are,  343. 
PLACE.    See  FOREIGN  CORPORATIONS. 

territorial  limits  within  which  corporation  may  carry  on  business, 

186-188,  501. 
PLAINTIFFS, 

to  stockholder's  bill,  408,  409. 

to  creditor's  bill,  583-585. 
PLEDGEE, 

of  shares  liable  to  creditors,  601. 

liable  for  calls,  373. 
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POLICE  REGULATIONS, 

power  of,  State  to  make,  see  LEGISLATION. 
POLICY-HOLDER, 

rights  after  consolidation,  564,  565,  568. 
POWERS, 

of  corporations,  see  CONSTRUCTION  OF  CHARTERS. 

of  agents,  see  AGENTS. 

validity  of  unauthorized  acts,  see  VALIDITY  OF  CORPORATE  ACTS. 

PREFERENCES, 

among  creditors  of  insolvent  corporation,  582. 

PREFERENCE   SHARES, 
character  of,  352. 
the  right  to  issue,  353. 
remedies  of  holder  to  protect  his  rights,  405. 

PRESCRIPTION, 

corporations  by,  22. 

PRESIDENT.     See  AGENTS. 
powers  of,  251,  252. 

PRESUMPTIONS, 

as  to  the  validity  of  corporate  acts,  154. 

grants  of  special  franchises  not  presumed,  153. 

as  to  correctness  of  stock-books,  270. 

as  to  consideration  of  contracts  under  seal,  170,  note. 

PRIORITIES, 

among  creditors,  583. 

PRIVILEGES.     See  FRANCHISES. 

PROCESS.     See  SERVICE  OF  PROCESS. 

PROFITS.     See  DIVIDENDS. 

PROMISSORY  NOTES.    See  NEGOTIABLE  PAPER. 

PROMOTERS, 

when  a  corporation  is  liable  for  engagements  of,  234. 

when  their  engagements  may  be  adopted,  234. 
PROOF, 

of  incorporation,  23-26. 

of  public  and  private  acts,  23. 

of  foreign  charters,  24. 

of  acceptance  of  chai'ter,  25. 

of  performance  of  conditions  precedent  to  incorporation,  26. 

of  existence  of  corporation  de  facto,  132,  138,  139. 

of  stock  subscriptions,  269,  270. 
PROPERTY, 

the  implied  right  to  acquire,  156-163. 

the  implied  right  to  transfer,  164. 

effect  of  dissolution  upon  title,  660-664. 

unauthorized  transfers,  validity  of,  116-120. 


INDEX. 

PROXY, 

right  to  vote  by,  360. 
PUBLIC  CORPORATIONS, 

how  distinguished  from  private,  2,  423,  note. 
PUBLIC  DUTIES, 

of  corporations,  see  DUTIES. 
PUNITIVE  DAMAGES, 

liability  of  corporation  for,  92,  93. 
PURCHASE, 

of  property  when  authorized,  156. 

of  the  whole  concern  of  another  company,  218. 
PURPOSE, 

when  unauthorized  does  not  invalidate  contract  with  party  having 
no  notice,  62  et  seq. 

Q. 

QUORUM, 

what  constitutes  a  quorum  of  the  directors,  247. 
of  the  majority,  354. 
QUO  WARRANTO.    See  DISSOLUTION. 


R. 

RAILROAD  COMPANIES, 

right  to  make  contracts  to  transport  beyond  their  lines  of  road, 

194,  195. 

right  to  purchase  steamboat,  190,  195,  209. 
right  to  build  stations  and  other  appurtenances,  195. 
cannot  trade  in  coals,  209. 
cannot  buy  land  to  prevent  competition,  209. 
cannot  become  carrier  upon  another  line  of  road,  209. 
arrangements  for  the  regulation  of  joint  traffic  authorized,  221,  222. 
agreements  for  the  division  of  earnings,  222. 
agreements  to  maintain  connection  between  their  lines,  223. 
pooling  arrangements  between  companies  owning  parallel  roads, 

224. 

agreements  for  running  powers,  225-228. 

when  such  agreements  are  authorized  on  the  part  of  the  lessor,  226. 
when  authorized  on  the  part  of  the  lessee,  227. 
transfer  of  management  of  the  traffic  to  a  contractor,  228. 
public  character  of  railroads,  445,  note, 
laws  providing  for  the  safe  management  of  railroads,  443. 
laws  regulating  charges,  446. 

laws  imposing  liability  to  laborers  of  contractor,  450. 
power  of  legislation  under  reservation  of  power  to  alter,  472, 479-484. 
contract  to  operate  road  not  specifically  enforced,  489,  note. 
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contract  to  construct  road  not  specifically  enforced,  490,  note. 

public  duties,  485. 

duty  to  operate  their  roads,  486. 

remedy  to  compel  performance  of  this  duty,  487,  489. 

cannot  sell  or  mortgage  property  necessary  to  perform  duties  to 

public,  490. 

necessary  property  cannot  be  taken  on  execution,  490,  note, 
transfers  and  mortgages  of  franchises,  see  FRANCHISES. 
•whether  bound  to  construct  their  roads,  491-493. 
duty  to  complete  road  where  part  built,  494. 
•whether  this  duty  can  be  enforced,  494. 
duties  as  common  carriers  for  hire,  496,  497. 
remedies  against  company  failing  to  perform  their  duties,  496. 
contracts  in  violation  of  duties  to  public  void,  39,  495,  497. 
contracts  to  prevent  construction  of  road,  495. 
contracts  not  to  erect  stations,  495. 
contracts  to  discriminate  between  shippers,  497. 
consolidation  of,  543-558.     See  CONSOLIDATION. 
subscriptions  for  shares  in,  conditional  upon  location  of  road,  see 

CONDITIONAL  SUBSCRIPTIONS. 
subscriptions  by  municipalities,  454,  553. 

RATIFICATION, 

by  the  corporation  of  acts  of  its  agents,  74-84.     See  AGENTS. 

of  acts  of  the  majority,  57,  77,  365. 

cannot  cure  illegality,  75. 

ratification  of  torts,  96. 

of  irregular  transfers  of  shares,  342. 

of  unauthorized  subscriptions,  264,  598. 

by  the  majority,  76,  78,  390. 

by  the  directors,  76,  78. 

by  the  legislature,  of  illegal  incorporation,  11,  130. 

of  unauthorized  contracts,  30,  note. 

of  mortgage  of  franchises,  539. 

REAL  ESTATE.     See  LAND. 

RECEIVER, 

appointed  at  suit  of  stockholder,  399. 
appointed  at  suit  of  creditor,  571,  572. 

RECOGNITION, 

of  corporation  by  legislature  held  to  legalize,  11. 

RELEASE  OF  STOCKHOLDERS, 

by  rescission  of  contract,  311-316,  371. 

(See  STOCKHOLDERS,  5.) 
by  forfeiture  of  shares,  316-318,  377,  604. 

(See  FORFEITURE.) 
by  transfer  of  shares,  320,  378,  605. 

(See  TRANSFER  OF  SHARES.) 
42 
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rescission  for  fraud  iu  obtaining  subscription,  299-310,  595,  596. 

(See  STOCKHOLDERS,  4.) 
release  from  liability  to  contribute  capital,  294,  374-379,  588. 

REMEDIES.     See  SUITS;  EQUITY. 

of  stockholders,  see  STOCKHOLDERS,  9. 

of  creditors,  see  CREDITORS;  CREDITOR'S  BILL. 

REMOVAL  OF  CAUSES, 

to  United  States  Courts,  see  UNITED  STATES  COURTS. 
REORGANIZATION, 

of  corporations,  566,  666. 

under  general  law  reserving  power  to  alter  and  repeal,  467. 
REPEAL, 

of  by-laws,  369. 

of  charter  or  provisions  of  charter,  see  LEGISLATION. 

under  reservation  of  power,  see  LEGISLATION,  2. 

REPRESENTATIONS, 

implied,  as  to  authority  of  agents,  62-73. 
liability  of  corporation  for,  when  fraudulent,  91. 
effect  of,  upon  stock  subscriptions,  see  STOCKHOLDERS,  4. 
as  to  security  of  creditors,  586,  587.     See  CREDITORS. 

RESCISSION, 

of  contract  of  membership,  see  STOCKHOLDERS,  5. 

for  fraud  in  obtaining  subscription,  see  STOCKHOLDERS,  4. 

RESERVATION, 

by  legislature  of  power  to  alter  or  repeal,  see  LEGISLATION,  2. 

RESIDENCE  OF  CORPORATIONS.     See  PLACE;  FOREIGN  CORPO- 
RATIONS. 
meaning  of  term  when  used  in  statutes,  457. 

REVERTER, 

of  lands  upon  dissolution,  660,  663. 

REVIVOR, 

of  corporations,  nature  and  effect  of,  566,  666. 

RIVAL  COMPANIES, 

contracts  between,  see  RAILROAD  COMPANIES. 

RUNNING  POWERS.     See  RAILROAD  COMPANIES. 


S. 
SEAL, 

when  a  corporation  must  use  a  seal,  167,  168. 

what  is  a  valid  sealing,  168,  169. 

legal  effect  of  sealing,  170. 

negotiable  instruments  under  seal,  170. 

whether  a  seal  imports  a  consideration,  170,  note  3. 
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SECURITIES.  See  CONSTRUCTION  OP  CHARTERS;  NEGOTIABLE  IN- 
STRUMENTS. 

SERVANTS.     See  AGENTS. 

SERVICE, 

of  process  on  corporations,  521-524. 

on  foreign  corporations,  522-524. 

of  process  of  the  United  States  courts,  524. 

SET-OFF, 

against  insolvent  corporations,  581. 

SHAREHOLDERS.     See  STOCKHOLDERS. 

SHARES.  See  PREFERENCE  SHARES;  STOCKHOLDERS;  TRANSFER  OF 
SHARES. 

the  legal  character  of  shares,  343. 

not  real  estate,  343. 

not  an  interest  in  land,  343. 

are  technically  choses  in  action,  343. 

have  been  treated  as  "  goods,  wares,  and  merchandise,"  343. 

a  corporation  has  no  implied  authority  to  alter  the  amount  or  num- 
ber of  its  shares,  230. 

when  a  corporation  may  purchase  shares  of  its  own  stock,  230,  231. 

issuing,  without  authority,  enjoined,  403. 

stock  dividends,  349,  350. 

paid-up  shares,  what  are,  374,  375,  589,  590. 

may  be  issued  for  money's  worth,  375,  590. 

right  to  issue  for  market  value,  374,  note,  589. 

bona  fide  purchaser  of  paid-up  shares,  591. 

sales  of  shares,  see  TRANSFER  OF  SHARES. 

right  of  vendor  to  indemnity,  230,  note,  603. 

the  right  of  a  corporation  to  deal  in,  229. 

sale  of  assets  for  shares  in  another  company,  212. 

SPECIFIC  PERFORMANCE, 

of  unauthorized  contract,  when  enforced,  87,  97. 
of  contract  to  operate  a  railroad,  489,  note, 
of  contract  to  construct  a  railroad,  494,  note. 

STATES, 

powers  of  legislation,  see  LEGISLATION. 

right  of  corporation  out  of  the  State  by  which  chartered,  see 
FOREIGN  CORPORATIONS. 

corporations  chartered  by  several  States,  see  FOREIGN  CORPORA- 
TIONS. 

STATUTES, 

constitutionality  of,  see  LEGISLATION. 

application  of,  to  corporations,  457,  458. 

relating  to  devises,  160-162. 

validity  of  contracts  in  violation  of,  38-50,  179. 

providing  for  winding  up  of  dissolved  companies,  665. 
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preserving  existence  of  corporation  for  purposes  of  winding  up 

448,  665. 
imposing  liability  upon  stockholders,  construction  of,  see  LIABILITY 

OF  STOCKHOLDERS. 

incorporation  laws,  see  CHARTERS;  FORMATION  OF  CORPORATIONS. 
STOCK.     See  STOCKHOLDERS. 
STOCK-BOOKS.     See  BOOKS. 

STOCKHOLDERS, 

1.  The  contract  of  membership,  its  general  nature,  "255,  256. 

its  validity,  when  entered  into  without  authority  of  law,  126-148. 
(See  VALIDITY  OF  CORPORATE  ACTS.) 

how  this  contract  may  be  created,  257. 

statutory  subscriptions  for  shares  before  organization,  258. 

when  the  subscriber  becomes  a  stockholder,  258,  259. 

issuing  of  certificate  unnecessary,  258. 

the  number  of  shares  required  by  law  must  be  taken,  259. 

subscriptions  are  binding  from  the  time  they  are  made,  260. 

common-law  agreements  to  form  a  corporation,  261. 

subscriptions  for  shares  in  an  existing  corporation,  262. 

mutual  agreement  necessary,  263,  264,  598. 

signature  to  articles  in  an  incomplete  state,  263. 

no  contract  where  corporation  wth  altered  purposes  is  formed, 
264. 

formalities  prescribed   by  law  must  be  observed,  original   sub- 
scriptions, 265. 

filing  of  certificate,  265. 

allotment  of  shares,  258,  note,  265,  note. 

agents  to  receive  subscriptions,  265. 

formalities  of  subscription  after  incorporation,  266. 

preliminary  deposit,  when  essential,  267. 

when  payment  of  deposit  is  not  essential,  268. 

form  of  subscription  upon  the  stock-books,  269. 

each  subscription  a  separate  contract,  269. 

colorable  subscriptions,  secret  agreements,  372. 

proof  of  subscriptions,  269. 

presumption  as  to  correctness  of  stock-books,  270. 

2.  Liability  of  stockholders  to  contribute  the  amount  of  their  shares 

implied,  271. 

the  contrary  the  rule  in  Maine  and  Massachusetts,  272. 
liability  of  the  stockholders  where  no  capital  agreed  upon,  273. 
consideration  of  the  undertaking  of  the  stockholders,  274. 
liability  of  stockholders  in  corporation  de  facto,  127-135,  145. 
subscriber  not  liable  till  corporation  in  existence,  275. 
collateral  contract  with  third  party  does  not  discharge,  373. 
trustee  liable,  beneficiary  not,  373,  601,  602. 
special  agreements  affecting  liability,  see  STOCKHOLDERS,  3. 
stockholders  must  contribute  equally,  374. 
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issue  of  paid-up  shares  for  less  than  par  unauthorized,  374,  375, 
589-591. 

conditions  precedent  to  the  liability,  the  capital  agreed  upon  must  be 
subscribed,  276. 

capital  must  be  subscribed  in  good  faith  and  unconditionally,  279. 

the  amount  of  capital  must  be  fixed,  277. 

assessments  for  authorized  purposes  always  proper,  278. 

where  corporation  authorized  to  carry  on  business  before  the  whole 
capital  subscribed,  278. 

assessment  to  pay  expenses  of  preliminary  organization,  278. 

liability  of  purchaser  of  a  new  issue  of  shares,  278,  note. 

conditions  expressly  prescribed  by  charter,  280. 

assessments  and  calls,  281-285. 

the  necessity  of  an  assessment  or  call,  281. 

the  power  to  make  a  call,  281. 

the  power  cannot  be  delegated,  281. 

notice  of  calls  necessary,  282. 

what  is  sufficient  notice,  282. 

tender  of  certificate  not  necessary,  282. 

liability  of  the  stockholders  upon  unauthorized  calls,  284. 

waiver  of  conditions  precedent,  285. 

ratification  of  calls,  78,  note. 

liability  9f  stockholders  after  abandonment  of  the  company's  enter- 
prise, 283. 

liability  of  stockholders  to  creditors,  see  CREDITORS. 

individual  statutory  liability,  see  CREDITORS. 

3.  Conditional  subscriptions,  286-297. 

subscriptions  upon  condition  precedent,  their  character,  286-288. 
subscriptions  upon  special  terms,  289. 

agents  before  organization  cannot  make  special  agreements,  290. 
agents  after  incorporation  may,  when  favorable  to  the  company, 

291. 

special  agreements  as  to  contribution  of  capital,  292. 
special  agreements  which  may  be  accepted  after  organization,  293. 
special  agreements  which  cannot  be  accepted,  294,  376. 
conditions  in  subscription  when  void  against  creditors,  599. 
construction  of  subscriptions,  295. 

validity  of  subscriptions,  where  all  upon  the  same  terms,  296. 
when  conditional  subscribers  are  liable  unconditionally,  297. 

4.  Subscriptions  obtained  by  fraudulent  representations,  299-310. 

are  voidable,  299  et  seq. 

representations  concerning  matters  of  law  do  not  vitiate,  300. 

representations  with  respect  to  the  contract  of  the  subscriber  or 

the  charter  of  the  company,  301,  302. 
false  representations  amounting  to  promises,  303,  304. 
false  representations  concerning  matters  of  opinion,  303,  304. 
subscriber  must  have  been  deceived,  305. 
representations  must  have  been  a  material  inducement,  306. 
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representations  must  have  been  within  the  scope  of  the  powers  of 

the  agents  making  them,  307. 
representations  must  have  been  fraudulent,  308. 
what  false  representations  render  a  subscription  voidable,  309. 
right  to  avoid  a  subscription  for  fraud,  barred  by  laches,  310. 
when  held  binding  as  against  creditors,  595,  596. 

5.  Rescission  of  the  contract  of  membership,  311-318. 

mutual  consent  necessary,  311,  371. 

violation  of  the  charter  not  a  ground  for,  312,  313. 

wrongful  acts  of  agents  not  a  ground  for,  313. 

when  alteration  of  charter  a  ground  for,  314,  315. 

forfeiture,  power  to  declare,  not  implied,  316. 

formalities  prescribed  must  be  followed,  317. 

power  cannot  be  delegated,  249,  317. 

power  does  not  exclude  right  to  sue  for  calls,  318. 

effect  of  a  forfeiture,  318. 

when  a  forfeiture  cannot  be  declared,  318,  377,  604. 

right  of  redemption,  318. 

effect  upon  individual  statutory  liability,  614,  615. 

6.  Transfer  of  shares,  326-343. 

(See  TRANSFER  OF  SHARES.) 
legal  effect  of  a  transfer  of  shares,  320. 
novation  of  the  contract  of  membership,  320  et  seq. 
the  right  to  transfer  shares,  321. 
majority  cannot  prohibit  transfers,  321. 
majority  may  regulate,  321,  322. 
requiring  approval  of  directors,  321. 
no  right  of  transfer  after  insolvency,  322,  378,  605. 
after  dissolution,  322,  662,  note, 
formalities  prescribed  by  charter  essential,  323,  324. 
transfers  upon  stock-books  when  necessary,  325. 
discretion  of  directors  to  refuse  to  allow,  325. 
what  constitutes  a  complete  transfer,  325. 

equitable  assignment  of  shares,  326.     See  TRANSFER  OF  SHARES. 
indorsement  of  certificates  of  shares,  legal  effect  of,  328-331.     See 

TRANSFER  OF  SHARES. 
lien  of  corporation  upon  shares,   332-336.      See  TRANSFER   OF 

SHARES. 

transfer  without  consent  of  owner  void,  339. 
transfer  under  forged  powers,  339. 

corporation  may  require  evidence  of  right  of  assignee,  341. 
ratification  of  irregular  transfers,  342. 

7.  Rights  of  stockholders,  344,  414. 

no  member  can  be  discharged  without  unanimous  consent,  371. 
colorable  subscription,  secret  agreements,  how  far  binding,  372. 
special  agreements  limiting  liability  unauthorized,  376. 
collateral  contracts  with  third  persons,  373. 
trusts,  373. 
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stockholders  have  equal  rights  and  equal  liabilities,  374-380. 

profits  must  be  divided  equally,  374,  405. 

all  must  contribute  equally,  374,  405. 

party  acting  as  stockholder,  liable  when,  375. 

release  by  forfeiture  unauthorized,  when,  377. 

release  by  transfer  unauthorized,  when,  378. 

equities  of  stockholders  in  winding  up,  379,  380. 

right  of  contribution,  380. 

remedy  of  stockholder  to  protect  his  rights,  see  STOCKHOLDERS,  9. 

dividends  may  be  paid  only  out  of  profits,  344. 

must  be  divided  equally,  374. 

agreements  to  pay  interest,  345. 

what  are  profits,  346,  347,  348. 

discretion  of  the  directors  with  respect  to  the  distribution  of  profits, 

348. 

•when  dividends  must  be  declared,  348. 
stock  dividends,  when  authorized,  349. 
rights  of  stockholders  where  capital  stock  increased,  350. 
dividends,  how  payable,  351. 
remedy  of  stockholder  to  enforce,  351. 
preference  shares,  their  character,  352. 
the  right  of  issuing  preference  shares,  353. 
right  of  pre-emption  upon  issue  of  new  shares,  350. 

8.  Powers  of  the  majority,  354  et  seq. 

(See  MAJORITY.) 
who  constitute  the  majority,  354. 
meetings,  356-364.     See  MEETINGS. 
the  power  of  making  by-laws,  366-370.     See  BY-LAWS. 
ratification  of  acts  of  the  majority,  57,  77,  365.     See  RATIFICATION. 

9.  Remedies  in  equity,  381-418. 

relation  between  corporation  and  stockholders  in  equity,  381 ,  382. 

stockholders  have  no  remedy  at  law,  381,  382. 

no  relief  granted  at  suit  of  stockholder,  where  corporation  can 
protect  itself,  383. 

it  must  appear  that  no  agent  of  the  corporation  is  willing  and  able 
to  act,  384. 

when  complainant  must  show  demand  upon  the  company's  agents, 
385. 

•when  no  demand  is  necessary,  386. 

discretionary  powers  of  agents  cannot  be  impaired,  387,  388. 

discretion  as  to  advisability  of  suing,  388. 

relief  granted  where  directors  have  committed  a  breach  of  duty, 
389. 

exception,  where  the  act  may  be  ratified  by  the  majority,  390-392. 

exception,  where  majority  have  discretion  as  to  advisability  of 
suing,  393. 

exception,  where  delay  until  the  stockholders  can  meet  is  advisa- 
ble, 394. 
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no  delay  in  granting  preventive  remedies,  392,  396. 

no  delay  where  the  majority  are  at  fault,  395. 

complete  relief  granted  when  necessary  to  the  attainment  of  justice, 

397. 

case  before  the  court  will  be  fully  disposed  of,  398. 
management  of  corporation  not  unnecessarily  interfered  with,  399. 
appointment  of  receiver,  399. 

when  a  stockholder  entitled  to  relief,  general  rule,  400,  401. 
acts  threatening  to  cause  forfeiture  of  franchises,  402. 
dead-lock  in  management,  402. 
injuries  to  property  or  credit  of  corporation,  403. 
using  corporate  property  for  unauthorized  purposes,  403. 
issuing  negotiable  paper  without  authority,  403. 
failure  to  defend  suit  against  corporation,  403. 
failure  to  pay  dividends,  404. 
unauthorized  payment  of  dividends,  404. 
unfair  discrimination  between  stockholders.  405. 
unauthorized  forfeiture,  405. 

failure  to  recognize  right  of  preferred  stockholders,  405. 
winding  up  business  of  corporation  at  suit  of  a  stockholder,  406, 

407. 

equity  has  no  supervisory  jurisdiction,  406. 
equity  cannot  dissolve  corporation,  406. 

restraining  use  of  funds  to  procure  an  alteration  of  charter,  412. 
restraining  unauthorized  use  of  corporate  name  in  procuring  an 

alteration,  413. 

restraining  action  under  attempted  alteration,  414. 
restraining  applications  to  the  legislature,  415-418. 
parties  to  stockholders'  bill,  complainants,  408,  409. 
who  entitled  to  sue,  408,  409. 
the  corporation  a  necessary  defendant,  410. 
other  defendants,  411. 

SUBSCRIPTION  FOR  SHARES.     See  STOCKHOLDERS. 

SUITS, 

the  right  of  a  corporation  to  sue  and  be  sued,  183. 
remedies  available  to  a  corporation,  184,  185. 
use  of  corporate  funds  to  carry  on  legal  proceeding,  235. 
discretion  of  agents  as  to  bringing  suits,  388. 
discretion  of  the  majority  as  to  bringing  suits,  393. 
service  of  process,  see  SERVICE  OF  PROCESS. 
against  foreign  corporations,  517-524. 

(See  FOREIGN  CORPORATIONS.) 

jurisdiction  of  United  States  courts,  see  UNITED  STATES  COURTS. 
suits  in  equity,  see  EQUITY. 
creditors'  bill,  see  CREDITORS'  BILL. 
stockholders'  bill,  see  STOCKHOLDERS,  9. 
abatement  of  suits  upon  dissolution,  660. 
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SUITS,  —  continued. 

statutory  remedies  against  dissolved  corporations,  448,  665. 

suits  to  enforce  individual  statutory  liability  of  stockholders,  621- 

628. 
SURETY, 

when  a  corporation  may  become,  232. 

whether  individual  liability  of  stockholder  that  of,  620. 

SURPLUS, 

property,  use  of,  191. 

over  capital,  see  DIVIDENDS. 
SURRENDER, 

of  charter,  see  DISSOLUTION. 
SUSPENSION, 

of  business  when  authorized,  211,  651. 

when  a  duty,  217. 

when  a  ground  for  dissolution,  651-653. 

of  payments  by  bank,  652,  653. 


T. 

TAXATION, 

exemption  from,  not  presumed,  153. 

franchise  to  be  exempt  from,  cannot  be  impaired,  430. 

foreign  corporations  may  be  taxed,  511-513. 

transfer  and  mortgage  of  franchise  to  be  exempt  from,  541. 

when  it  passes  to  company  formed  by  consolidation,  552. 
TERRITORIAL   GOVERNMENTS, 

power  to  charter  corporations,  8. 
TERRITORY, 

where  a  corporation  may  carry  on  business,  186-188. 

(See  FOREIGN  CORPORATIONS.) 
TIME, 

of  duration  of  charter,  see  CHARTERS. 
TORTS, 

liability  of  corporation  for  torts,  89-96. 

deceit  and  false  representations,  91. 

libel  and  slander,  91. 
v     v       assault  and  battery,  91. 

malicious  prosecution,  91. 

when  liable  to  pay  exemplary  damages,  92,  93. 

when  liable  for  the  torts  of  an  agent,  95. 

ratification  of  torts,  96. 

TRAFFIC   ARRANGEMENTS.     See  RAILROAD  COMPANIES. 
TRANSFER, 

of  property  of  corporation,  when  authorized,  164. 

of  whole  business  from  one  coi-poration  to  another,  210-218. 

of  franchises,  see  FRANCHISES. 
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TRANSFER,  —  continued. 

by  consolidation,  see  COXSOLIDATION. 

validity  of  unauthorized  transfers  of  property,  65,  116-120. 
(See  VALIDITY  OF  CORPORATE  ACTS.) 

right  of  stockholder  to  prevent,  see  STOCKHOLDERS,  9. 

of  assets,  rights  of  creditors  with  respect  to,  see  CREDITORS. 
TRANSFER  OF   SHARES, 

legal  effect  of,  320. 

transferor  discharged  from  liability,  320,  605,  614,  615. 

transferee  becomes  liable,  320. 

transferee  entitled  to  dividends,  320. 

the  right  to  transfer  shares,  321. 

majority  cannot  prohibit  transfers,  321. 

majority  may  regulate,  321,  322. 

requiring  approval  of  directors,  321,  325. 

no  right  of  transfer  after  insolvency,  322,  378,  605. 

after  dissolution,  332,  662,  note. 

formalities  prescribed  by  charter  essential,  323,  324. 

transfers  upon  stock-books,  when  necessary,  325. 

discretion  of  directors  to  refuse  to  allow,  325. 

what  constitutes  a  complete  transfer,  325. 

new  certificate  not  needed,  325. 

liability  of  corporation  refusing  to  allow  transfer,  337,  338. 

measure  of  damages,  338. 

transfer  without  consent  of  owner  void,  339. 

transfer  under  forged  powers,  339. 

corporation  may  require  evidence  of  right  of  assignee,  341. 

ratification  of  irregular  transfers,  342. 

assignor  not  liable  to  corporation  where  transfer  wrongfully  refused 
by  company's  agents,  342,  603,  note. 

equitable  assignment  of  shares,  326. 

does  not  discharge  assignor,  323. 

assignee  not  liable  for  calls,  323. 

assignee  not  liable  to  creditors,  602. 

assignee  not  entitled  to  dividends,  323. 

assignee  cannot  vote,  360. 

corporation  must  recognize  rights  of  equitable  owner,  326,  note,  327. 

rights  of  creditors  of  assignor  after  an  equitable  assignment,  326. 

indorsement  of  certificate  with  power  of  attorney,  328-331. 

certificates  transferable  like  negotiable  paper,  328-330. 

legal  effect  of  indorsement  of  a  certificate,  329,  330. 

rights  as  between  vendor  and  vendee,  330,  note,  603. 

rights  of  bona  fide  purchaser  of  a  certificate,  329. 

liability  of  corporation  upon  certificates  issued  without  authority, 
331. 

lien  upon  shares,  when  it  exists,  332. 

may  be  created  by  by-law,  332. 

no  right  of  transfer  until  lien  discharged,  333. 

lien  for  unpaid  calls,  333,  334. 
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TRANSFER  OF  SHARES,  —  continued. 
lien  for  debts  due,  what  a  debt,  334. 
nature  of  the  lien,  334,  335. 

not  discharged  by  equitable  assignment,  324,  326,  327. 
arises  only  for  debts  of  stockholder,  324. 
corporation  cannot  take  an  indorsement  of  note  of  a  stockholder  in 

order  to  enforce  its  lien  for  the  owner,  335,  note, 
waiver  of  lien,  336. 
the  legal  character  of  shares,  343. 

TRANSPORTATION.     See  RAILROAD  COMPANIES. 

TRUSTEES, 

of  corporation,  see  AGENTS. 

TRUSTS, 

the  right  of  a  corporation  to  assume,  163,  193. 
unauthorized  trust,  legal  validity  of,  87,  117. 
voting  share  held  in  trust  for  corporation,  361. 
rights  and  liabilities  of  trustee  of  shares,  373,  603. 
relation  between  corporation  and  its  stockholders,  381,  382. 
relation  between  corporation  and  creditors,  see  CREDITORS. 

TRUST  FUND, 

for  security  of  creditors,  assets  are,  559. 
(See  CREDITORS.) 

TURNPIKE   COMPANIES, 

duties  to  keep  road  in  repair,  642,  643. 


U. 

ULTRA  VIRES, 

what  acts  corporations  are  authorized  to  perform,  see  CONSTRUC- 
TION OF  CHARTERS. 

the  legal  validity  of  unauthorized  acts  and  contracts,  see  VALIDITY 
OF  CORPORATE  ACTS. 

UNITED   STATES   COURTS, 

service  of  process  of,  524. 

jurisdiction  of,  not  ousted  by  stipulation  not  to  remove,  512. 

jurisdiction  depending  on  citizenship  of  corporation  chartered  by  a 

different  State,  515. 

of  corporation  chartered  by  several  States,  530. 
of  corporations  consolidated  under  laws  of  several  States,  534. 
of  national  banks,  516. 

USURY, 

when  it  renders  contract  void,  32,  38,  41. 

laws  applicable  to  foreign  corporations,  505,  507. 
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V. 

VALIDITY  OF  CORPORATE  ACTS. 

general  principles  considered,  27-37. 

presumptions  as  to,  154. 

liability  of  a  corporation  for  the  acts  of  its  agents,  see  AGENTS. 

liability  for  the  acts  of  the  majority,  see  MAJORITY. 

liability  to  account  for  benefits  received,  see  LIABILITY  TO  AC- 
COUNT. 

liability  for  torts,  89-96. 

liability  for  exemplary  damages,  92,  93. 

liability  for  criminal  offences,  94. 

liability  for  contempt  of  court,  94. 

the  legal  effect  of  a  misnomer,  181,  182. 
I.  Acts  prohibited  by  statute,  or  illegal  at  common  law,  32,  38-50. 

contracts  void  upon  common-law  principles,  38,  39,  101. 

contracts  void  because  prohibited  by  charter,  40-44. 

contracts  void  because  against  public  policy,  39,  495-497. 

transfers  of  property  void  because  against  public  policy,  39,  490. 

set-off  not  allowed  for  reasons  of  public  policy,  499. 

provisions  in  a  charter,  legal  effect  of,  45-50. 

regulations  for  the  protection  of  shareholders,  46,  47. 

formalities  prescribed  by  charter,  48,  49. 

provisions  affecting  third  persons  without  notice,  50. 

general  prohibition  against  unauthorized  corporate  acts,  effect  of, 
42,  43. 

statutes  regulating  foreign  corporations,  44. 
2     Effect  of  the  absence  of  authority  to  act  in  a  corporate  capacity,  27-31. 

unauthorized  contracts  voidable  while  unperformed,  85,  86. 

performance  of  unauthorized  acts  not  enforceable,  87,  88. 

specific  performance  of  contracts  refused  —  trusts,  87. 

contracts  permanently  altering  the  constitution  of  a  corporation  un- 
enforceable, 88. 

unauthorized  contracts  held  binding  in  favor  of  persons  having  no 
notice  of  illegality,  97-99. 

specific  performance  of  contracts  decreed,  99. 

unauthorized  contracts  held  binding  when  executed  on  either  side, 
100-115. 

the  authorities  to  the  contrary  considered,  109-U.3. 

the  English  authorities  considered,  114,  115. 

application  of  the  doctrine  of  estoppel,  100. 

contracts  made  by  an  agent  without  authority  distinguished,  101. 

contracts  illegal  by  statute  or  common  law  distinguished,  102. 

part-performance  of  unauthorized  contracts,  107. 

executed  contracts  of  copartnership  or  consolidation,  106. 

unauthorized  transfers  of  property  recognized  and  enforced,  116-120. 

conveyances  of  real  estate,  117. 
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VALIDITY  OF  CORPORATE  ACTS,  —  continued. 

transfers  of  personal  property,  118. 

transfers  of  negotiable  paper,  118. 
3.  Formation  of  a  corporation  without  authority  of  'law ,  126-148. 

effect  of  non-compliance  with  conditions  precedent,  127,  131,  134. 

non-compliance  with  formalities  in  subscribing,  129,  134. 

conditions  precedent  to  liability  of  stockholders  to  contribute  to  the 
capital,  distinguished,  133. 

agreement  of  the  stockholders  and  consent  of  the  legislature  neces- 
sary, 130. 

what  proof  necessary  in  order  to  establish  the  existence  of  a  cor- 
poration as  between  its  members,  132. 

when  a  stockholder  cannot  avoid  his  contract  because  the  formation 
of  the  corporation  was  unauthorized,  134. 

validity  of    acts   performed   by   a   corporation   existing  without 
authority  of  law,  136. 

the  existence  of  a  corporation  de  facto  essential,  137. 

proof  of  existence  of  corporation  de  facto,  138,  139. 

powers  of  the  agents  of  a  corporation  de  facto,  140. 

the  stockholders  cannot  be  charged  individually  upon  contracts  in- 
tended to  bind  them  as  corporators,  141. 

contracts  made  with  corporation  de  facto  binding  after  being  exe- 
cuted on  either  side,  142. 

transfer  of  property  by  or  to  a  corporation  de  facto  valid,  144. 

liability  of  members  of  a  corporation  de  facto  to  creditors,  143. 

.foreign  corporations  formed  without  authority  of  law,  146. 

corporation  formed  by  consolidation  without  authority  of  law,  146. 

transfer  of  subscription  to  company  formed  by  consolidation,  com- 
pliance with  formalities  a  condition  precedent,  556. 

a  corporation  de  facto  has  no  special  powers,  —  the  power  of  con- 
demning land,  147. 

acts  performed  under  a  charter  obtained  by  fraud,  148. 

VICE-PRESIDENT, 
powers  of,  252. 

(See  AGENTS.) 
VOTING.     See  MEETINGS. 


W. 

WATER  COMPANY, 

duty  of,  to  supply  water,  498. 

WILLS,   STATUTES  OF, 

application  to  corporations,  160-162. 

WINDING  UP, 

when  the  majority  may  wind  up  the  company's  business,  211-215. 
the  minority  have  no  right  to  wind  up  the  company's  business,  216. 
when  it  is  the  duty  of  a  corporation  to  wind  up,  217. 
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WINDING  UP,  —  continued. 

stockholders  may  demand  distribution  of  assets  in  cash,  212-214. 
when  a  court  of  equity  will  wind  up  the  business  at  suit  of  a  stock- 
holder, 406,  407. 

equities  of  stockholders  as  between  each  other,  379,  380. 
necessary  parties  to  suit  for,  379,  380. 
equities  of  creditors  in  winding  up,  581-585. 

(See  CREDITORS.) 
statutory  provision  for  winding  up  dissolved  companies,  665. 
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